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PREFATOllY 


ADVERTISEMENT- 


The  design  and  scope  of  this  Treatise  will  be 
found  developed  in  the  introductory  chapter:  any 
defects  in  the  execution  of  the  proposed  plan  (and 
such  will,  no  doubt,  be  found  in  abundance,)  would 
be  but  indifferently  atoned  for  by  a  long  repetition 
of  apologetic  explanations,  and  attempts  at  pal- 
liation, founded  on  the  very  extenBive  and  com- 
plex nature  of  the  subject. 

To  any  such  plea  as  that  intimi^ted  above,  it 
might  be  forcibly  objected,  that,  no  one  is  obliged 
to  undertake  a  task,  of  this  kind,  to  which  his  pow- 
ers are  incommensurate ;  and  the  only  reply  which 
suggests  itself  would  be,  to  urge  the  utter  impro- 
bability, if  this  precautionary  rule  were  rigidly  ad- 
hered to,  that,  any  general  treatise  upon  the  pre- 
sent subject  should  ever  appear. 

Without  denying,  or  doubting,  that,  many  in- 
dividuals, possessing  all  the  qualifications  requisite 
to  make  such  a  work  complete  might  be  pointed 
out;  it  may  still  be  alleged,  with  some  confidence, 
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that^  since  such  learned  persons  can  employ  their 
time  so  much  more  advantageously  to  themselves, 
in  a  different  manner,  they  are  extremely  unlike- 
ly to  make  the  very  great  personal  sacrifice,  which 
a  devotion  of  their  labors  to  a  treatise  of  this  kind 
would  necessarily  entail. 

Should  the  unreasonableness  of  expecting  such 
a  sacrifice  be  admitted,  the  case  will  resolve  itself 
into  this  question — if  a  perfect  work  cannot,  with 
probability,  be  hoped  for,  must  one  of  inferior  ex- 
ecution be  necessarily  useless?  They  who  adopt 
the  affirmative,  will,  of  course,  not  trouble  them- 
selves with  the  present  publication.  To  those 
whose  demands  upon  an  author's  ability  are  not 
so  high,  this  work  is  offered;  not  without  the  hope, 
(the  avowal  of  which  it  would  be  affectation  to 
suppress,)  that,  it  may  be  found  a  convenient  book 
of  reference  by  practitioners  in  every  branch  of 
the  profession. 

This  object  of  convenient  and  easy  reference 
has  never  been  lost  sight  of:  the  authorities  cited, 
in  support  of  every  proposition  advanced,  will,  it 
is  believed,  bear  out  the  text ;  it  is  certain,  that, 
none  of  those  authorities  have  been  stated  upon 
trust,  at  second  hand,  or  without  personal  exami- 
nation; in  selecting  them,  precise  appositeness 
has  been  the  aim,  not  number;  or  rather,  multi- 
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plidty  of  references  to  establish  a  single  point  has 
been  studiously  avoided^  from  a  conviction,  (the 
result  of  experience,)  that,  such  multiplicity  is  not 
calculated  to  afford  a  steady,  or  at  all  events  not 
a  prompt,  guidance :  since  it  is  scarcely  possible, 
that,  a  number  of  decisions  should  be  brought  to- 
gether, in  some  of  which  (though  all  bearing,  in 
the  main,  upon  the  same  point,)  general  principle 
has  not  been  modified  by  accessorial  circumstan- 
ces. Decisions  so  qualified,  restricted,  or  extend- 
ed by  collateral  incidents,  it  has  been  attempted 
to  keep  distinct;  not  omitting  to  notice  them,  but 
not  confusedly  mixing  them  up  with  the  broad 
general  rules,  upon  any  subject  here  discussed. 

To  cite  a  long  case,  for  a  particular  doctrine 
recognized  therein,  but  which  case  embraces  many 
other  distinct  topics,  yet  to  give  a  mere  general 
direction  to  the  volume  in  which  it  is  reported, 
and  to  the  page  in  which  such  report  commences, 
shortens  an  author's  labors,  unquestionably;  but, 
it  is  only  by  shifting  the  trouble  of  discriminating 
research  from  himself  to  his  reader:  in  this  trea- 
tise, the  very  page  in  which  the  authority  relied 
on  may  be  found,  is,  in  almost  every  instance,  in- 
tended to  be  referred  to;  some  errors  of  transcrip- 
tion, or  of  the  press,  in  this  respect,  it  is  not 
doubted,  will  have  escaped  notice ;  but,  it  is  hopedj, 
they  will  not  be  found  numerous. 
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An  alphabetical  ttfble  of  the  cases  died  is  pre- 
fixed to  the  first  volume,  enabling  tbe  reader,  «fc  a 
glance,  to  ascertain  whether  any  particular  deci- 
sion is  here  noticed;  and,  if  so,  guiding  him  to  the 
place  where  he  may  see  by  what  other  authorities 
tihiat  decision  is  supported,  qualified,  or  contra- 
dicted. 

A  connected  and  synthetical  Index,  of  the  con- 
tents of  each  principal  division  of  the  work,  is 
subjoined  at  Its  close;  combined  with  an  analy- 
tical Index  of  the  collateral  subjects  treated  of. 
Facility  of  reference,  (which  in  the  body  of  the 
work  made  brevity  desirable  as  ftr  as  that  was 
consistent  with  perspicuity,)  here  obviously  indi- 
cates the  propriety  of  copiousiiess :  the  shorter 
points  of  any  treatise  are  precisely  those  which 
stand  most  in  need  of  an  index  to  make  them  rea^ 
dily  accessible;  and  no  one  will  contend,  that,  it 
is  enough  if  all  the  important  contents  are  found, 
somewhere  or  other,  in  an  index;  or  deny  that  it 
is  desirable  they  should  be  referred  to  under  each 
title  where  they  may  probably  be  sought;  parti- 
cularly, when  this  can,  in  most  cases,  be  done  by 
a  single  figure.  On  this  head,  indeed,  the  author 
is  less  afraid  of  being  charged  with  redundancy, 
than  of  being  reproached  for  deficiencies ;  as  he  is 
sensible  there  are  doctrines  laid  down  in  the  body 
of  his  work,  and  there  supported  by  authorities. 
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to  which  paflsages  no  oc^irrMpotiding  reference  win 
be  found  in  the  Index.  Pains,  however,  hare  been 
taken  to  prevent  the  firequency  of  such  omissions ; 
for,  although  the  minute  drudgery  of  index-mak- 
ing is  what  no  writer  would  willingly  undertake, 
still,  his  readers  hare  a  right  to  expect  it  from  him 
as  a  matter  of  duty:  with  respect  to  books  of  ge* 
nend  literature,  indeed,  this  is  a  distinct  depart*^ 
ment,  with  whidh  the  author  of  any  work  seldom 
interferes;  but  the  writer  of  a  law  treatise  must 
make  his  own  index. 

A  running  abstract  of  the  principal  ednteots  of 
each  page  will  be  found  in  the  margin  theiie<»f ;  if 
this  should  be  thought  a  work  of  superef  ogation, 
it  will,  at  least,  not  add  to  the  bulk  of  the  woik;  it 
only  occupies  space  which  would  otherwise  have 
been  left  blank;  the  additional  lab6r  rests,  ex- 
clusively, with  the  autbAV}  the  convenience  di& 
ferent  readers  may  estimate  differently;  but  that 
convenience,  it  is  believed,  will  not,  by  economists 
of  their  time,  be  thought  inconsiderable. 

Some  doctrines  discussed  in  this  treatise  have 
appeared  almost  equally  applicable  to  more  than 
one  division  of  the  work ;  but  generally,  even  in 
these  cases,  some  distinctive  character  has  been 
found  to  direct  their  appropriation  to  a  particular 
chapter ;  and  where  a  notice  of  the  same  subject 
has  been  called  for  in  a  different  part  of  the  work, 
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this  has,  usually^  been  effected  by  a  mere  reference. 
In  a  few  instances,  however,  it  has  been  deemed 
essential  to  the  integral  unity  of  each  of  two  dis~ 
tinct  chapters,  to  advance,  in  terms,  the  same  pro* 
position  in  both :  and,  when  the  propriety  of  so 
doing  has  been  felt,  no  attempt  has  been  made  to 
disguise  the  repetition,  by  any  studied  variation  of 
phrase,  or  by  a  different  selection  of  authorities. 

Correction  of  errors,  even  if  inflicted  with  caus- 
tic severity,  the  author  will  endeavour  to  profit 
by :  hints  for  improvements,  suggested  with  indul- 
gence, will  be  entitled  to,  and  will  assuredly  re- 
ceive, his  grateful  acknowledgments.  Such  as  the 
work  is  in  its  present  state,  it  must,  now,  be  offer- 
ed to  the  Public,  unpatronized :  if  it  be  worthless, 
the  name  of  the  highest  patron  could  not  uphold 
it;  if  it  shall  be  found  to  possess  utility,  and  afford 
convenience,  it  will  require  no  other  patronage. 


5,  New  Square,  Lincoln's  Inn, 
17th  March,  1825. 


CONTENTS  OF  VOL.  I 


CHAP.  I. 

Introduction. — Rise  and  progress  of  the  equitable 
jurisdiction — its  importance,  extent,  and  limits 
— -proposed  division  of  the  subject and  a  vindi- 
cation qfltordHardwicke^s  doctrine,  that,  ** fraud 
matfy  in  Equitjf,  be  presumed;"  understandi^ 
the  word  *' presumption*'  according  to  ike  sense 
in  which  it  was  used  by  that  great  Judge. 


CHAP.  II. 


Frauds  as  between  Solicitor  and  Client.  28 


CHAP.  III. 

Fraud  in  prosecuting ^  or  delaying  (by  connivance 
or  otherwise)  the  Prosecution  of  Suits: — as, 
also,  by  improperly  resisting,  or  delaying  the  so- 
iisf action  of  just  demands ; — or  insisting  on  undue 
charges  in  taking  accounts; — and  in  matters  qf 

ice,  generally.  .60 


CONTENTS. 


CHAP.  IV. 


Fraudtdeni  perversion  of  Privilege  hy  Members  iff 
either  House  of  Parliament:  and  Frauds  iff- 
fecUng  such  parties  generaUy,  whether  as  actors 
or  s^erers.        .  .  .  • 


134 


CHAP.  V. 

Frauds  in  which  Agents,  Stewards,  Brokers,  Fac- 
tors, or  Receivers,  are  concerned.  .145 


CHAP.  VI. 


Frauds  as  between  Landlord  aud  Tenani. 


199 


CHAP.  VII. 

Fraud  in  committing  Waste;  or  acts  m  the  nature 
of  Waste.  .....      226 


CHAP.  VIII. 


Fraud  in  the  Coldfusion  qf  Boundaries.     . 


239 


CHAP.  IX. 


F^aud  in  matter*  qf  Partition, 


944 


CONTENTS.  .  xi 


CHAP.  X. 

Frmtd  in  respect  of  Testamentary  DUpasitians  of 
Property:  or  claims  arising  out  qf  Intestacy.    .      252 


CHAP.  XL 

Fraudulent   claims    in   respect  of  an  Intestates, 
or  Testatof^s,  DomieU.  426 


CHAP.  XII. 

Frauds  in  which  Executors,  Administrators,  or 
Guardians,  are  concerned  .  431 


CHAP.  xni. 


Fraud  in  Matters  of  Trust   .  .468 


CHAP.  XIV. 

Fraud  in  dealings  with  Mapectant  Heirs,  Mever- 
sioners,  Infants,  married  Women,  and  persons 
laboring  umder  embarrassed  cirewmstances,  or 
imbecility  ^  nmUL  ,      497 


CHAP.  XV. 


Frauds  in  Annuity  Trmnsaetions.  .      509 


CONTENTS  OF  VOL.  II. 


CHAP.  XVI. 

Fraudt  in  rensting,  or  insisting  lyaon, ,  Specific 

Performance  qf  Agreements.  .  1 


CHAP.  XVII. 

Frauds  upon  the  Sale  of,  what  is  termed,  a  GwiA- 
yriU  qf  a  Business.  .  .65 


CHAP.  XVIII. 

wrf  in    matters   qf   Settlement,   Conveyance, 
Grant,  Obligation,  Sale,  or  Purchase.  .        78 


CHAP.  XIX. 

Frauds  eommittedhy pirating  Literary  Property, 

Prints,  or  Music;  or  by  infringement  qf  Patents.       147 


CHAP.  XX. 


Fraud  in  Partnership  Transactions.  153 


CONTENTS.  xiii 


CHAP.  XXL 

Frttudt  committed  by,  or  against.  Sureties.  ,      m 

CHAP.  XXII. 

Fraud  in  Mortgage  Transactions.        .  .180 

CHAP.  XXIII. 

Framdin  the  Execution  of  Powers.  •      220 

CHAP.  XXIV. 

Fraud  in  matters  of  Arbitration.  288 

CHAP.  XXV. 

Fr€tttd  in  matters  of  Tithe,  and  Ecclesiastical 
Rights.  .256 

CHAP.  XXVI. 

Fraud  in  matters  of  Charity.  288 

CHAP.  XXVII. 
Fraud  inmatters  of  Bankruptcy.  829 

CHAP.  XXVIII. 
Frauds  connected  with  matters  of  Lunacy.  459 


ERRATA  ET  ADtDENDA. 


Vol.  1,  p.  256,  note  (*),  for  chap.  SO,  read  "  chap.  S2." 

260,  note  (A),  add  "c  14,  8. 16." 

415,  for  it,  read  "the  statute  of  distributions.'* 

Vol.  2,  p.  iSf  note  (rf),  for  p.  233,  Srd  Edit,  read  "p.  251, 5th  Edit^ 


/ 


1 


ALPHABETICAL 


TABLE  OF  THE   CASES, 


cniD  m  Tms  tr^tisb; 


So  arrviged  as  that  each  may  be  found  by  referring  to  the  name  of  either 
the  phunti£^  or  the  defendant  Where  the  idaintifrt  name  atandi  ftrst, 
it  is  followed  by  '*v/'  whsie  the  defendant*!  name  is  plaoed  ftrst,  it  is 
followed  by  "  a."  The  Roman  nimiirBk  indicate  the  Tduoe,  the 
figures  the  page. 


ABfiEY  a.  HaBoox 
Abbey  a.  Horaeman 
Abbot  a*  Bridge 
...^.^   a.  Gary 
...^.^   a.  Kennell 
...•»    V.  Maaaie 


-  uaoo 

*  i.830 

-  1.890 
.  ii.  804 
.   L858 

*  L846 

-  i.d48 


Abel  V.  Heathcote 
AbergaTeBny(Lord)ty.Pow- 

ell  ...   1.105 

Abingdon  (Lord) 0.  Bertie   ii.l90 

-        V.  Bntler 

1.166,11*6 

_ <i.Chad    11.126 

^  niaririi  ii«815 

■■   V.  Qrme     i.  198 


Abney  v.  Flood     - 
^  Merry     . 
,^..^.«— .  V.  Miller    - 
Abraham  v.  Babb 


1.118 
i.l86 
1808 
i.295 


Abrama.Barnea  •  -  i.06 
Abrey«.Wood  -  .  i.40O 
Addand  a.  Edmunds      -     i.  69 

1^.  Gaiaford      .iL195 

Ackroyd,  ex  parte  .        .  ii.  875 

t^.Smithaon     .   i.858 

Acton  v.  Acton  .  i.885,iL51 
Adair  a.  Maitiand  .        ^   i*  411 

.  n.  Shaw       i.  441, 484, 486 

Adam,  ex  parte    it.  856, 400, 442 

a.  Wilkinson      i.306,418 

Adams  t;,  Adams     -        .  ii.  298 

t;.Bird         .        -  ii.267 

a.  The  Bishop  of 

Hereford    .        .        .  ii.  807 

(-v.aaxton  .        .  ]i«217 

g.  Daniel  .  .  i.  180 
ex  parte,  in  re  Gil. 

man  ...  ii.488 


ZVl 


TABLE  OF  CASES. 


Adams  a.  Greenaway   u208f  iu88 
t?.  Waller     -        -  ii.274 


-  i\876 

-  ii.  173 

i.315 


AdamsoD  v.  Armitage 

^ a,  Heylin 

Adderleya.  Guiilaume 
AddiDgtoQ  a.  Sex 

i.43,194,ii.253 
Addis  17.  Knight  -  -  ii.  441 
Addison  v.  Dawson,  Mascal, 

et  al.  ...  ii.490 

Adiey  v.  The  Whitstable 

Company  -  -  -1.71 
Adye  V.  Feuilleteau  i.  435, 472 
Agace,  ex  parte  -  «  ii.  154 
Agar  a.  Chamberlaine    i .  274, 495 

r.  Fairfax         -    i.  244, 250 

— ;_  V.  The  Regent's  Canal 

Company  -  -  i.  108, 120 
Aguilar  v.  Aguilar  -  i.  510, 512 
Aickle  a.  Bex      «  «    i.  103 

Aikin,  ex  parte        -  i.  52,  ii.  418 

a,  Heneage «     .   ^    i*  125 

a.WiIkin8         ii- 147, 148 

Aikman  a.  Craigdallie        ii.  312 
Ainsley  a.    The   Mayor   of 

London  «  .  .  i.  143 
Ainslie  t;.  Medlycott  ii.  58, 83, 85 


Airey  a.  Scott     * 
Ai^labie  v.  Rice 
Aistrap  a.  Bateman 
Akhurstt;.  Jackson 
Alcock,  ex  parte     - 
I  a.  Doe 

■  a.  KnoIIys 


Alder  17.  Saville 
Alderson  v.  Temple 
Aldridge  a.  Heathcote 

■         a.  Stevens 
a.  Stickland 

i.  274, 495,  ir.  323 
a.  Vaughan  ii.  64 


ii.  258, 259 

-  i.400 

-  ii.  265 

-  ii.  432 

-  ii.338 

-  i.334 
i.  249, 297 

-  ii.252 

-  i.l71 
ii.258 

-  ii.268 


Alephsin  a.  Jones  -    i.  127 

Alexander,  ex  parte        -  ii.418 
— -._    a.  Crockford 

i.  227,  ii.  204 
Aleyn  t;.Belchier  ii.  222, 229, 231 
Alford  t;.  Green  «  i.  315, 855 
Allan  V.  Backhouse         -    i.  390 

a.  Girdlestone        -  ii.  103 

Allanson  v.  Clitherow  -  i.  382 
Allen  V.  Anthony    -      ii.  61, 107 

a.  Barnes       -        -   i.  425 

a.  Bruce        -        -    1. 121 

t;.  Callow      -        -   i.  325 

a.  Done         -        -      i.  81 

I  17.  Duudas     -        •    i.  466 

a.  James        -        «  ii.  324 

o.  King         -        -   i.  100 

a.  Wilson      -        -    ii.  23 

Alter  V.  Jones  -  i.  123, 228 
Alley  V.  Deschamps  ii.  1, 20, 51 
Alleyn  t;.  Alleyn  -  -  i.  321 
Allingham  a.  Cox  -  -  ,i.  80 
Alliston  a.  Stewart  ii.  27,31,49 
Allsop  d.  Doe  -  .  ii.  109 
Alsager  v.  Johnson  -    i.  107 

: V.  Rowley  i.  62, 463 

A\%Qif^  ex  parte  «  -  ii,377 
Alston  a.  Lee  -        -  ii.^4 

Alt  a.  Bramley  -  i.  498,  ii.  11 
Alterley  a.  Smith  -  -  i.404 
Ambrose  v.  Ambrose  -  i,  471 
Amis  t;.  Lloyd  -  •  ii.  186 
Amoryt;.-Mery  weather  •  i.l83 
Amos  t;.  Horner  -  -  i.3% 
Amsinck  v,  Barclay  «  i.  131 
Ancaster  (The  Duke  of)  v. 

Mayer  -  -  •  i.  351 
; a.  Lord 

Tyrconneli  -        ii.  228 

Anderson  v.  Dawson      -  ii.  S234 

V.  Dwyer        -      i.  68 


TABLE  OF  CASES. 


XTU 


Anderson  v.  Maltby     it.  160, 442 

a.  Peters*        -    ii.419 

a.  Stevenson        i.  109 

Anderton  t;.  Davies      -       ii.287 

a.  Dyott         -       i.  50 

Andrew  a.  The  Attorney- 
General        -        .  ii.  807, 325 

a.Maddison     -*    ii\225 

V.  Trinity    Hall, 

Cambridge   .       -        -  ii.317 

V.  Wrigley        -      i.  440 

Andrews  a^  The  Attorney- 
General      -        .        -  ii.  321 

v.Emniot  i.d51;ii.235 

r.  Partington  -    i.356 

V.  Powys .       i.  17,  265 

a.  Steff        ii.  239, 243 

Angell  v.  Hadden  i.  70, 512, 523 
Angerstein  v.  Clarke  -  ii.  178 
AngroFe  a.  Dungey  .  i.  220 
Annandale  (The  Marchion- 
ess of)  V.  Harris  .  ii.  92 
Annesley,  in  the  matter  of,  ii.481 

— ^^ V.  Maggridge 

i.  193;  ii.  132 

V.  Rookes         -  i.  124 

(Lord)  V.  HoFen- 

den     -        -        i.221;ii.ll9 
■    ■  g»>  Saunders 

i.  220, 221 
Anonymous  \.  36, 37,  53,  70,  74, 
77, 78,81,84,92, 102, 1 12, 120, 
126,127,128,140,141,150,158, 
159, 228, 229, 230, 235, 262, 266, 
272,  293,  404,  420,  425,  449, 
464,471;  ii.  25,  28, 104,  110, 
139,  167,  178^  194,  214,  228, 
255,  264,  265v  267,  269,  271, 
27S,  377,  285,.  355,  371,  466, 
474,  479,  481,  508. 

b 


Anson  (Lord)  a.  Winter  ii.  124 
Anson  v.  Towgood  i.  518,  ii.  144 
Anspach  (Tlie  Margravine 

of)  t;.  Noel       i.  115;  ii.20,128 
Anstey  v.  Dowsing  -    i.  261 

a.  Luders        -         ii.  63 

Anthony  a.  Allen  ii.  61,  107 

Antrobus   v.  Davidson 

i.448;  ii.  174, 176 

a.  Morrice         ii.  263 

V.  Smith 

ii.  65, 90, 101, 212 
Archer  v.  Mosse      -      i.  17,252 

a.  Pratt    -        -       i.  118 

A  rdesoife  v.  fiennet  -  i.  278 
Ardglass  v.  Pitt  -  .  i.  195 
Armitage  a.  Adamson  -      i.  376 

a,  Harrison      -  \u  155 

o.  Mason         ii.  12, 51 

a.  Pilling  i,208;  ii.37 

Armsteed  a.  Greene    -       i.  341 
A rmsfrongt;. Hewitt        .  ii.280 
Arnold    a.  The  Attorney- 
General      ...  ii.301 

V.  Kempstead   -    ii281 

V.  Preston         .    i.413 

A(  not  V.  Biscoe  i.  40;  ii.  105 

Arrowsmith,  ex  parte 

i.47,55;ii.350 
Arthur  v.  Bockenharo  i.  303, 313 
ArtiSf  ezparte  •  -  ii.  411 
Arundel  (Lord)  a.  Gregor 

i.  Ill,  119,140 
Arundel!  (Lady)t;.Phipps  ii.396 
Asbee  v.  Shipley  i.  104,  105 

Asbburner  v.  M'Guire  «  i.  314 
Asbburnham  (The  Earl  of)  a. 

The  Attomey-General     iu  315 
V.  Thompson       i.  432 


XVlll 


TABLE  OF  CASES. 


Asbby   a.  GuilliFer      -      i.406 

V.  Miller    -        -   i.358 

V.   Palmer  -  ii.470 

Asbdown  a.  Stileman 

1.14, 24;  11.75 
Ash's  case  -        ii.  473,479 

Asbley  a.  Harvey  -  ii.  95 

AshtoD    V,  Dawson        -    i.423 

a.  Goodier     ii.  202, 203 

: a.  Hart     -        -    i.ll4 

a.Sbarpe  i.83,118,123 

^ a.  Trafford       -    i.889 

Askew  a.  Carey  i.  449,  467 

a.  Dingwell      -      i-  298 

AskbaiB  t7.  Thompson  -  i.  108 
Assbeton  a.  Medlycott  -  i.  311 
jdssis.  lib.  p.  22,  pi.  52.  -  i.  7 
Astley-a.  Dixon  -     ii.ll7 

Aston  V.  Aston    -      i.  235, 238 

a.  Culpepper      -   i.382 

V.    Lord  Exeter  -    i.  242 

V.    George  -  ii*244 

a.   Harvey 

i.  392, 394, 395, 396, 397, 399 
Atbol  (The  Duke  of)  a.  The 
Earl  of  Derby    .  -         ii.l88 

; a.  Lanoy  i.388 

Atkins  a.  Bargrave     -      ii.  251 

a.  Essex  i.  378, 512 

- V.  Farr  -      ii.  94 

a.  Haftton  i.  239, 241, 2^ 

......^  V.  Hitchcocks  i.  400 

....^^  a.  Kemble        -      i.  190 

Atkinson  v.  Bedel  -   i.  136 

. a«  Grayson    i.  262,  301 

V.  Hensha  w      •    i.  452 

_ — . — a.  Henshaw      •  ii.  310 
■  V.  Hutchinson      i.  409 

'• a.  Johnson        -    i.  220 

V.  Leonard  .    -   i.  183 


Atkinson  v.  Webb  ^     i.  821 

Atkyns  v.  Horde    -        -   i.  477 

a.  Wright 

i.228,  333, 373, 414;  ii.204 
AttersoII  a.  Blake  -    i.  514 

Attorney-General   v.   An*- 

drew  -  ii.  307, 325 

V.  Andrews  ii.  321 

V.  Arnold  -  ii.301 

v.  The    Earl 

of  Ashburnham  -        -  ii,815 

V.  Backhouse 

li.  826,328 
. a.  Baylis    -    i.  346 

-  V.  The  Bishop 

of  Oxford  .        -ii.306 

. V.  Black    -  ii.  296 

,  ^  V.  Bowyer 

ii.  200,  288,  307 

_. t;.Borrodaileii.437 

_. V.  Boultbee 

ii.  302,  305 
. V.  The  Brew- 
ers' Company      -        -    i.489 

', — L-  V.  The  Mayor 

of  Bristol  -        -  i.l2;ii.802 

V.  Brooke 

i.488;ii.827 

:—  V.  Burdett     ii.319 

a.  Casberd 

ii.  205, 209, 388 
■  V.  Christ's 

Hospital     .        .        -  ii.  825 


^  V.  The  Earl 


of  Clarendon  ii.  297, 301 ,  827 

-— :. V.  Cleaver  i.  1 17 

^  V.  Cochrane  i.  147 

V.  Cockerell  i.429 

-     i—  V,  Coopers* 

Company        -        ii.  294,801 


TABLE  OF  CASES. 


XIX 


Attorne]r*Geo.v.  TheMayor 
of  Coventiy        .        -  ii.801 
■  d.  Cfanfiird 

i.  163,  443 

■       V.  Cross    -  ii.  326 

—  V.  Davies 

ii.  905,  809 
■  V.  Day 

i.  150;  11.  10,  18 

— V.  Dixie,  ii.297,300 

■ r.  Lady  Down* 

mg  -  -  .  ii.  819 
— — V.  Lord  Dad- 

fer  -  -  -  -  1.475 
V.  Lord  Eard- 

•er     -        -        -        -  ii-  278 
D.  The  Pound- 
ling  Hospital  ii.  297, 298, 299 

' V.  Fowler      ii.  812 

V.  Faflarton 

i.  240,'242 

V.Gill       -    1.332! 

V.  Golding    ii.  305 

— — —  V.  Lord  Gore  ii.826 
— — — —  V.  The  Governors 


oTHarroir  School      ii.  297, 299 

^tf.Graves  ii.31 1,312 

—  V.  Green    -  ii.  327 

V.  Griffith     ii.  328 

f.  Grote    -    L852 

—  V.  The  Haber- 


dashefs'  Gompany       -  ii.  St6 

V.  Hamilton  i.«48 

V.  Herrick    ii.  302 

t/.Hewittii.S54,3i6 

V.  Hickman  ii.  *17 

■  V.  Hinxmah  ir.  306 

• V.  Holford     i.  389 

^ —  V.  Hiirst    -  ii.  SOS 

—————  t;.  Jackson 

ii.  308, 317 


Attorney-Gen.  v.  Johnson 

i.  2£8,  ii.  301 

— __  V.  Johnstone 

i.  362,  364 

V.  Jones    -    i.  254 

1;.  Lloyd    -   i.308 

■  ».  Afawgrood 

n.  71,  326 
'  Vm  Middieton 

ii.  298,299,300 

—— — —  V.  MinshaH  ii.  308 

■       V.  Moses    -    i.  488 

■  '  '   ■  '  i    i       V.  M ttnfay      ii.  309 
— — V.  Nash     -  ii.  810 

■ —  V.  Newcombe 

u.  298, 324 

V,  Ofiflander 

ii.  303,  313 

v.  Owen     -  ii.  327 

V.  TbeTainter 

Stainers*  Company       -  ii.  304 
V.  Parker  p.294,32i4 

■  ■     ■'  t?.  Parkburst  ii.d02 
— V.  Pamther 

ii.  477,  405,  flOS 
— -.1— ~  t;.  Parsons 

ii.  369,  310 
V.  PeaiiM>n 

ii.  312,  316 

V.  Price  fi.299,Sr9 

V.  Rigby       fi.  303 

V.  Rye       -  ii.  319 

V.  Scott  ii.  294, 317 

V.  Smart  if.  300,314 

— r.  Sparks  -  ii.  302 

V.  Stepney    ii.  306 

.  v.  Stewart 

ii.  188,  312 
.  V.  Talbot      ii.  299 

V.  Tancred    ii.  319 

— : .  V.  Tiler     .  ii.  503 


TABLE  OF  CASES. 


Attorney-GeD.v.Tonna  -  ii\303 

V.  Tyndal      ii.  31 1 

, — —  »•  Vigor 

i.  298, 307,  313,  332, 482 

v.  Waiisay 

ii.  303,  312 

V.  Ward  i.  265,308 

r.  Warren     ii.  327 

V.  Whitchurch 

ii.  305, 306 

v»  Whiteley 

ii.  304,  317 

V.  Wilson     ii.  327 

— V.  Young 

i.  Ill,  113,  141 
Aubert  v.  Maze  i.  164, 165;  ii.  169 
Aubrey  v.  Popkin  -  -  i.  53 
Aud ley's  case  -  -  i.  69 
Audley  (Lord)  a.  Chethaiu  i.  461 


a.  Jee 


Auling  fir.  Newman 
Auriol  V.  Smith 
Austen  a.  Grant 
I  v.  Taylor    - 

Austin  V.  Lucas 

a.  Sarrat  t    - 

a.  Tate 

Awbreya.  Johnson 
v.  Middleton 


i.  356,  409 

-  i.  68 

-  ii.242 

-  ii.  417 

-  i.331 
ii.  271, 276 

-  ii.  407 
.  i.389 

-  ii.264 

-  i.382 

-  i.334 


Awdrey  a.  Milsom 
Aylesbury  (Lady)  a.  Pop- 
ham  ... 
Aylet  V,  Dodd        -        -  i 
Aylward  t?.  Kearney 
Aylwin  a.  Ritchie  • 
Aynsley  «.  Wordsworth  - 
Ayres  v.  Willis 
Aysoough  a.  Newton 


.364 
.303 
.501 
.  119 
.418 
.279 
355 


BACH  a.  The  King 
Backhouse  a.  Allan 


.1.55 
-  i.  3»0 


Backhouse  a.  The  Attor-  ^ 

ney  General         -  ii.  326,  328 

o.  Everett         ii.  447-' 

V.  Hunter         -  i.  92 

Bacon  v.  Dubary  i.43 ;  ii.  248, 253 

V.  Griffiths    -        -  i.  Ill 

a.M*Leroth    i.4l4;ii.235 

v.  Proctor      -        -  i.  361 

a.  Williams      ii.  259, 260 

Baddeley  v.  Leapingwell  -  i.  20 
Baden  t>.  Earl  of  Pembroke  ii.  121 
Badmering  a.  Pike  .  •  i.  260 
Bage,  ex  parte^  -  ii.  210,' 3d% 
Bagot  V.  Oughton  i.  388 ;  ii.  228 
Bagwell  a.  Stevens  i.  268,  271 
Bagster  v.  Walker  -  -  i.  122 
Bailey  a.  Davies  -        -     i.  287 

V.  Ekins        -  i.  295, 382 

V.  Fermor    -        -  ii.  184 

a.  Leech  -        -     ii.  280 

a.  Snellgrove         -  i.  426 

Bailis  a.  Stent  -        -  i.  17 

Baillie  v.  Butterfield        -  i.  325 

a.  Fraseer   -        -     ii.  86 

V.  Sibbald      *        -  i.  65 

Bainbridge  a.  Harrison  -  i.  33 
Baines  v.  Dixon  *  -  i«  390 
Bainham  t;.  Manning 
Baker,  ex  parte 
a.  Barker  - 
a.  Clerk 

a.  Earl  Cow  per  -  i.  227 
a.  Gerrard  -  -  i.  183 
a.  Glyn  -  -  i.  183 
V.  Hall  -        -  i.  363 

V.  Harris  -  ii.  216,  384 
a.  Holtzapfell  -  i.  219 
o,  Horn  -  -  i.  167 
a.  Leotiard  -  ii.  396 
V.  Mellish  «  -  i.  220 
V,  Olibeare    -        -  i.  200 


-  ii.  94 

-  ii.378 
-     ii.  250 

-  ii.  181 


V 


TABLE  OF  CASES. 


XJtl 


Baker  a.  Palfrey  -        -     i.  217 

a.  ParsoDS     -        -  i.  373 

V.  Pritchard  •  ii,  120,  491 

a.  Shackle  -  -  ii.  69 

a.  Strutt        -  ii.  260, 286 

a.  Taylor     -    ii.  107, 186 

,    ■       a.  Toplifl         •  i.  411 

a.  Wbitelocke         -  i.  87 

Balch  t;.  Symes  i.  29,  31,32, 172 
Baldwin  v.  CawtborDe    -  ii.  361 

■  ■        a.  Lloyd  *        -    i.  490 
Balfour  v.  FarqubarsoD  -      i.  97 

■  V.  Scott     m      ^  \.4sn 

Bal^ruy  17.  Hamilton        -    i.  469 
Ball  V.  Coutts    i.  506, 507;  ii.  77 

a.  Gordon  >    -  -  ii.  SI 

•1  Oliver        -        -   i.  452 

V.  Wright       -        -    i.  369 

Ballard  a.  Crowe 

i.  147,  499 ;  11. 118 
Ballet  a.  Man  -  -  ii.  3% 
Balmain  v.  Shore  -  -  i.  407 
Balmanno  v.  Lumley  ii.22,£4,34 
Baltimore  (Lord)  a.  Pen  ii.  188 
Bamfield  r.  Popham  i.  337, 405 
Bamford,  ex  parte  -  ii.  363 

Banbury  (Lord)  bis  case    ii.  230 
Bangley,  ex  parte  -        -  ii.  450 
Bank  of  England,  exparte^ 
in  re  Graves       -        -  ii.  442 

a.  Glyn   ii.  285 

a.  Pearson  i.260 

. a.  Solomons 

i.  183 

. a. Temple  i.  228 

Bank  of  Ireland  v.  Beresford 

ii.  172 
Bank  of  Scotland  v.  Watson  i.  179 
Bankes  a.  Freemahtle  -  i.  320 
Banks  a.  Mills        .        .   i.  391 


Banks  a.  Witbrington     «  ii.  204 
Banner  a.  Massey 

i.  145, 146, 151,  156;  ii.  397 
Bannister  a,  Gwinnet  -  ii.  243 
a.  Haley 


Barber  a.  Cockerel  I 
^_  V.  Gamson 
a.  White    - 


-  i.458 
•  i.  350 
.  ii.  103 
.    i.348 

-  ii.  408 

-  i.  131 


Barclay,  es  parte   • 
......—.  a.  Amsinck 

a.Hill  i.200,203,204;  ii.l3 

v.  Wainwright 

1.319, 324, 325 
Barcbard  a.  Low    -     i.  51 1, 519 


Bardwell  a.  Fox     - 
Barebone  v.  Barnes 
Barefoot  a.  Binstead 
Barfit,  ex  parte 
Barfoot  v.  Norton    - 
Barford  a.  Doe 
V.  Street     - 


.  ii.260 

-  ii.  19 

-  i.36 

-  ii.  330 
.  ii.  277 

-  i.299 

-  ii.234 
.  i.  407 

-  ii.  251 


Bargeman  a.  Scott 
Bargrave  v.  Atkins 
Baring's  case  (in  Devaynes 

V.  Noble)  -        -  ii.  437 

Baring  v.  Currie    -        -    i.  174 

V.Nash i.245,246,247,250 

Barker,  ex  parte     -        -  ii.  338 

v.  Baker     -        -  ii.  250 

V.  Braaam 

i.  43, 194;  ii.  253 
V.  The  Duke  of  De- 
vonshire    -        -        -    i.  390 

a.  Coleman         -  ii.  266 

t?.  Dumaresque  -    i.  465 

fl.  Gascoigne       -    i.  333 

t?.  Goodair  -  ii.  400 

—  V.  Harper  -        -  ii.  132 

V.  Lea        -        -    i-  338 

o.  Norton  •        -    it  4«1 


I 


Sum 


TABLE  OF  CASES. 


BifTker  a.  Perry   ii.  189,201,S(M 

V.  Rayaer  -        •    i.  315 

.; a.  Stamper    -    ii.  83,  86 

Barksdalev.Gilliat  -  i.  352 
Barlee  t>.  Barlee  «  -  i.  77 
Barlow  v*  Bateman  .        ^    i.  416 

a.  Chapman        -  ii*  274 

a.Errat  -        i.  459, 460 

t?.  Grant  -  ii.  500 

©.Salter     -    i. 408, 409 

Bamardiaton  v.  Fane  i.  405 

Bamed,  ex  parte  -  -  ii.  341 
Barnes  v.  Abram  -     i.  95 

V.  Allen     -        •    i.  435 

a.  Barebonea       -    ii.  19 

a.  Brocksop        •   i.  460 

V.  Crowe,    i.  314;  ii.  211 

v.  Patch      -        -    i.365 

V.  Rowley  .  -    i.  407 

fl.  Skey      -        .    i.  406 

Barnett  v.  Weston       ii.  184, 198 

a.  Van     -    i.72;ii.470 

Bamewell  v.  Lord  Cawdor  i.  384 

V,  Harris    -        .  ii.  32 

Barnsley,  ex  parte      ii.  466,  475 

W.Powell   i.  31,  ii.504 

Bamston  a.  Stackhousc  i.  476 
Baron  a.  French  -  •  ii.  217 
Barratt,  ex  parte  -  n  ii.  408 
Barrel  v.  Sabine  •*  «  ii.  182 
Barret  t;.  Goodere  *  -  i.  66 
Barrett  v.  Beckford 

i.  284v  320, 327 

a.  Jones     -        -  ii.  501 

Barrington  v.  O'Brien     «    i.  479 

V.  Tristram  -    i.  456 

Barrow,  ex  parte    ^        -  ii.  356 

a.  Crompe  •  ii.  223 

V.  Greenough  i.  274,  495 


^rry  a.  Brodie      L  427;  ii.  110 


Bartholomew  v.  May  -  i.  S86 
Bartlea.  Doe  -  -  i.  258 
Bartlett  V.  Picktragill  .  ii.  54 
Barton  v.  Cooke  -  -  ii.  500 
Bartram  a.  Hudson  ii.  20, 129, 134 
Bartrop  a.  Eyre  -  «  ii.  171 
Barwell  v.  Parker  -     i.  64 

a.  Wyatt   -        •  ii.  109 

Barwick  a.  Say  i.  508;  ii.  43 
Barwis,  ex  parte  -  •  ii.  356 
Basely  a.  Huguenin 

i.  146, 153, 193;  ii.  4^  88 
Baseyi  v.  Serra  -  -  ii.  338 
Baskerville  v.  Baskerville  i.  338 
Baspool  a.  Freeman  -  ii.  250 
Basset  a.  Cox    -    i.  260;  it.  317 

a.  Hitehins  *   i.  405 

V.  Pereiyal  -        -    i.  387 

a,  Upton      -        -    ii.  74 

Bastard  v.  Clarke  -  -  ii.  185 
Batchellor  v.  Smallcombe  ii.  264 
Bate  a.  Kenworthy         -  ii.  235 

V.  Scales        -     i.  433,  472 

V,  Spracking  -  ii.  276 

Bateman  v.  Aistrup         «  ii.  265 

a.  Barlow         «    i.  416 

a.  Cox     -        -    i.  468 

V,  Davies  -   i.  487 

a.  Stevens         -    ii.  14 

V.  Willoe  -        -  ii.  137 

Bates  V.  Graves      -     ii.  97,  493 

a.  The  King.        -  ii.311 

Bath  (The  Earl  of)  v.  The 

Earl  of  Bradford  -  i.  66,  294 
Bath  &  Montague's  case 

i.23,270;ii.  81,  188,228 
Bath  &  Wells  (The  Bishop  oQ 

v.  Matthews  -  -  i.  247 
Bathoe  a.  Mamh  •  -  i.  85 
Bathurst  v.  Murray         -    ii.  81 


TABLE  OF  CAS£S. 


XXllI 


Baynliam  v.  Guy's  Hospital  i.  213 
Bayntun  a.  Dewey  -  ii.  108 
Bazeley  a.  Turner     -  i.  118 

Bazzelgetti  v,  Battine  i.  511,513 
Beach  a.  Hurst  .  .  j.  324 
Beacbcroft  v.  Beachcroft  i.  413 
Beak  v,  Beale  -         i.  357 

V.  Wind     -  -       i.  65 

Beating  a.  Neale         -  i.  93 

Bearcroft,  ex  parte  -    i.  36 

Beard  v.  Beard       -  i.  302 

V.  Travers         -        i.  507 


Battersbee  v.  FarringtoD  '  | 

11.75,  77,  81,  332, 334 
Battersby  v.  Smyth  .  ii.  426 
Battier,  ex  parte  -  ii.  351 ,  359 
Battine  a.  Bazzelgetti  i.  511,513 
Batsford  v.  Kebbel  -  i.  407 
Batson,  ex  parte  -  ii.  374 
Battle  a.  Nodes  -        i.  112 

Baugh  V.  Read  -  .  i.  344 
Bawden  a.  Usticke  -  i.  310 
Baxter  v.  Conolly       .    i.  44,65 

1;.  Dyer     -         -    i.  304 

— V.  Hopes         ii.  266,  267 

■ — V.  KnoIIys      -        i.  247 

V.  NIchoIIs  i.  516;  ii.  413 

Bax  V.  Wbitbread  -  ii.  232 
Bayard  v.  Smith  .  i.  329,  349 
Bay  ley  v.  Bishop  -       i.  407 

V,  Merrell     -         -     ii.  5 

V.  Scbolefield     -    ii.  862 

V,  Snelham    -         i.  413 

Baylis  v.  The  Attorney-Ge- 
neral -        .        -    i.  34e 

a.  Caldwall       -        i.  235 

"Bay ne  a.  Trimmer  i.  323, 327,343 
Baynes  v,  Baynes    -  i.  89 

V.  Fry    -  -      i.  157 

a.  Warner  •     i.  247 


Beauchamp  a.  Eton  CoUege  i.  241 

V.  Lord  Warwick  i.260 

Beauclerc  v.  Dormer 

i.  330,  408, 409 
Beaumont  v.  Beaumont       i.  107 

a.  Bertie       .    ii.  276 

V.  Boultbee 

i.  161,160,161, 169 

V.  Bramley    -    ii.  105 

a.  Durbison  i.  332 

— a.  StackpoDle  i.  392,395 

V.  Thorp 

i.  296  ;ii.  76,334 
Beaver  a.  Lynn     -     i.  260,  343 

V.  Spreatley     .     ii.  272 

Bebb,  ex  parte     -  -  ii.  379 

Becher  a.  Scott  -         i.  440 

Beckf  ex  parte  -  -  ii.  151 
Beckett  v.  Cordley  i.  502,  ii.  197 
Beckford  a.  Barrett  i.  284,320,827 

V,   Kemble 

ii.  189,  190,  202 

a.   Quarrel     ii.  182, 193 

V.  Tobin       -        i.  458 

V.   Wildman         -  i.  98 

Beckford  a.  Dommett    -    ii.  340  - 
Bedford  Charity,  case  of  the, 

ii.  290,  292, 298,  300 

(The  Corporation  of) 

a.  Monkhouse  -  ii.  218 
Bedington  v.  Soutfaall  -  ii.  239 
Bedle  v.  Miller  -  -  if .  276 
BedweH  a.  Townweli  -  i.  361 
Beech  a.  Chaworth  .  i.  317 
Beeston  v.  Booth  -  -  i.  385 
BeW,  ex  parte  i.  166  ;ii.  75, 169,336 

V.  Eaton    -  -      i.  196 

a.  Foy    -        -        -  i.  190 

V.  Free        -        -         i.  63 

a.  Horshy    -        -     i.  196 


XXIV 


TABLE  OF  CASES. 


Bell  V.  Pbyn    .         .        i.  341 

V.  Read  -        -  ii.  258 

a.  Sharman        -        ii.  240 

V.  Walker  &  Debrett  ii.  148 

a.  Westwood         -      i.  174 

Belcher  a,  Pearson  -  *  -  i.  87 
Belchier  a.  Aleyn  ii.  222, 229, 231 

V.  Parsons  -        -  i.  146 

Bellamy  a.  Parsons  -  ii.  279 
Bellasis  v.  Ermine  -  .      -  i.  39G 

V.  Uthwaite    -        i.  321 

Beljchamber  v,  Giani  -  i.  109 
Bellew  0.  Russell  -  -  i.  29 
Bellingham  v.  Brutty  . «  i.  80 
Bellot,  ex  parte  -  -  i.  48, 129 
Bempde  v.  Johnstone  i.  426,  4^8 
Bench  v.  Biles  -  -  i.  382 
BenGeld  v.  Solomons. 

i.62;ii.401,411 
Bengough  v.  Walker 

i.  285,  320,  322,  347 
Benedict  V.  Thackeray  -  .i.  80 
Benna.Daws  -  ii.  117,280 
Bennet,  ea; /lar^e         -        ii.  146 

a,  Ardesoife        -     i.  278 

•  ■    ■       a.  Lawes       -  i.  361 

r.  Lee    -  -    i.  295 

a.  Sims      -         -  ii  280 

a.  Thomas        -       i.  321 

»•  Wade 

i.  17,41,252;  ii.  105,  465 
Bennett,  ex  parte 

i.  473, 479;  ii.  382,  441 

a.  Cole         -  i.  36 

a.  Hitchon        -    ii.  400 

V.  Neale        -        ii.  281 

— a.  Newton        i.  293,432 

'  V,  Musgrove     -  ^     i.  26 

a.  Prevost      ii.  276,  283 

a.  Sayer    -    ii.  165,  500 


Bennett  v.  Skeffington  -    ii.  961 

c.  TbeEarlofTank- 
erville     -    .        -  i.  297 

Bensley  a.  Brigge  *  i.  330 
Benson  a.  Greerside        -   i.  449 

a.  Turton     -         ii.  224 

—  V.  Watkios      ii.  264,  265 

Bentham  v.  Wiltshire     •     i.  455 

'■ — r-  V.  Haincourt       ii.  195 

Benyon  v.  Benyon  -  i.  325 
Beresford  v.  Hobson      ii.  78, 335 

: a.  Like        -        ii.  78 

:  a.  The  Bank  of  Ire- 
land       -  -  ii.  172 
Berkeley  a.  Clarke        -     i.  402 

V.  Lord  Salisbury^.  241 

Berkhamstead  Free  School, 

ex  parte        "  ii.  298,  299, 300 
Bernal  v.  The  Marquis  of 

Donegal    i.  126,  132,  142,  500 

a.  Vood     -        ii.  20,  24 

Bernard  (Lord)  his  case      i.  235 

. '  a.  Garnons        -    ii.  258 

■  17.  Montague 

i.  255,  347,  492 

a.  Wyatt    -        -  ii.  148 

Bernardiston  a.  Carter   -    i.  386 

a.  Watkinson  i.  175 

Berners  v.  Hillett  .  ii.  287 
Bernett  v.  Taylor  -  -  i.  263 
Berney  r.  Eyre  -  -  ii.  496 
V.  Harvey  -   ii.  258,  260 

V.  Sewell    -    ii.  192, 193 

Berridge  a.  Bransby  -  i.  17 
Berrington  a.  Rees  ii.  172,  175 
Berrisford  v.  Milward  ii.  197 
Berry,  ex  parte     -        -    ii.  339 

r.  Penring     -         ii.  248 

r.  U^her    .        i.  364^  463 

Berthouse  a,  Smallwood     i.  266 


TABLE  OF  CASES. 


Bertie  v.  Lord  AbingdoD    ii.  199 

r.  Beaumont     -      ii.  276 

c.LordFalklandi.  403,405 

Bertram  a.  Grordon  -  i.  81 
Best  V.  Stamford  -  -  ii.  200 
Bethell  a.  VenioD  -  ii.  180, 188 
fietfalebem  Hospital  a.  New- 

comen  «  i.  331 

Betfaune  a.  Crackelt  i.  432,  434 
Bettesworth  v.  Tbe  Dean  & 

Chapter  of  St.  Paul's  ii.  51 
Bevan,  ex  parte     -    ii.  409,  442 

a.  Doe    -     i.523;ii.403 

— «  a.  Qmmaney  -  i.  371 
Beverley's  case  ^ 

ii.  4«0, 461, 462,  466,  489, 498 
Bickham  v.  Cross  -  ]»67, 69 
Bicknell  r.  Brereton  .  •  i.  67 
a.  Evans  i.502;  ii.67, 184 

a.  Smith    -        -   ii.213 

Biddulph  V.  Biddulph 

i.359;  ii.200 
Bigg,  ex  parte^  in  tbe  mat- 
ter of  Harrisdn  -     ii.  441 
Bigge  9.  Bensley    -     i.  330,409 
Bigland  v.  Huddlestone 

i.289;  ii.  Ill 
Bignal  v.  Brereton  •  i.  67 
Bignold,  es  parte  «  -  ii.  379 
Bignot  p.  Bignot  -  i.  55 
Biles  a.  Bench      -  .   i.  382 

Billings  V.  Sandom  -  i.  370 
Billingburst  r.  Walker  -  i.387 
Billon  V.  Hyde  -  -  i.  145 
Bimmer,  ex  parte  •  ii.  343, 362 
Bin6eld  v.  Lambert      «      i.  263 

a.  Yigrass  -        «  i.  448 

Bingham  a.  Wbeeler 

i.  392,  897, 399 
Binion  r.  Stone  .  -  i.  504 
Binkes  a.  Trougbton  i.  62;  ii.202 


Binks  r.  Lord  Rokeby 

i.  490 ;  ii.  28, 125 
Binstead  r.  Barefoot  •  i.  36 
Birch,  ex  parte        •        *  ii.  455 

tn  re        -  -    ii.  481 

a..Bisbton         -        i.  116 
V.  Blagrave  i.  144 ;  ii.  100 


i.  105 
ii.  127, 128 
.     ii.    22 

ii.  166 

-  i.  187 
i.  171 

-  i.  465 
.    ii.267 

ii.   63 

.      i.466 

.i.362 

i.    93 


,         a.  Bott    Pi 
...^  a.  Fox 

'  V.  Haynes 
.....  a.  Hercy 

■  a.  Paul    - 

......  a.  Walker 

Bircbam  a.  Currie 
Bird  r.  Adams  - 
r.  Blosse 
a.  Hill      - 
r.  Hunsdon    « 
r.  Littlebales 
Birdwood  a.  Raphael      -    i.  116 
Birkhead  a.  Wortley  -      ii.  196 
Birley  a.  Gladstone 

i.  12,170;  ii.  13,137 
Birmingham  Canal  Company 

a.Gough        -         -      1.223 
Birmingham  r.  Kirwan 

i.  279,  281;  ii.  109 
Biscoe  a.  Arnot        i.  40;  ii.  105 

r.  Brett     -        -      ii.  22 

a.  Huddlestone      ii.  9,  50 

t?.  Perkins     -         i.  491 ; 

ii.  25, 53 

u.76,77 

-   ii.   53 

.  i.407 

•  i.262 

.  ii.  267 

-  ii.  166 

.  ii.  249 

1.116 

i.2Q3 


— : a.  Hylton    - 

I?.  Wilks  - 

Bishop  a.  Bayley 
■     v.  Burton     - 

V.  Chichester 

r.  Church  « 

a.  Webster 

Bisbton  v.  Birch 
Bithazey  a.  Dashwood 


Vxvi 


TABLE  OF  CA8E6. 


Blachford  a.  Gaiaslbrd       ii.   SO 
Black   a.    The    Atlorney- 

General  -  -  ii.296 
filackall  a.  Long  -  -  i.980 
Blackborough  v.  Davis  i.  465^  466 
filackburoe  a.  Coliis  •  i.  458 
Blackburn  a.  HobsoD  i.  32,271 ,3 1 1 
Blackbume  a.  Pym        -    i.  219 

—  V,  Stables        ii.  114 

V.  Stace  ii.  129, 130 

«.  Strode 

i.  182;  ii.  224 
Blackler  17.  Webb  -  i.356 
Blackman  a.  Wydie  -  i.  371 
Blackmore  a.  langstou  ii.  229 
Blackwell  a.  €hisweli         i.  272 

V.  Harper        -  ii.  147 

Bladweil  a.  Peyton        «    ii.  95 
Blagden,  ex  parte      -        ii.  440 

V,  Bradbear 

i.  195;  ii.  10,  11 
a.  Foster        -         ii.  81 1 


Blagrave  a.  Birch  i.  144 ;  ii.  100 
Blake  v.  Attersdl        -        i.  514 

V.  Bunbury    i.276;ii.235 

o.  Doyle        -        •    i.  450 

Blakelock  a.  Stevenson  i.  31 
Blakeman  v.  Hovey  i.  (69,  450 
Blamire  v.  Geldart  i.  829, 407 
Blancfaard  a.  Lanyon  i.  173 

Bland  0.  Bland        -        -  i.374 

».  Lamb    -     -i.  351, 352 

r.  Winter        -         ii.  179 

a.  Witham    -        -   i.  93 

Blandford  (The  Maiquis  of)  o.The 

Duchess  of  Marlborough  ii.  1 15 

V.  Thackerell      ii.  810 

Blandy  v.  Widmore  -  i.  283 
Blantern  a.  Collins  -  ii.  108 
Blaydes  v,  Calvert  -    i.  127 


Blennerbasset  v.  Day  ii.  118, 240 
Blewit's  case  •  •  ii.463 
Blewitt  a.  Good  -  -  i.92 
Bligh  V.  Earl  Darnlcy  i.  69 

Blight  V.  Loveacr€»  i.  333, 336 
Blinkhome  v.  Feast  i.  343, 504 
Bliss  V.  Boseaweo       -        i.  117 

1.  Collins       -        -    ii.33 

a.  Vancouver        •       ii.  26 

Blodwell  V.  Edwards  -  i.  418 
Biofield  a.  Smith  -  i.  120 
Blois  V.  Blois  -        .  ii.  178 

Blood  a.  Evans  -  ii.  42 

Blore  0.  SuttoQ    -        i.  179, 195; 

ii.  24,27,37,228 
Blossea.  Bird  -        -  ii.68 

Blount  V.  Blount  -      ii.  125 

Blower  r.  Morritt    -        -  i.  885 
Bloxham,  ex  parte      ii.  407, 408 
Blundell  a.  Bootle  i.  262, 263,293, 
333, 381,  383,  387, 891, 392 

V.  Brettargh  ii.  17,248,249 

Blunt  o.  Clitberoe  -  i.  151 

a,  Scawen         -  i.  274 

BIyth  V.  Elmhirst  -  ii.  21 
Blythe  a.  Postiethwaite  ii.  202 
Blytfaway  a.  Dashwood  ii.  201 
Boardman  r.  Mostyn 

i.  202,  203,211 
Bockenham  a.  Arthur  i.  303, 3 18 
Boddam  a.  The  East  India 
Company        -        ii.  177,  178 

V.  Rfley         -     i.  63,  64 

Boddy  V.  Kent  -  -  i.  85 
Bodenham  a.  Harris  -  i.  97 

r.  Purchas         ii.  420 

Bodicoate  v.  Steers  -  i.  248 
Boehm  r.  De  Tastet    -   i.  96, 97 

a.  Raphael    -  i.  432,  433 

r.  Wood     il.  21,  184,  135 


TABLE  OF  CASES. 


txn 


Boiton  a.  Marasoo  -  i.  123 
Bolger  a.  Colclough  ii.  123 

Bollaod  a.  Simmens     i.  447f  448 
Bolt  a.  The  M^yor  of  Lou- 
don       •       -        -       i.228 
Bolton's  0880  -        -    i.  34 

Bolton^  ex  parte  •        «     ii.372 

a.  Franco        -      ii.   91 

~ (The  Duke  of)  eu  The 

Conntess  of  Bridgeirater  i.341 

V.  Wil. 

liams  -        -        ->i.511 

(Lord)  a.  Deverell    ii.  dffi 

BoDboiia%  ex  parte 

iL  154,161,434,441 
Bond  V.  Hopkins  i.476 ;  ii*  7, 120 
Bonner  v»  Jobnsoo  -  iL  130 
Bennett  t;.  Sadler  «  ii.  19 
B6nney  v.  Ridgard  -  i.  475, 476 
Bonithon  v.  Hockmore  ii.  217 
Bonus  V.  Flacky  «  »  i.  97 
Boon  V.  Comforth  1.336,341,371 
Boone  a.  Shergold  •  i.  356 
Boorman  a.  Gilbert  «  •  i.358 
Booth  t;.  Booth    -        -       i.362 

v.Beeston        -         i.385 

a.Byam        -    ii.  267, 279 

t;.Southraie        -     ii.274 

a.Walmsley     -     i.29,S2 

Boode  V.  Blundell  L  262,268,293, 

338, 381, 388,  887, 391,  898 
Borv.  Bor  .  -  -pi.289 
Boiaston's  case  -        i.  404 

Boreman  a.  Seymour  -  ii.  117 
Borre  v.  Varde  •  «  i.  159 
Borrodaile  a.  The  Attorney- 

General  -        -        ii.427 

Bosanquet  v,  Wray  -  ii.  161 
Bcscawen  a.  Bliss  m  i.  117 
3oson  r.  Statham    -        -  ii.  3S2B 


BosTille  u.  Lord  Gleuorcby  i.888 
Bos  worth  r.  Limbrick  ii.  278,276 

/f.  Stratford        ii.  49 

Botham  f>.  Clarke  -  i.  116 
Bott  V.  Birch  -        •        -  j.  106 

(fi.  Gibson        «        «    i«4M 

Bongblon  f>,  Boughton 

i.277,289;ii.lll 

-** r.  Jewell    -  ii.  66, 142 

Boulter  o.  Jones      -      ii.  76, 81 
Bonltbee  a.  The  Attomey- 
Getieral        *         ii.  802, 806 

a.  Beaumont 

i.  151, 160, 161, 169 

^ r.Stubbs  -        iL172 

Boolfon  0.  Richards  ii.  268, 250 
Bourke  r.  Ricketts  •  i.  SfiO 
Bourne,  ex  parte  ii.  848, 349, 360 

a.  Brookes        -     i.   36 

— 9.  Dodson     -        ii»423 

Bousfield  a.  Hallet         •    i.178 

a.  Marshall    -     i.  337 

Bousher  r.  Morgan  «  ii.  26(1 
Bovey  r.  Smilli  *  «  ii.98 
Boville  V.  Emerson  -  i.  300 
Boyye  (Sir  Ralph)  his  ease  ii.  334 


Bowden  o.  Hodge  -  i.  89, 101 
Bower  a.  Mitchell  -  i.  466 
Bowes,  ex  parte     •        -  ii*  346 

r .  Heaps  -        i.  600 

r.  The  East  London 

Waterworks  Company  i.  486 
a.  The  GMmtess  of 

Strathmore  i.  280;  ii.  82, 88 
Boirker  r.  Nixon  -  i.  108 
Bowler  a.  Lee  «  •  i.  166 
Bowles  a.  Carnan      •        ii*14S 

a.  Stewart       ii.  106, 185 

17.  Stuart     -        -   i.   40 

Bowmaker  r.  Moore    <-      ii.  178 


lULviii 


TABLE  OF  CASES. 


Bowyer  a.  The  Attorney- 
General  ii.  200, 288,  307 

V.  Bright        .      ii.  22 

. a.  Currd        -       i.   91 

Box  a.  Chase  •  -  ii.  419 
Boyd  a.  Coote  -  i.  324, 3*25 
Boyer  a.  Weyoiouth  i.  167, 172 
Boy  te,  e^  partCy  in  re  War- 
rington -  ii.  360,  453 
V.  TheBishop  of  Peter- 
borough .  •  -  ii.  232 
Boynton  r.  Boy nton  i.  281 ,  288 
Boyst?.Elli«         .        .    ii.277 

1?.  Ford        -        -        i.  60 

Bozon  V,  Farlow        •  ii.  66 

Bozoun's  case        '  *  ii,  259 

Brabaut  a.  Doe  «        i.  411 

Brace  v.  The  Uuchess   of 
Marlborough     -    ii.  216, 385 

ti.Webb  .  i.  120 

Bracebridge  o.  Buckley 

ii.  203,  205 
Bracey  o.  Sandiford  «  i.  77 
Brackenbury  0.  Brackenbury 

ii.  100 
Bradbear  a.  Blagden  ^ 

i.  195;ii.l0, 11 
Braddick  a.  Wood  -  ii.  56, 155 
Braddock  a.  Coupland  i.  89 
Bradford  v.  Bryan      ii.  250, 251 

(The  Earl  of)  a.  The 

Earl  of  Bath  i.  66, 294 

a.  Buffar      -        i.342 

Bradley  t;.  Westcott  i.  :?74 ;  ii.  234 

a.  Chalmer     i.  473,  475 

. 1.  Peixoto       -        i.  405 

Bradshawo.Bradshaw  ii.  128, 131 
Bradstreet  a.  Shannon 

L  270;  ii.  26, 38, 228 
®n^g  a*  Jennings      -      ii.  493 


Braham  a.  Barker 

ii.  43, 194;  i.  253 

a.  Mead        -        ii.  458 

Brailsford  a.  Chambers       i.  836 
Braithwaite  a.  Howard 

i.  180, 186,263;  ii.  41 
Bramhall  v.  Cross  •  i.  84 
Bramley  v.  Alt    -     i.  498 ;  ii.  1 1 

a.  Beaumont         ii.  105 

Brand  a.  Shephard      -      ii.  S40 
Brandling  a.  Newmarch 

ii.  38,  102 
Brandon  a.  Flint       -        ii.   52 

».  Brandon    -     i.   413 

^   V,  Robinson 

i.  379,  505;  ii.  89,340 
Brandwood  a.  Hampsoa  i.  337 
Bransby  v.  Berridge   -        i.    17 

a.  Kerrich       i.  17,  261 

Branstrom  v.  Wilkinson       i.  330 
Branton  a.  Lloyd 

i.  392, 396,  398,  399, 4d5 
Brasier  a.  Lechmere  ii.  23,  126 
Brassington  t;.  Brassington  i.  35 
Bray,  ex  parte  •         ii.  378 

a.  Hine        -        -       i.  87 

Braybroke(Lonl)  v,  Inskip 

i.  867;ii.25, 108 
Brayfield  a.  Wilkinson 

i.478;  ii.  108,491 
Breare  a.  Holroyd 
Bregdon  n,  Langley 
Brenchley,  ex  parte 
Brereton,  ex  parte 

a.  Bieknell 

a.  Bignal 


I. 
i.93 
ii.454 
i.46 
i.67 
i.67 


Brewers^  Company  a.  The 

Attorney-General      »     i.  489 
Brett's  case        .        .        i.  205 
I  Brett  a.  Biscoe    -      -        ii.  22 


TABLE  OP  CASES. 


Brett  a.  Pope  -  -  ii.  252 
V.  Rigden         -  i,  271 

a.  Scribblebill      •  ii.    95 

Brettargb  a  Blundell 

ii.  17,248,240 

Brettell,  ex  parte        -  i.  367 

Bretton  v.  Bretton        -  i.  357 

fi^ice's  case  (in  Devaynes  v. 

Noble)              -  ii.  439 

Brice  v.  Smith            -  i.  291 

V.  Stokes            -  i.  460 

Brickland  v.  Oliyer    -  i.  284 

Brickwood  V.  Miller      -  ii.  401 

: a.  Watson  i.  383 

Bridge  v.  Abbot  .  i.  330 
Bridges  v.  Landen  -  i.  390 
'—  a.  Luke            -  i.  44 

V.  Robinson  i.  71 ;  ii.  133 


Bridgeman  v.  Green 

i.  28,501;ii.4«,95 
Bridge  water  (The  Countess 

of)  V.  The  Duke  of  Bolton  i.  341 
(The  Duke  of) 

t;.  Edwards  -  i.  241 
(The  Duke  of) 

V.  Egerton  -  i.  372 

Brigham  a.  Goodill  -  i.  270 
Bright  a.  Bowyer  -  ii.  22 
— —  t?.  Eynon  -  i.  17 
Brightwell  a.  Carleton  ii.  258 
Brine,  ex  parte        «  ii.  365 

Bristol  (The  Dean  &  Chap* 

ter  of)  v.  Clerke  -  ii.  258 
Britton  V.  Twining  .  i.  340,  405 
Broadbelt  a.  Ray/nond  i.  350 
Broad  bent  a.  Ritchie 

i.  379,  505;  ii.  86,  89 
Broadhurst  a.  Butricke 

i.277;ii.ll2 
Brocksop  V.  Barnes     -      i.  460 


Brock  lesbank  a.  Smith  i.  34 
Brodie  v.  Barry  i.  427;  ii.  110 
Brook  V.  Enderby        .     ii.  4S0 

a.  Fleming        -       i,  364 

(Lord)  V,  Lord  &  La^- 

dy  Hertford        -    i.  245, 295 

V.  Rogers         -        ii.  268 

V,  Skinner         -        i.  88 

t?.  Turner         -         i.  271 

Brooke  a.  The  Attorney- 
General      .        i.488;ii.327 

V.  Clarke        -       ii.   21 

a.  CliflFord  ii.  57, 68, 160 

a.  Eccard  -     -       i.  411 

a.  Parker       -        i.  482 

Brookes  ex  parte      -         ii.  844 

V.  Bourne        -         i.  86 

V.  Day    -        -         i.  41 

Brookman^v.  Hales  «  ii.231 
Brooks  V.  Greathead    «        i.  70 

V.  Snaith        -        ii.  143 

a.  Watts      i.  165;  ii.  168 

Bromfield,  ex  parte  -  ii.  470 
Bromliead  v.  Hunt    «  i.  406 

Bromley  v.  Fettiplaoe    -      ii,  51 

r.Gobdero     ii.330,^4 

r.  Holland  i.  179,509,513 

BTOome^  ex  parte  ii.  159,430,432 
V,  Monck 

i.  311,  370;  ii.  18,110 
Brooman  a.  Brooman  -  i.  365 
Broughtona.Brudenell  i.265,312 
V.  Dayis  .   -     ii.  206 

V,  Jones        -       i.  94 

a.  Wharam      •    i.  89 

a.  Wade      -      i.506 

Brown's  case  «  «  ii.  463 
Brown,  in  the  matter  of  ii.  344 
ex    parte,    in    the 

matter  of  Brown  &:  Scott,  ii.  446 


TABLE  OF  CASES; 


Brown    ex  partCf    in    the 
matter  of  HaDsIip  if.  964 

ex  pariCf    in    the 

matter  of  Salisbnry    ^    ii.  406 


-  ex  partej    in  the 


matter  of  Sir  John  Nor- 
ri»'9  Charity  -      ii.  295 

' 0.  Brown        «       ii.  260 

a.  Burnell        -     ii.   20 

"  a.  Chapman    ii.30&,  300 

a.  Church        -      i.  211 

— ^ a.  Cox  -  i.  301 

a.  Faine         -        ii.   43 

a.  Fell  .         ii.  212 

a.  Goodrick     -     ii.  121 

V.  Heatbcote     -     ii.  424 

V.  Higgs      i.  414;  ii.  232 

V.  Jonea     ii.  77,  78,  386 

a.  KeeHng  i.380,38I,  390 

a,  Knox         -         i.   77 

a.  tee  •  i.  460 

V.  Like         -  i.  614 

V,  Litton        -         i.  161 

..^    ■    .■  V.  Moore        •        ii.  162 

-.- a.  M nokleaton        ii.  328 

a.  Parry        -        ii.  227 

19.  Selwyn    -    i.324,843 

a.  Stnrgeaa      -      i.  114 

V.  Williams        «'   i.  424 

Browne  i>.  Byne  «        i.   81 

a.  Doe         -         ii.    61 

■ a.  Fenlon 

i.  71, 193;  ii.  28,  30,  133 

. r.  Groombridge     ii.  200 

a.  Kenney  i.  208;  ii.  123 

V.  Lord  Kenyon 

i.  336,  355,  4^5 

a.  Macnamara 

i.  155;  ii.  14,  118 
p.  O^Dea      i.  209;  ii.  15 


a.  O'Donnel 


i.    68 


Browne  a.  Ottley     i.  164;  K.  169 

— a.  Penn  -        i.  194 

r.  Sayce        -         i.    33 

V.  Warner  it.  38, 61 

Browning  f .  Wright  ii.  106 

Brownlow  (Lord)  a.  Frank- 
lin -  -  ii.    46 
Brownsword  €.  Edwards 

i.  336, 338 
Bruce  r.  Allen        -        -  i.  121 

»•  Bruce        -        -  i.  429 

Bnidenell  v.  Broughton  i.966, 812 

».  Elwes   -        .i.840 

Brudnish  a.  Greenwood  -  u  444 
Bruere  v.  Pemberton  -  i,  434 
B^imrael  v.  Macpherson  i.  202 
Bruncker,  ex  parte  -  i.  190 
Brnning  a.  Smith  -  ii.  96 
Brunker  v.  Cook  -     i.  31 2 

Brunsden  v.  Woolridge 

i.4l6;  ii.3Id 
Brutty  a.  Bellingham  «  i.  80 
Bryan  a.  Bradford   -  ii.  260,  261 

V.  Cormick        •     ii.  192 

9.  Horseman  •    i.  66 

a.WiIdbore     -    i.87,52 

Bryant,  ex  porter  in  re  Bryant 

ii.  880, 868, 864 
■  expartef  in  re  Collett 

ii.449 
— ._  ex  parief  in  re  List  i.  88 

a.  Wood         -        i.  317 

Bryce  a.  Canuan  i.  166;  ii.  169 
Brydges,  ex  parte      -      ii.  486 

V.  The  Duke  of  Chain. 

dos        .        .        .        i.a97 

v.  Kilburne    -    i.  228 

•*-  Wotton  m  i.  468 
fiiymer  a.  Reeves  -  i.  880,842 
Bryson  v.  Whitehead  ii.  06 

Bubb's  case      -        i.  869;  ii.  18 


TABLE  OF  CASES. 


Biibb  a.  Abraham  •  i.  S85 
Bnchanntij  ex  parte  -  ii«897 
Bucbar  v.  Jarratt  •  i.  103 
Buck  a.  Witt  .  .  11.278 
Buckingham  (The  Duke  of)  t?. 

Gayner  •  .  «  li.  194 
(The  Duke  of)    a. 

Phillips  ...  ii.  19 
(The  Duke  of)  a. 

Ward  ...  1.218 
Buckinghamshire  (The  Earl  of) 

r.Drury  .  '  i.502;  ii.83,  84 
(The  Earl  of) 

ff.HobarC  .  .  1.887 
'■ (The  Duchess 

of)  a.  Sheffield  .  -  i.  296 
Buc4cland  a.  Floyd        .        ii.  7 

r.Hall    .    i.  210, 21^ 

Buckle  a.  Cannel  -  ii.  51 
r.Mitchell  ii. 62, 74, 76, 79 


Buckley  v.  Bracebridge   *  i.  ^8 

a.  Hill  -ii.28,30 

~   a.  Raddiffe    i.  342, 848 

Buckmaster  v.  Harrop 

i.  186, 196,  478;  ii.8,11,18 

a.  Lambert    -    i.  38 

— — «?.  Newton    -  ii.  270 

Bnckridge  v.  Ingram  .  ii.  81 1 
Buffar  t.  Bradford  -  i.  842 
Bugby  a.  Crusoe  .  i.  208 
Bulkeley  a.  Butler       -        i.  89 

(Lord)  a.  Dashwood 

1.401, 496 

— a.  Herbert      -     ii.  240 

Bull  V.  Kingston  .  i.  874 
Bullen  V.  Michell  ii.  256,257,281 
Buller  a,  Mortlock  i.  1 4 ; 

ii.  10, 12, 14,23, 62 
o.TuckfieId       .      i.  245 

V,  TVaterhouse  ii.  280 

Bullock  a.  Coke        '.        .  806 


Bullock  a.  Fiadgate  ii.  286,  296 

p.  Sadler       -        ii.  74 

Bulmer,  ex  parte       i.  164,  166; 

ii.  102,168,410 
Bulteel,  ex  parte  -  ii.  206 
Bumpton^  ex  parte  .  ii.  472 
Bumstead  a.  The  South  Sea 

Company        •  -    ii.  240 

Bun  r.  Guy  -  -  ii.  66 
Bunbury  a.  Blake  i.  S76;  ii.  286 

V.  Winter       -      ii.  80 

Bunn  r.  Markham  -  i.  424 
Burden  v.  Burden  -  i.  461 
Burdett  a.  The  Attorney-General 

ii.  819 

a.  Powis    -    if.  114, 116 

v:  Willett  -        .  ii,  898 

Burdon  v.  Dean  -         ii.  79 

Burford  (The  Corporation  of)  «• 

Lentball  -         ii.  460,467 

Burgess  V.  Lamb  i.  227,  286, 286 

a.  Manning        -  it.  187 

«?.  Mawbey         -  ii.  225 

a.  Rawlings      -    i.  298 

I?.  Robinson    -  -      L  408 

«?.  Wheate  i.  11,  2S7t492, 

Burke  r.  C^osbie  -  ii.  122 
Burleton  v.  Humfrey  i.  205^  403 
Bum,  es  parte        -        -  ii.  422 

V.  Bum         -        -    "•  96 

I?.  Cole        -        -      1.426 

6uraell «?.  Brown        -        ii.  20 

a.  Foley        -        L  372 

r.  Jenkins    -        ii.  27B 

Bumey  v.  Morgan  -  i.  61 
Burr  a.  King         -  ii.   .64 

Burroughs  v.  Elton       i.  62, 468 

I?.  Oakley 

ii.  go,  107,  1^9, 131 

Burrowes  v,  Locke 

1.  262,  263  ;  ii.  14 


'«. 


TABLE  OF  CASES. 


Burrows  a.  Morris  i.  422;  ii.  110 
Burslem  v.  Spencer     -     ii.  274 

, .  a.  Vaughan        -  i.  372 

Burt  a.  Clifton         -  i.  383 
a.  Gumley  -            -  ii.  280 


Burton,  ex  parte 

. a.  Bishop^ 

a.  Hume    - 
a.  Keates 
V.  Knight  « 
V.  Knowlton 
a.  Swaine    - 
V,  Todd 


ii.  394,  431 
i.  262 

.  ii.  400 
-       ii.  232 

-  ii.  238 

-  i.  384 
-  i.  417 

-  ii.  125 


ii.231 
1.504 

ii.l90 
1.345 

ii.  109 

i.d5 

1.181 


Burtonsbaw  t?.  Gilbert         i.  308 

Burwood  t>.  Felton  -      -  ii.  387 

Bury  St.  Edmund's  case    ii.  259 

Buryo.  Osbrey  -  -  i.  402 
a.  Peyton  -  i.  400,  402 
a.  Phillips  -  i.403;ii.299 

Busfield  V.  Busfield 

Bush  a.  Jevon 

Bushby  v.  Munday     - 

a.  Stockdale 

Busbell  V.  Busbell     - 

Busk  V.  Lewis 

a.  Pidtering 

Butcher«.Butcherii.225,226, 227 

a.  Cecil      -  i.  144; 

ii.  90, 100,101 

t?,  Churchill  i.517; 

ii.  177,  404 

a.  Nicholls        -      i.  365 

^__«.  a.  Ommaney      -    ii.  306 
Bute  (The  Marquis  of)  r.  Stuart 

1.365 

(Lord)  a.  Eden  ii.  104 

Butler  a.  Lord  Abingdon 

i.  156;  ii.  6 

r.Buikeley      -       i-  89 

r.  Butler         -        i.  887 


Butler  a.  Izon        '•  i.  411 

a.  Lawrenson  ii.  8 

a.Moorei.276,289;ii.l09 

V.  Rashfield         -      i.  141 

a.  Thomas        -        i.  466 

Butricke  v.  Broadhurst 

i.277;ii.ll2 
Buity  ex  parte  -  ii.  452 

Butter  V.  Heathby  -  ii.  272 
Butter  field  a.  Baillie  i.  325 

Butterwick  a.  Rob  i.  41 ;  ii.  104 
Butterworth  t?.  Robinson  ii.  148 
Button  a.  Piatt  ii.  147, 149 

Butts  a.  Trower  -  i.  372 
Buxton,  exparte    -        -  ii.  385 

V.  Hutchinson  -     ii.  277 

V,  Lister      -        ii.  4,  39 

«?.  Monkhouse    -      i.  72 

Byam  v.  Booth  -  ii.  267*  279 
Bydet?.  Byde  -  -  i.32l 
Byne  a.  Browne    -        -      i.  81 

«7.  Vivian         i.513;ii.  102 

Byrn  v.  Godfrey  i.  275,  496 
Byron  a.  Cresswell  i.  29, 30 
.'  (Lord)  9.  Johnson     ii.  147 

CADELLa.  Mace    ii.  339,  891 

V.  Smith        -      i>  98 

Cadman  v.  Horner  ii.  4,  lOtf 

Cadogan  (Lord)  a.  Lord 
Montford       -      i.  486;ii.230 

. a.  Wright 

i.  269, 273 
Caffrey  v.  Darby  i.  158,  482 
Cage  V.  Russel  -         i-  398 

Cahill  a.  McNeill  -  ii.  360 
Caine  a.  Fountaiue  -  i-  295 
Calcraft  a.  Wadman  i.  200 

t?.  Roebuck  ii.  132, 238 

Caldwall  V.  Baylis      -        i.  285 


TABLE  OF  CASES. 


xzxui 


Caley  a.  Wuldo 
Calland  a.  Rose 
Galley  v.  Short 
Callow  a.  Allen 


ii.  318 

ii.    22 

ii.  417 

-    i.325 


Calniady  v.  Calmady  i.  244, 250 
Calonne  a.  De  Carriere 

i.  126, 131, 133 


Caltborpe  v,  Grough 
«».........»  ex  parte 

Calvert  a.  Tuoncr 
"      a.  Blaydes 
Cambridge  v,  Piatt 
.,..._.•    v.  Rous 


-      i.411 

ii.468 

-       i.   82 

.     i,  127 

ii.325 

i.  364,  371 


Camden  (Lord)  a.  Garrick  i.  288 

.  V.  Harrison     -     ii*  422 

Camelford  (Lord) a.  Smith  ii.  224 

Cameron  a.  Knight        -    i.  393 

Campbell,  ejrpar^e  ii.  82,333^338 

. —  V.  Joy 

i.  164,  168;  ii.  169,391,392 

V.  Leach     ii.  227,  228 

t^.MulIett      -    iL431 

r.  Prescott  i.  366 

V.  Sandys    -      ii.  232 

a.  Smith      i.  345,  415 

c.  Twemlow        ii.  239 

V.  Walker     -      i.  474 

, a.  Witts        -        i.  72 

Cfunpion  v*  Cotton 

1.288;  li.  82,  139,334 
Candler  9.  Fuller  .  -  ii.251 
Canham  v.  Jones  -  -  ii.  71 
Can  nan  v*  Bryce    i.  165;  ii.  169 

r.  Meaburn      -      i.  178 

Cannel  9.  Buckle        «        ii.  51 
Cant,  ex  parte         -  i.  76 

Canterbury,  (The  Archbishop 

of)a.Paice      -     ii.  302, 324 

(The  Archbishop 

of)  d.  Thomas         -        i.449 

e 


Capel  r.  Girdler    « 
Card  r.  Jaffray 
Cardwell  a.  Holme 
Cardy  a.  Lloyd 
Careless  v.  Careless 
a.  Rach  field 


i.811 

U.206 
L92 
i.ldO 
i.345 
i.452 
i.215 


Carew  a.  Hunt 

V.  Johnstone    ii.  183,  217 

Carey  v.  Askew  i.  449,  457 

Carlen  r.  Drury         -        ii.  156 
Carleton  r.  Brightwell        ii.  258 

r.The  Earl  ofDorsetii.  82 

Carlisle  a.  Goddard 

i.56,441;  ii.42,220 

(The  Earl  of)  a.  Palmer 

ii.21S 

(The  Corporation  of)  r. 

Wilson         .        .  1.162 

Carlton  a.  Lowther  -  i*  186 
Caruan  t?.  Bowles  -  ii.  148 
Carpenter  v.  Herribt        -    ii.  44 

a.  Spettigue       ii.'238 

a.  Tebbs 

{.63,432,438,434,436 

Carroll  a.  Savage 

i.  295,  472;  ii.  7, 139 
Carrington  (Lord)  v.  Payne  i.  262 

1?.  Holly        .      i.78 

Carr,  ex  parte         ii.  57, 60,  402 

; V.  Taylor        ii.  78,  86, 335 

-     ii.  38 

i.372 

i.321 

i.419 

i.3a3 

ii.346 

i.  886 

.    ii.263 

*    L460 


a.  Hoi  I  is 

V.  Lord  Erroll 

V.  Eastabrooke 


Cart  V.  Rees 
Carte  v.  Carte 
Carter,  ex  parte 

'V,  Beciiardiston 

V*  Claycoles 

o.Hall    - 


a.  Howes    -   ii.  265, 966 


x:tziv 


TABLE  OF  CASES. 


Carter «.  White  -        i.338 

Cferteret  a.  Toilet  -  -  ii.  188 
dxrthew  r.  Edwacds.  •  ii.  276 
Cartier  r.  Howgrave  -  ii.  115 
Cartwright  v,  Cartivright  ii.477 

•-■  ,      a.  Hebbletliwaite 

ii.  1 16 
, , ..    ...  --,^.^  a.  Rand 

■  >    ■    ■     V.  Vawdry  • 


CJarwarden  a.  Parry 
Carwick  a.  Taitt 

; V.  YouDg 

Cary  v.  Abbot 
a.  Greatrex 


ii.  75 
1.414 
-      ii.  44 
i.  84 

-  i.  89 

-  ii.  304 
i.  279,  ^1 

ii.77,a34 
ii,  33 


Caryl  a.  Wheeler 
Cafianiajor  V.  Strode 
Casberd  v.  The  Attoriiey-Geiie- 
ral        .        -  ii.  205,  £09,  383 
Casborne  v.  Scarfe       i.  304,  313 
Case  fl.  Grievea        -  ii.  309 

1?.  Roberts  -        i.  162 

€ass  v.  Ruddle         -  ii.  126 

Cassilis  (The  Earl  of)  a.  Ken- 
nedy    -         -         -         ii.  191 
Castle  a.  Wright    -        -     i.  42 
Castledon  v.  Turner    -       i.  34€ 
Castlemain  (Lord)  a.  Lethicullier 

i.242 
OWer  V.  Startute 
Cator  V.  Chnrlton 

o.  Jackson     - 

a.  Sparks 


ii.249 
•     ii.  212 

-  i.223 
i.327 

-  i.  478 


Caulfield  a,  Conroy 
Cavan  (Lady)  v.Pulteney 

i.  275,  278;  ii.  110 
Cave  V.  Cave  -  -  i.  352 
— ;-  t;.  Holford  i.  297,  303 

Cavi^or(Lord)a.  fiarnewelt  i.384 
Cawkwell,  ex  parte  ii.  331,  359 
Cawtbornei  ex  parte  it  350,  452 


Cawthonie  a.  Baldwin        ij.  d6l 
Gecil  t;.  Butcher 

i.  144;  ii.  90, 100,  101 
Chadwick  v.  Doleman     -    i.  367 

a.  Kirkham         i.  213 

Chalie  a.  Gartsbore 

i.  283,  284,  285,  327 

a.  Nichols       -        ii.  241 

Chalmer  v.  Bradley     i.  473, 475 

a.  Lord  Douglas   i.  371 

Chalmers  r.  Storil 

i.  277,279,366;  ii,112 
Chamberlain  v.  Agar  i.  274, 495 
Chamberlaine,  ex  parte,  in  re 

Goldie  .        .         ii.371 
r.  Chamberlaine 

i.  274,  495 

a.  Cox      «     ii.  126 

V,  Dummer    i.  236 

Chamberlayne  a,  Phillips 

i.  338,347 

£/.  Scott   -    i.330 

Chambers  t7.Brailsford     -  i.336 

f^.Goldwin 

i.64,  161, 197,  457;  ii.  181, 188 

«?.  Minchin  i.  450 

a.  Richards    -      ii.  86 


Chamley  v.  Lord  Dunsaney  11.  76 
Champ  V,  Mood  -  -  i.  67 
Champernown  i\  Scott  •  i.  31 
Champion  a,  Newland     «      i.62 

t\  Scott        -    ii.  420 

V.  Wenham        ii.  250 

Champneys  a.  Gorton  ii.  103 
Chancellor  r.  Poole  -  i.210 
Chancey's  case  -  i.  319,  321 
Chandler,  ex  parte  -  ii.  873 
Chandless  v.  Price  -  i.  340 
Chandos  (The  Duke  of)  a. 

Brydges        -        .         1.297 


;^ 


TABLE  OF  CASKS. 


Chaiidos  (The  Duke  of)  a. 

Goodtitle  -         -        i.  % 

>  -■  '      a.  Lyon        -  ii.  116 

Chaplin  v.  Cooper  .  -  ii.  179 
Chapman  v.  Barlow  «     -  ii.  274 

-  ..  ,.■>  r.  Brown  ii.  806,309 
■■    ■  ■  a.  Brrington        i.406 

-~ a.  FiNr(h        -     i.  341 

■■  a.  Howse    •      ii.  310 

'  V,  Smith         -     ii.  286 

V.  Tanner    -       ii.  194 

Chapman's  case  •  i.414 
Chappell  a.  Hawkhis  *  i.  402 
Charitable  Corporalimi.p.  Sutton 

i.  145 
Charles  a.  Evans  -  i.930 
Chariton  a.  Cator  -  ii.  212 
Charnan  v.  Charman  i.SOd 

Chase  v.  Box     -        -        ii.  419 

V.  Westmoi^        -     i.  172 

Chatfield  p.  Fryer  ii.  261,  261 
Chatteris  r.  Young  «  i.  926 
Chauncy  v.  Graydon  i.  204, 403 
Cliai^e  V.  Farrant        -        i.  317 

' a.  Richards  -     i.  452 

Cbaworth  v.  Beech  -  i.  317 
Chaytor  a.  Gabbtc  -     i.  34 

Chedworth  ^Lord)  v.  Edwards 

i.  14©,  155 
Cheke's  ease        «  -    i.  92 

Cheminant  t>.  De  bi  Cour  !.  100 
Cbertsey  Market,  in  re  ii.  299, 300 
Chesslyn  v.  Smith  -  ii.  87 
Chesterfield  (The  Earl  of)  v. 

JaBsen  -  i.  17, 152;  iu42 
Clietham  v.  Lord  Audley  i.  461 
Cbetwynd  v.  Fleetwxwd      i.  289 

a.  Ssitf on         -    ii.  80 

Cheyney  ^^ord)  hn  case  K  344 
Cluehesler  a.  Bishop  ii.  257 

C2 


Chichester  a.  Due        i.  843,  8^14 

V.  Sheldon         ii,  270 

Chicot  V,  Lequesne 

ii.  239,  243, 246 
Child  V.  Lord  Abingdon     ii.  126 

a.  Colwell 

i.  44, 194;  ii.  250,  253 

a,  Irnbam   -        ii.  18,  89 

Cbilds  a.  Waller        -        ii.311 
Ching  T7.  Ching        »  ii.  239 

Chippenham  (Tile  Corporation 

of)  a.  Dumraer        *      ii.  325 
Cbiswell  cr.  Gray  i.  69;  ii.96 

V.  Blackwell     -    i.  272 

Chitty  a.  Williams     .      .  ii.  84 
Cholmondeley  (The  MArquis)  v. 

Lord  Clinton  i.  38, 39, 347, 358, 

476;  ii.81,108,  118,119,136, 

I      137,  138,  185, 195. 

Chorlton  v.  Taylor         -       i.  365 

Christie  v,  Craig         •        i.  125 

V.  Hussey        i.  175, 176 

a.  Naylor        •        i.  124 

Christ's  Hospital  a.  The  Attor- 

ney-Gene*al         «  ii.  325 

Chnmley,  ex  parte        -     ii.  468 
Church  a.  Bishop    «  ii.  165 

r.  Brown  -    i.  211 

V.  Cudmore  -        ii.462 

a.  Lann      -         -    i.  36 

V.  Mundy        '-       i.  254 

Churchill  a.  Butcher 

i.  517 ;  K.  177, 404 

a.  Lord  Orford         »' 

i.  337,  342,  366;  ii.  138 
City  of  London  v,  NasA  i.  206 
Clagett  a.  George  -    i.  178 

ClAnricard  (The  Earl  of  )t>.:l>eii;' 
;toii        .        «        «-       ii.  2S6 
Glapham  v.  Higomif     -     ii.  244 


XZXTl 


TABLB  OF  cases: 


Ciapbain  a.  Wilsou      -       ii.  125 
Clare  a.  Crosley    -     i.  414,  415 
Clarendon,  (Tbe  Earl  of)  a.  The 
Attorney'General 

ii.  297,  301, 327 
Clark  a.  Dawson  i.  364,  453 

a.  Fullagar         -        i.  24 

V,  Guise        -        -  i.  366 

^^    a.  Hoil    -        -        1.301 

CI.  Hollway        .         i.300 

a.  Montgomery         ii.  494 

«?.  Sewell  1.320, 385 


Clarke,  ex  parte 

a.  Angerstein 

~ — a.  Bustard 

1?,  Berkeley     - 

— ' —  a.  Botham 

V,  Brooke 

■  V.  Byne 
■  a.  Dew 

V,  Dunn   - 

1?.  Elliott 

• a.  Gibson 

•——«?.  Grant 


ii.  473 

ii.  178 

.      ii.  185 

i.402 

.     i.  116 

.  ii.  21 

1.220 

-    i.98 

1.80 

ii.  129 

ii.  23,  130 


ii.  4,  40 

-  r.  Lord  Abingdon  ii.  215 

-  a.  Norton        -        ii.  274 

-  V,  Parker 

1.395,401,402,495 
- 1?.  Periam  -        ii.  94 

-  V,  Perrier         -        i.  145 
-17.  Setoni.69;  ii.  121,  214 

-  a.  Sinitb 
■^  a.  Stokes    - 

-  V,  Thorpe 

-  a,  Westley  - 

-  V.  Wilson 

-  a.  Wride     - 


ii.  12 

-  i.482 
i.238 

-  1.450 
ii.  128 

-  1.386 
Clarkson  v,  Hanway  •  ii.42, 103 
'■■  .  a.  Morris  -  i.  485 
n.W\\A        -       ii.2U 


1.2S8 

ii.217 

-  i.358 

.    ii.419 

-  ii.  203 

i.  293,  382 

.   ii.263 

1      ii.259 


Claverii^g  v.  Clavcring 
Claxtoo  a.  Adums 

a.  Smith     - 

Clay  a,  Newmarch 

- V.  Sharpe 

V.  Willis     . 

Claycoles  a.  Carter 
Clayton's  25th  case 
case  (in  Devaynes  v. 

Noble)        -    ii.  430,  487^  4;% 
Clayton  a.  Fife        -        -     ii.6 

a.  Goodtitle     -      i.  368 

Clayworth  a.  Cook    i.  508;  ii.  43 
Cleasby  a.  Morris       -         i.  196 
Cleaver  a.  The  Attorney- 
General        -  -        i.  117 

ci.Powell  1.263,322^828 

Clement  a.  Whitfield  -  i.  380 
Clementi  v.  Walker  -  ii.  140 
Clennel  I?.  Lewthwaite  i.  343,454 


Clent  a.  Nichols 
Clermont  «?•  Tasburgh 

Clerk  V,  Baker    - 

< 

V.  Clerk 

a.  Jervoise 
a.  Young    - 


i,171 

ii.  4 

-  ii.  131 

ii.  493 

i.  373 

-  ii.  4 


Gierke  a.  Counden      i.  331,  414 
a.  The  Dean  &  Chap- 
ter of  Bristol        -  ii.  258 
Cleveland  (The  Duchess  of) 

V,  Dashwood         -  i.l92 

Clifden  (Lord)  a.  Hope      i.  829; 

ii.  81, 115, 138 
Clifford  V.  Brooke    ii.  57, 58,  IGO 

V,  Francis      -        ii.  802 

(Lord)  his  case      i.  141 

Clifton  V.  Bnrt    -         -      i.  383 

V.  Orchard     '  -       ii.  287 

Clinan  v.  Cooke  i.  186, 478; 

iL3,4,40 


TABLE  OF  CASES. 


xxxyn 


Clinton. 9.  Hooper  i.  888»S89,462 

;  (Lady)  r.  Lord  Robert 

Seymour    -  '        -       '  iL  116' 

(Lord)  a.  The  Marquis 

Cbolmoudeley  i.  38, 39, 347, 
858,476;  ii.  81,  108,  118,  119, 
186,  137,  185,  195 

: a.PaIk    -        -    ii.211 

Clitheroe  a.  Blunt  - '  i.  151 
Clitberow  a.  Allansou  i.  332 
Cloberry  a.  Ker  -  ii.  28 
Cloyne  (The  Bishop  of)  v. 

Young        -  -        i.  453 

Clowes  a.  Crowder  i.  326 

rHi f?.  Higginsou    -'    i.  106; 

ii.  4, 8,  30,  40,  40, 106 
Coates  V.  Pearson  «  -  i.  100 
Cobb  V.  Selby         -  ii.  273 

Cobbam  (Lord)  a.  Wood- 

notb  -  -     ii.  284 

Cochrane  a.  The  Attorney- 
General        -  -        i.  147 


—    V,  Grabaoi 

Cock  a.  Hill 

a.  Matcbwick 

t?.  Rayie 

V,  Richards 


i.283 
i.  311,358 
.  i.  350 
-  i.  126, 1*28 
-  ii.  94 
Cockayne,  ex  parte  -  ii.  484 
Cockburn  a.  Daubeny  ii.  222,223 

17.  Thoinpson  •     ii.l78 

Cockbume  a.  Mitchell       i.  165; 

ii.  169 
Cockell  a.  Rich    i.  261, 267;  268 
Cocker  a.  Fiudyer  ii.  20, 126, 130 
Cockerell  a.  The  Attorney- 
General        -  -      i.  429 

V.  Barber      -     i.  350 

' a.  Harrison  i.  123,228 

Cocks  V.  Darson    -    ii.  462,  502 
Codogan  v.  Kennett  ii.  222 


Codrington  a.  England      ii.  182 

c.  Lord  Foley  ii.  116 

V.  Parker         ii.  192 

Coe  a.  Rich         -  i.  175, 188 

Coffin  V.  Cooper  -  ii.  23 
Coggins  a.  Russel  -  -  i.  223 
Coghill  a.  Holmes        -   .  i.328; 

ii.  227,234,401 


i.  128 

ii.  275 

i.  305 

i.  37 

-  i.335 


Coglar  t?.  Coglar 
Cokburne  v.  Hughes 
Coke  V.  Bullock 
Coker  a.  Farewell 
Colbeck  a.  Jones    - 
Colchester  (The  Corporation 

of)  V.  Lowten  i.509;  ii.  92,297 
Colclough  V.  Bolger  -  iL  128 
Cole  V.  Bennett    -  -     i.  36 

a.  Bum  -        -        -  i..426 

a.  Kerrison         -       ii.  102 

V.  Wade  i.  337;  ii.  318 

Coleby  v.  Smith         •        ii.  491 
Colegrave  v.  Manby       -    i.  304 


Coleman  r.  Barker 

V.  Winch  - 

9.  Coleman 

r.  Sarrell     - 

a.  Cruwys 


.  ii.  266 
-  u.  217 

-  i.  316 
ii.  55, 90 

i.  373, 414 


Coles  f7.  Trecothick 

i.  179,195,259,460;  ii.  14,61 
Colhoun  a.  Francklyn  -  i.  93 
Collens  a.  Lowndes  -  i.  63,66 
Collett  V,  Hooper  « 
V.  Lawrence 


-  V.  Munden 

-  a.  Shore    • 


Collier  a,  Sporgeon    - 
Colliage  a.  Naylor 
Collins  V.  Blantern     - 

a.  Bliss    - 

>>■    a.  Crawshay 

ii,  72, 153,  158, 167, 245 


-  i.  214 
i.  334,335 

ii.  212 
«  ii.  55 

ii.  180 
.  i.  224 

ii.  102 

-  ii.  33 


TABLE  OF  CAS£S. 


Collins  a.  Croucher 

.  V.  Griffiths  - 

a.  Robsoo 

I  a.  Strange 

■  a.  Warwick 

Cdllin^on's  case 
Collis  I?.  Blackburne 
Col  Iyer  v.  Howes    • 

a,  Payne 

Col  man  r.  Croker    - 

a,  Marshall 

"  a.  Morris    - 

a,  Nowers 


-  It.  271 
-  ii-  178 

ii.  8 

i.  105 

.     ii.  278 

i.  127, 131 

-  i.  4<d8 
ii.  274 

-  ii.  81 
.  ii.  75 

ii.  155 

ii.  66,  157 

.       ii.  453 

.  i.  145 

i.  99 

r.  93 

.    i.  17 

i.  352 


Cologan  a.  Smith     - 
Colqiihoun  a.  Frankly n 
Colston  V.  Grardner 
Colt  V.  Wollaston    • 
Cdvile  a.  Stapleton 
Colwell  V.  Child     -       i.  44, 194; 

ii.  250,  258 
Combes  v.  Tbrockmoi'ton  i.  475 
Comerford  a.  LucAs  i.  203,  205 
Coming,  ex  parte  «  ii.  206 
Commerell  r.  Poynton  i.  29,30 
Corapton  a.  Lord  Oi^enden  i.  15 ; 

ii.  200, 460, 464, 470 


a.  Paul 
a.  Yates    • 


Comyns  a,  Robinson     - 
Coningsby  (Lord)  a.  Price 
Conisby  a.  Hen 
Conuop  a.  Davies 
Conolly  a.  Baxter   - 
V,  Parsons 


.373 
.251 
.392 
.139 
.191 
.225 

i.44,65 
ii.ll 

-  i.  478 

-  ii.  180 

-  i.  120 


Conroy  r.  CauKeld  - 
Conset  a.  Toonis    • 
Const  f7.  Ebers 
Constantine  r.  Constantino 

i.  834, 335 
Conway  a.  StApl^t^if    -         i.  67 


Conyen  a.  Wake  1. 12,239;  ii.  137 
Conynghame  a.  Rose 

i.  265,297,312,370;  iL18 
Cood  V.  PoilanI  -        ii.  124 

Cook  a.  Brunker    •        -  i.  312 

«j.  Clay  worth    i,  508  y  ii.  43 

a.  Coppring        -      ii.  195 

V.  Dackenfield      -    ii.  226 


-  i.  336 
.i.281 

-  ii.257 
.    i.262 

ii.  500 

i.  186,478; 

ii.  3,  4,  40 

-  ii.  34 
i.39 

«i.S6d 

.        L57 

-ii.420 

.     -  i.  102 

if.  63 

i.  317,323 

ii.  205,  207 

ii.23 

-       ii.  179 

-    i.326 

o.  Featberstone         »•  49  ( 

ii.  238,  242,243,246/249 

a.  Franks    i.463;  ii.494 

a,  OXallagban  i.  401j  ii.  63 

a.  Reuvoize      -      ii.  213 

Oi  Hast        -        -  ii.367 

».  Wyatt  i.  523;  ii.  840^  40» 

Coopers'  Company  a.  The  Altor* 

ney-General        -    ii.  294, 30 1 

Coote  V.  Boyd        -     i.  324, 325 

Cootba.  Hide    -        •       if.  250 

i;.  Jackson       it.  7, 17/ 24? 

Cope  t.  Cope        •        -«    L  680 


a.  East 

a.  Foster 

a.  O'Conner 

a.  Ogle 
Cooke  a.  Barton 
a.  Clinan' 

a,  Miliigan 

p.  Rhodes 

■    '    a.  Roberts     - 

IT.  Setred  - 

a,  Simpson   - 

t?.  Wilaion 

Cookes  V.  Mascall 
Cookson  a.  Ellison' 
Coombe,  ex  parte 
Cooper  a.  Coffin 
«— —  a.  Chaplin 
—  r.  Day 


TABLE  OP  cases: 


<■  't 


■I  » •  ">■ 


Cd|i^  (lAdy  Mavy)  bev  case  ii.  484 
Copeland  a.  Lowson  «  i.  435 
CofieDian  v.  Gallant  i.  167 ;  ii.  389 
€Qpis  V.  Middleton  ii.  85, 103, 339 
Coppin  V.  Coppin  -  i.  188 
Copplestoner.  FoxweUii.  13, 182 
C#ppriiig  V.  Cook  -  ii.  195 
Corbet  v.  Corbet  i.  87;  ii.  83,  84 
V.  Davenaot  •  i.251 
a.  Powis  -  -  i.  886 
— «——  V.  Segrare  i.20O;  ii.  15 
Corbyn  v.  French  ii.  306, 309, 310 
Cordell  a.  Elliott  -  ii.  78,335 
Corder  v.  Morgan  -  -  ii.203 
Cordley  a.  Beckett  i.  502;  ii.  197 
Coudwell  «7.  Mackrill  -  i.  482 
Connick  a.  Bryan  -  -  ii.  192 
Cornell  v.  Haws  -  ii.  269 
Corner  v.  Hake  -  -  i.  36 
Corn&rth  a.  Booth  i.  336, 341,371 
Cornish  v.  Gest  -»  .1. 249 
Cornwall  p»  Wilsen  -  i.  145 
Corp  a.  Dre%v     -         •  ii.  5 

«.  Stiirgi»        -        -  ii.  87 

Corrie  a.  Onslow  •  i.2I0 
Corson  v.  Stirling  -  -  i.  116 
Cory  17.  Gertcken  -  i.  114,  502 
Gostigan  f\  Hastier  i.  50;  ii.  10 
Cotbay  1?.  Sydenham  -  i.268 
Cdtten?.Layer  i.  268,270,271, 31 1 
Cotterell  9.  Parchase  ii.  1^ 

Coitle  a.  Withy        ,  ii.2l 

Cotton  a*  Campion      «>     i.  288; 

ii.  82, 139, 334 
a.  Garth 


»    t  m 


i.  16, 232, 238,  464, 484,  494 
C^uch  V.  Scratton  •  i.  284 
Godson  r.  Graham  -  i.  97 
Qoultbard  ir.  Halstead  -  i.  96 
Gottoden  t^.  Clerke       i.  381,  4T4 


Cdiiphnd  V,  Braddock  i.80 

C«4irt  a.  Oliver'  i.  187,480, 499; 

ii.118 
Co«rthope  v.  Mapplesden  i.230 
Courtown  (Lord)  a.  Underwood 

i.219;  ii.81 
Cousins  r.  Thompson  i.  510 

Cottssmaker  a.  Kidney       i.  277; 

ii.  75,332 
Coutts  a.  Bail  i.506, 507;  ii.  77 
Coventry,  (the  ])fayor  of)  a.  The 

Attorney-General  *  ii.301 
Coventry  Charity,  the  case  of, 

ii.  297>  301 
(The  Countess  Dowager 

of)v.  The  Earlof  Coventry  i.288 
Coventry    &    Litchfield,    (Tbe 

Bishop  of)  a.  Small  wood  ii.  263 
Cowell  V.  Simpson  i.29,  31,  172 
Cowley  a.  Milnes  i.  160,  493 
Co w  per  (Earl)  v.  Baker      i.  227 

V.  Cowper         -        i.  1 1 

; a.  Stiles        •     ii.  26, 88 

a.  Styles        -        iT.228 

Cowtan  t?.  Willianls        -    i.220 
Cox  V.  AHingham        -      i.   80 

f?.  Basset         -        -  i.  260 

V.  Bateman  -        -      i.  468 

».  Brown  -        -  i.  201 

V,  Chamberlaine         ii.  126 

a.  Goddard     •        •  ii.  419 

a.  Grrigby      -        •    i.  267 

a.  Hale       .        -         i.390 

(Lady)  her  case   i.520;  ii.  92 

a.  Lee  i.  283, 284,  287 

V,  Newman         -  i.  106 

a.  Porter        -         -    i.   85 

t?.  Queenlock      -        f.  453 

a.  Sheldon      -        -   1. 18& 

Cox e  r.  Basset    -        -      ii.  317 


TABIiB  Op  CASES. 


Coysgarne  9.  Jones  -^  i.  92 
Crackelt  v.  Bethune  i.  432,  434 
Cracraft  a.  Da  vies  -  i.  149 
Craddock  a.  Holmes  *  i.  338 
Crais:  a.  Christie        -         i.  125 

a.  Kinloch     -        -   i.  171 

Craigdallie  v.  Aikiuaii  if.  312 
Crane  v.  Drake  -  -  i.  440 
Cranley.(Lord)  v.  Hale  i.  331 
Crenmer,  in  the  matter  of 

ii.  465,  476,  480,  483 
Cranstown  (Lord)  v.  Johnstone 

ii.  190 
Cranvel  v.  Saunders  i.  306 

Crathorne  v,  Taylor      -     ii.  259 
Crauford  a.  Palmer        -     i.  407 
Craufurd  v.  The  Attorney- 
General  .      -        -  i.  163,  443 
Crawford  «?.  Hamilton         ii.  163 

«?.  Trotter        -     i.379 

Crawshay  v.  Collins 

ii.72,  153,158,  167,245 

V.  Eades  -     ii.  398 

V.  Mauleii.  156, 163, 167 

,  Crawter  a.  Speer  i.  239, 240, 243 
Cray  v.  Rooke  i.  520;  ii.  92 

t?,  Willis        -        .    i.417 

Craythorne  v.  Swinburne 

ii.  176,  179 
Creagh  v.  Wilson  -  i.  400 
Creasy  a.  Haycrafl  «  ii.  59 
Creed  a.  Gubbins  li.  180, 382 
Cresswell  v.  Byron  i.  29,30 

a.  Watts      -        i.  502 

Creuz^  V.  The  Bishop  of  London 

i.  151 

f.  Hunter  -i.61,  63 

Crew,  ex  parte  ii.  356, 446,  447 
Crickett  V.  Dolby  i.  456,  458 
— -— —  a,  Maybew    ii .  1 75, 1 77 


Cridland,  ex  parte  ii.  401, 446 
Cripps  t^.  Wolcot  •  i.  S5S 
Crisp  a.  Swinnock  -    i.  460 

Crockford  v.  Alexander     i.  227 ; 

ii.  204 
Croft  a .  Fol  k  i  ngham  i.  2 1 1 

V.  Lindsey         -         i.  444 

t?.  Pawlet    -  -    i.  291 

a.  Pollock      -  i.  494 

V.  Powell     -  -  ii.  204 

f?.  Slee     -      i.  359;  ii.  200 


Crofton  V.  Ormsby 
Croke  a.  Hawkins 
Croker  a.  Colman 
a.  Legge 


ii.  95,  107 

i.  112 

.    -  ii.    75 

ii.  106 


Crommelin  v»  Crommelin  i..403 
Crompe  r.  Barrow  *  if»223 
Crompton  a.  De  Manneville 

ii.  64,  85 
Crompton  «?.  Sale  -  i.  284 
Crone  v.  (VDell 

i.  33S,  340,  348,^  S5& 
Crooke  v.  De  Yandes 

1.841,363,409,453 
Crosbie  a.  Burke        -       ii.  122 

V.  M'Doual    -         ii.  66 

r.  M'Douall        -   i.306 

Crosley  v.  Clare  »  i.  414,415 
Cross  a.  Bramhall        -        i.  84 

L a.  Bickham    -    -  i.  67, 69 

a.  The  Attorney-General 

ii;326 


Crossan  a.  De  Salis 
Crossley  v.  Parker 
Croucher  v.  Collins 
a.  Lingood 


-  i.  227 
i.  53 ;  ii.  13 

-  ii.27l 
•     ii.  239 


Crbwcher  a.  Woodlands   -  ii.  86 
Crowder  v,  Clowes        -     i.  326 

1?.  Tinkler    -         L  J 17 

Crowe  a.  Barnes      i.  3 1 4 ;  ii.  211 


tABLE  OP  CASES. 


xli 


Crowe  9.Ballardi.l47>499;ii.ll8 
Crowley  a^  Harlow  -  ii.  841 
Crump  a.  Martin      -  i.  166 

Crund well,  ex  parie^  in  re  Slater 

ii.  876 
Crasoe  v.  Bagby  «  i.  203 
Crutcbfield  a.  Pearce  i.  507 

Cratcbley  v,  Jemiogham 

ii.Sl,  54,  ISl 
Cruttwell  f>.  Lye  ii.  SS^  69,  427 
Cruwys  v.  Coleman  i.373,  414 
Cudmore  a.  Church  -  ii.-462 
Culpei>{ier  f?.  Aston  -  i.382 
Cumming  a.  Robinson  i.  68 

Cummins  v.  Forester  i.  275 ; 

iul09,  112 
Cunliffe  v.  Taylor  -  ii.  279 
Cunningham  a.  Kaye       -      i.  70 

'• a.  Murphy        i.  34 

Curling  v.  The  Marquis  Towns- 
end  .        -        -       i.  106 

f?.  Thornton        -    i.430 

Curr^  V.  Bowyer        -  i.  91 

Currie  a.  Baring    -        -    i.  174 

V,  Bircbam     -  -      i.  465 

1?.  Pye  i.358;  ii.810 

Curry  a.  Dorman  ii.  256, 267, 279 

a.  Jones         -^         i.  353; 

ii.  284,235, 236 
Curtis  a.  Hatcher       •        i.311 

-.a. Hogue    -  -    i.87 

V.  Hutton  ii.  309, 312 

a.  Manby        -        li.  279 

r.  Ferry  i.  144; ii.  100,423 

V.  Price       ii.  75, 122, 336 

V.  Rippon        -         i.  374 

Cust  a.  Hope  -  -  ii.  154 
Cnstance  a.  Holme  -  i.  345 
Cuikhefi^  ex  parte  i.49;  11.355 
Cuthbertson  a.  Pilkington  ii.  322 


Cutter  V,  SinuDons  *  ii.  127 
Cunson  (Lord)  a.  Perfect  ii.  115 

DA  COSTA  9.  DaPto  -  ii.  304 
Dacres  a.  The  East  India  Com* 

pany  ...  i.97, 119 
Daffome  v,  Goodman  -  ii.  117 
D'Aguilar  v,  Drinkwater 

i.  401,494 
Dalbiac  v.  Dalbiac    i.  486,  506; 

ii.  85,  410 
JivXe^exparte  .  ii.  889, 894 
Daley  v,  Desbouverie  i.  402,  494 
Dallas  a.  Davidson  .  i.  356 
Dally  V.  Wolferseon  .  ii.  458 
Dalmer  v.  Dasbwood  »  ii.  192 
Daly  V.  Osborne  -        ii.  23 

a.  Kennedey      -        i.  478 

Dalzell  a.  Duff  -         i.  270 

Damon  a.  White  -       ii.  12 

Dan,  ex  parte  -  i.  51 

Dand  a.  Hodgson  -  i.  85 
Daniel  v,  Adams        -        i.  180 

V.  Skipwith     .      ii.  202 

Daniell  v.  Daniell  -  i.  355 
Daniels,  ear  par^e    -    i.  164,165 

V.  Davison  -     ii.  62, 107 

Dann  r.  Spurrier  -  i.  208 
Dan  vers  v.  Manning  -  i.  366 
Da  Paz  a.  Da  Costa  .  ii.  304 
Darcy  a.  Dawson  -  ii.  238 
Dare  v^  Tucker  -  ii.  55, 142* 
Darley  t?.  Darley        -        i.  377 

a.  English  -  ii.  172,  175 

V.  Singleton  i.  155;  ii.  14 

Darlington  (The  Earl  of)  v.  Pul- 

teney  -  -  -  i.  278 
Darnley  (The  Earl  of)  a.  Bligb 

i.fl» 
Darson  a.  Cocks  -    ii.  462, 60* 


xliT 


TABLE  OF  CASES. 


DeriRisoD  a.  King  \.  300;  ii.  226 
DeDDjr  o.^amiltoii  -  ii.  216 
Densham  a.  Simpson  -  i.  81 
Denton  o.  Tiie   Earl  of  Clanri* 

card        -         -        -      ii.-286 

r.  Davies      i.  470;  ii.  60 

r.  Stocke       -        ii.  273 

Derby  (The  Earl  of)    v.    The 

DukeofAthol  -  ii.  188 
a.  Ling* 

ard  -  .  i.293,^4 
Dering  r.The  Earl  of  Wincbelsea 

ii.  176 
De  Salia  v.  Crossan  -  i.  227 
Deisbouverie  a.  Daley  i.  402, 494 

a.  Hervey  -  i.  289 

a.  Puaey     -    i.  421 

Descarlett  v.  Dennett  •  i.  205 
Descbampa  a.  Alley  ii.  1,  20, 51 
De  Tastet  A.  Boehm  -  i.96,97 
Carrol  &  Robarts^  es 

parte  -  -  ii.  374, 409 
Detillin  t;.  Gale  -  ii.  186 
De  Yandes  a.  Crooke 

i.  341,363,409,453 
Devaynes  t;.  Noble 

ii.  163, 164, 165,436,454 

'■ tf.  Read        -      i.  462 

Deverell  v.  Lord  Bolton  ii.  h5 
Devese  t;.  Pontet  i.  284,285,321 
Devey  a.  Prendergrast  -  ii.  171 
DeYJsme  v.  Mellish  •  i.  414 
Deyon8b]re.(The    Dake  of)  v. 

Barker.        •  .        i.  390 


a. 


TheMarquisofNormanbyii.  51 
Dew  V.  Clarke  •  i.  98 

Dewdney,  ex  parte     -        i.  65; 

ii.  330,  363, 404 
I>ewe0  a.  Daren    -        -  i.  363 


Dewey  f>.  Bayntun  «  ii«  108 
Dick  t;.  Mill igan        -     .  ii.  250 

r.  Swinton   i.  126, 131, 133 

Dickenson  v.  Greenhall  -  ii.  260 

r.  Lid  wall      -  i.  180 

..^...^.—  r.  Lockyer  i.  439, 491 

cMylne     ii.  18,253 

Dickson  a.  Hotchkis  -  ii.  39,  44 
Digby  a.  Swinfen  -  ii.  266 
Dikes,  ex  por^e  -  ii.  480 
Dillingham  a.  Morris  -  L  68 
Dillon,  in  re         -        -     i.  129 

V.  Parker     i.  277;  ii.  112 

a.  Mulvany   -  i.  438,481 

Dillyr.Doig  -  -  ii.l50 
Dilwortb  a.  Kidson  -  i.  58 
Dimsdale  a.  Hayward     -    ii.  96 

-      i.  29t> 
-    i.450 

-  i.  118 

-  ii.  235 


Dingwell  v.  Askew 
Dinwoody  a.  Hercy 
Dipper  v.  Dtfrant 
Dixall  a.  Roberts 
Dixie  a.  The  Attorney-General 

ii.  297,  300 


Dixon  ex  parte 

V,  Aistley 

.1  a.  Baines 

v^  Ewart 


.    ii.  456,457 

ii.  117 

i.390 

ii.426 


t;.  Oimius  i.  275, 377, 496 


i.  78 

-  i.  118 
i.  317,323 

-  i.61 
-      ii.400 


t;.  Parks   • 

t;.  Raymond 

a.  Wetherby 

V.  Wyatt  .- 

D'Obree,  ex  parte 
Dobson  V.  Waterman  -  i.  354 
Dod  V.  Ingledon  -  ii.  264, 276 
Dodd  a.  Aylet  -  -  ii.  303 
Doddington  v.  Hallett  ii.427 
Dodsley  v.  Kinnersley  ii.  51, 148 
Dodson  a.  Bourne  -  ii.  423 
r.  Grew    i.254,255,337 


TABLE  OF  CASES. 


xIt 


PodsoD  V.  Hay        -  '      -    i.  838 

V.  OIiFer        .        ii.  226 

Dods^ell  a.  Middleton  i.  72, 449 
Doe  V.  Allcock      -        -   i.  334 

V.  Allsop    .        -      ii.  109 

V.  Barford  -  -  i.  299 
t?.  Bartle  .  -1.258 
v.  BeFan  i.623;  ii.403 


V.  Brabant 

v.  Browne    - 

V.  Chichester 

V.  Gillard 
V.  Hurrell    • 
V.  Jesson 
V.  Lancashire 
V.  Langlands 
t;.  Masters    - 
V,  Micklem 
•  V.  Pearce 
V,  Perkins  - 
V.  Pott    - 
r.  Root 
V,  Roatledge 
V.  Sandbam 
V.  Smith 

V.  Staple    - 

V,  Weller  • 

Doig  a.  Dilly 
Doker  v.  Goff    - 
Dolby  a.  Crickett 
Doleman,  ex  parte    - 
tf.  Chadwick 


-1.411 

-  ii.  61 
1.343,344 

-  i.  352 

-  1.365 
.  1.841 

-  1.299 
-i.365 

1.200,205 

-  1.338 

-  i.837 
i.  477 

i.  303;  ii.  142 

-  1.365 
11.14,99,104 

1.219 

-  1.414 
1.269,271 

ii.  228 

-  Ii.l50 
1.260 

1.456,458 

1.145 

1.357 

11.367 

li.  107 

ii.340 

.  1.409 


D'Oliviera,  ex  parte     - 
Dolphin  a.  Eyre    - 
Dommett  v.  Bedford    - 
Don  V.  Penny 
Donald  a.  The  East  India  Com- 
pany       ...  i.21,61 

-a.  Foster      -      -ii.  159 

Doner.  Allen      -        -        1.81 
Jk)or  V.  Geary         -        -  1. 864 


Doranr.Ross    -        -ii. 81,188 

r.  Simpson      -    i.  62, 463 

Dorchester  (Lord) r.  Lord  Effing- 
ham       -        -        -       1.279 

Dorman  v.  Curry  11.256,257,279 

V.  Sears        -         li.  268 

Dormer's  case  -  -  ii.  468 
Dormer  a.  Beauclerc 

1.330,408,409 

a.  Sheldon      -        1.391 

Dornford  v.  Dornford  -  1. 433 
Dorrien  a.  Novaes  -  i.  101 
Dorril  a.  Routledge     1. 340, 409; 

11.206,229 
Dors  a.  Mitchell  -  -  i.  227 
Dorset  (The  Earl  of)  a.  Carleton 

11.82 
(The  Duke  of)  a.  Wood- 
cock -  -  -  ii.  114 
Doughty  a.  Sims  -  1. 234 
Douglas  (Lord)  v.  Chalmer  1. 371 
— «.  Hammond    ii.  72, 158 

a.  Israel        -  11.  56, 155 

—  a.  Munroe         -    i.429 

a.  Paxton      -      1.  88, 91 

- — — —  a.  Rutherford  1. 452 

Doulben  a.  Hughes  1. 294,  391 
Dowlingt>.  Mill        -  1.215 

Downer  a.  Short  -  -  1. 112 
Downes,  ex  parte  -  11. 210,384 
, — V,  Grazebrook 

1. 473,  474,  479 

a.  James        -        1.  122 

a.  Wood  i.  28,442511. 118 

Downing  (Lady)  a.  the  Attorney- 
General         -        -         ii.319 

— '■ r.  Townsend  1. 260 

Downshire  (The  Marquis  of)  f. 

LadySandys  -  1.236 

Dowsing  a*  Anstey  -  1. 261 
Doyle  v.  Blake      -        -.1.450 


xWi 


TABLE  OF  CA6BS. 


Drake  a,  <?rane 
.-  ...  <?.  Hopkins 


i.440 

ii.  187 
11.83 


Praper's«ase 

Drapers'  Company  r.  Davis 

1.56,67 
Drew  t7.  Hanson  -  ii.  27,28 
— ^  C.Power       1.64, 161,209; 

u.  15,181 
Dri»we  "V,  Corp  -  -  ii.  5 
Dring  a.  Holnies  -  i.4S8 
Drinkweter  sa.  D'Aguilar 

L40I,4d4 

v.FalcoBer        i.  328 

Driver  c.  Frank  -         i.  357 

Druee^?.  Dennison 

1.^60,281,320,336,343 
Drummond  &.  Drummond  i.  428 
^ — - — »^  fl.  ]VrLeod 

i.  439,440,  441 

Drtiry  a.  The  Earl  of  Bucking* 

bamshirc  i.502;  ii.83,84 

,1  a.  Carleti         -        li.  156 

r.  Finch         -        -  ii.  502 

IK  Molins  -         •       i.  233 

«^ a.  Sands  -  ii.  261 

Dubary  a.  Bacon  i.  4S;  ii.  248, 253 
Ducane,  eir  ;)ar/e  »  ii.  181,38^ 
Duck  a.  Widdowson  -  i.437 
Ducken6eld  a.  Cook  ii.  226 
Duckworth  v.  TrafTord  i.  72 
Dudley  (Lord)  his  case  i.  442 
a.  The  Attorney- 
General  -  -  -  1.475 
(The  Tenants'of )  a.  Flem- 
ing ...  ii.283 
Dudley  &  Ward  (Lord)  a.  St.  Paul 

1.313;  ii.l4^ 
Dudin  a.  Whittell  i.  362,  371 
Duff  0.  The  East  Indie  Company 

u.  168 
t>.  Dalzell        .        -  1,^70 


Btiffield  V.  Elwes  -      f.4^ 

Dufresiie,  ex  parte  m  ii.  34>3 
Du  Freme,  ex  parte  *  ii.3S8 
Ddke  t;.  Jarvis  -  i.393;ii.l05 
D(kl  wich  Hospital  a.  Taylor  ii.  S^ 
JhaaoRBfexpartei.  154, 167;  ii.  3^7 
Dumaresque  a.  Barker  i.  465 
Dutomer  v.  The  Corporation  of 
Chippenham         -         -ii.325 

" a.  Cbainberlaine   i.  236 

Dtampot-'s  case  -  i.  202, 21 1 
Dunbar  a.  Pistor        *        ^  i.  57 

».  Tredennick    -    i.  152 

Dundas  a,  Allen        -         i.466 

—   V.  Dutens        -        i.42 

Dungatinon  {Lord)  a.  Vane  i.  278 
Hungej  ty.  Angrove  «  i.  200 
Dunhaiu  a.  Goodrigbt  i.  341 
Dunn  a.  Clarke    -        •        i.  80 

V.  Farrell        -        -    i.  70 

Dunnag«v.Wbite  k  370, 508;ii.43 
Dunne  a.  Parsons  •  i.  278 
Dunsaney  (Lord)a.  Charaley  ii.  76 
Duplessis  a.  Knight  -  i.  235 
Dupuis  V.  Edwards      i.  509, 513 ; 

ii.96 
Durant  a.  Dipper        «        i.  118 

V.  Titley       -        -    ii^  84 

Durbison  v,  Beaumont  i.  332 
Dilre^it,  ex  parte  -  ii.  37if 
Durham  (the  Bishop  of)  a^Morice 
1.373;  ii.  143,305,306,324 
Durour  v.  Motteux  -  i.35S 
Dursley  (Lord)  v.  Fitzherdinge 

ii.408 
Dutens  a.  Dundas  -  -  i.42 
Dutton  V.  Morrison 

ii.  153,  359,  400, 435 
Duvall  V.  Terry  i.43,68; 

ii.  121,  £14 
Dwyer  a.  Anderson        -       wM 


TABLE  «0F  OASfiS. 


•xlvn 


Dwyero.  Lysaght 
Dyer  b.  Baxter 

V.  Dyer    - 

V.  Hargrave 

V.  K^arsley 

a.  Price 

a.  Savory 

Dyke  t.  Sylvester 
Dyott  0.  Andertoii 
Dyster,  ex  parte 

EADE  t).  Eade 

a.  Lingood 


-  K304 
.  1.90 

-  11.4,5 

-  i.  88 
-       11.61 

-  i.  228 

11.  25 

-  1.50 
1.148;  ji.70 

i.  874 
^      ii.  248 


paKy  a.  Ttiresher 
Eastmond  t?.  Sandys 
EastwoMl  V.  ViQcke 
Eaton    V.  Bell 
V.  Lyon 


-     11.266 

1*  1cr4|  cISSl 

1.196 
ii.  2 
ii.  462 
1.120 
.       i.  411 


£ade8   a.  Crawsfaay     -      ii.  398 

a.  Mitcliell      -      ii.  233 

£agkton   &  Coventry  v.  Kings- 
ton       -        -        -        i.  443 
Eardtey  (Lord)  a.  The  Attorney- 


Genial 
Earl  a.  Hungerford    - 
^rlea.  Sen  hoo.«e 
-— —  V.  Wilson 


ii.  278 
ii.aSf) 
i.  482 
i.  413 
i.  941 
i.336 
ii.  85 
i.  321 


Eason  a.  Elton 
East  t?.  Cook 
Eastabrook  v.  Scott 
Eastabrooke  a.  Carr    - 
East  India  Company  v.  Boddam 

li.  177,178 

■  ■■  I  I w.  Dacres  i.  97, 119 

g.  Donald  i.  21,  69 
— . . a.  Duff    •    ii.  168 

■  ■   ■         a.  Ekius  -     i.  194 

a.  Freeman    i.  178 

■  i  «.  Gordon     ii.  398 

■  II.    t V.  Hensley     i.  180 

— r.  Henchman 

i.  121, 157 

-~^ V.  Keighley  i.  157 

— a.  Kynaston  ii.l52 

■■  '    I  — a.  Law         ii.  174 

£ast  London  Waterworks  Com- 


Eavers  t;.  Skinner 
Ebers  a.  Const 
Eccard  v.  Brooke 
Ecclesiastical  Persons  (the  case 
of)  -  -  •  ii.^eS 
Eccleston  v.  Speke  i.  301 ,  302 
Eden  v.  Foster         -         ii.  299 

9.  Lord  Bute    -        ii.  101 

V.  Smyth    -        i.  260,  336 

Edge  r.  Worthingtou    -    ii.  206" 
Edmonds  v.  Savery        -    i.  121 
Edwards  v.  Edwards    -     i.  122 
Edmonson,  ex  parte    v.  343,  347 
I  Edmunds  v.  Ackland      -      i.  69 

a.  Goodtitle    -    i.'85l 

Edwards  ex  parte  -  ii,  341,375 

a.  Blodwell    -    i.  413 

^  Btownswofd 

i.  336,  338 

d.  Caitbew    -     ii.  276 

•  * 

a.  The  Doke  of  Bridg- 
water -  -        i.  241 

a.  Dupuif*  i.'509,  513 ; 

ii.96 

V.  Freeman     -    i.  421 

a.  Garstone         li.  143 

r.  Harvey    -    ii.24,54 

a.  Hoffman     -     i.  513 

V.  Johnson  -    -  i,  118 

a.  Lord  Chedworth 

i.  149, 155 

V.  M'Leay  i.l06;  ii.l05 

a.  Nagle     -         ii.258 

a.  Seagi'ave    -    i.  116 

Eeles  V.  Lambert        -        i.  446 
Eeley  a.  Rundale  -  *  i.  404 


xlviii 


TABLE  OF  CASES. 


Effioghain  (Lady)  a.  Napier 

i.295 

(Lord)  a*  Lord 

Dorchester        -         -    i.  279 

Egerton  a.  The  Duke  of 

Bridgewater  -  -  i.  37S 
EkiDs  a.  Bailey  -  i.  295, 382 
■  V,  The£ast  India  Com- 

pany        •  .  i.  194 

.^_  r.  Macklish  -    i.  180 

Elder,  ex  parte,  in  re  Williams 

ii.  337 
Elderton  a.  Lansdowu  ii.  144 
Elibank  (Lord)  r.Montolieu  ii.  78 
■  (Lord)  a.  Murray  i/79,80 
Elkius  a.  Pinbury  -  i.  330 
Ellard  v.  Lord  Llandaff  ii.  30 
Elliot  r.  Davenport   -        i.  412 

V.  Lord  Minto  i.  4^ 

Elliott  a.  Clarke  -        -  ii.  129 

V.  Cordell         ii.  78,  335 

a.M'Morris    -        i.  107 

—  a.  Teunant  -        -  i.  163 

Ellis  a.  Boys  -  ii.  277 

».  Ellis    .        .  i.  457,458 

V.  Fermor    -        -    ii.  265 

a.  Hyde    -        -       ii.  264 

a.  Knight     -        -    i.  337 

V.  Saul      -        ii.  264, 265 

r.  Smith         -        i.  11, 901 

Ellison  V.  Cookson       i.  317, 323 

r.  Ellison     -        -'  ii.  85 

Elme  a.  Morris  .  -  i.  197 
Elmbirst  a.  BIyth  -  -  ii.  21 
Elphinstone  a.  Richardson 

i.  284,286 
Elton  a.  Burroughs  -    i.  62, 463 

V.  Eason    -        -     i.  341 

r.  Elton         -    i.  393, 400 

Elwes  a.  Brudenell        -    i.  840 


Elwes  a.  DufBeld     -  i.  4«S 

a.  Forrest    -      !.  197,472 

EIwinr.EIwin  1.335,355,455,403 
Elworthya.  Teed  -  ii.  430 
Emerson  v.  Boville  -  i.  300 
Emery,  ex  parte 

1.49, 154;  ii.  350,  380, 897 

r.Wase        -   ii.  10,  247 

Emiy  V,  Guy  -  -  ii.  54 
Emmerson  v,  Heelis  -  i.  195 
Emmot  a.  Andrews  i.  851 ;  ii.  235 
Emuss  a.  Heming  -  i.  217 
Enderby  a.  Brook  «  ii.  420 
Enever  a.  Fairland  -  i.  96 
England  v.  Codrington  ii.  182 
Englefield  a.  Wright  i.  269 

English  V.  Darley  ii.  172,  175 
Ermine  a.  Bellasis  -  i.  996 
Errat  v.  Barlow  -  i.  459,  460 
Errington  v.  Chapman         i.  406 

a.  Randall    i.  473, 480 

Errisey  a.  West  -  ii.  115 
Erroll  (Lord)  v.  Carr  -  i.  372 
Erskine  v.  Ruffle  -  ii.  271 
Esdaile  v.  Stephenson 

ii.  82, 125, 129 
Essex  V.  Atkins  i.  378, 512 

Eston  V.Wood         -  i.  267 

Etches  v.  Lance  -  i.  127 
Eton  College  v.  Beauchamp  i.241 
Evans  v.  Bicknell  i.  502;  ii.  57, 184< 

V.  Blood        -        -     ii.  4S 

V.  Charles  -         i.  330 

0.  Massey      -  1.41S 

a.  Peacock       i.  408;  ii.  14 

a.  Powell      -     i.  435, 438 

V.  Ricliardson 

i.  164,200,203;  ii.l9 

a.  Thomas     ,  -      -  i.  306 

t».  Tripp         -    1.316,354 


TABLE  OF  CASES. 


xlix 


Evan*  a.  White        -        -  i.  454" 

-  a.  WorthingtoiiK402,4©4 
Eve  a.  KimptoD  -  i.  17,  261 
Evelyn  v.  Evelyn  i.  387,  391 
Everett  v.  Backhoase  -  ii.'447 
Eversley  a.  Guilbert  -  ii.  265 
Evroy  v.  Nicholas  .  •  i.  502 
Ewart  a,  Dixon  -  -  ii.  4*25 
Ewer  a.  Ross  .  .  i.  ^68 
Exell  f?:  Wallace  -  -  1.341 
Exeter  (Lord)  a.  Aston  i.  242 
Eynon  a.  Bright  -  i.  17 
Eyre  v,  Bartrop        -        ii.  171 

a.  Burney   -        -    ii.  406 

f?.  Dolphin        -        ii.  107 

a.  Gower     -        -    ii.  233 

V.  Hastings        -       ii.  182 

a.  Longford    -        -  i.  270 

€S.  Popham  -         ii.  19 

V.  The  Countess  of' 

'    Shaftesbary  i.44^,507;ii.288 

V.  Wake    -        ii.471,  477 

Eyres  a.  Jason         -  ii.  181 

Eyton  V.  Eytou     -        -     ii.  135 

FACEY  V.  Hurdom  -  ii.  272 

V.  Long  -    -  ii.  267 

Faine  t;.  Brown  -        ii.  43 

Fairchild  o.  Lancey  -        i.  446 

Fairfax  a.  Agar      -  i.  244, 250 

Fairland  v.  Enever  -  i.  36 
Fairlie  a.  Freeman 

i.  431,  435,  443,  460,  462 

1?.  Hastings     -        i.  191 

Fairnian  v.  Green  «  .  i.  450 
Falconer  a.  Drinkwater  i.  328 
Falkland  (Lord)  a.  Bertie 

i.  403,  405 
Falkner  v.  O'Brien  -  i.  29 
Fallows  V.  Williamson  i.  79 

d 


Fane  a.  Barnard istoii     -      i.  405 

V.  Spencer        -  ii.  36 

Fanshaw  i?.Rotherbam  ii. 258,259 
Farewell  v.  Coker  -  i.  37 
Farlow  a.  Bozon         -  ii.  06 

Fanner  v,  Davies        ^        i.  175 

a.  Mills    .        .    ii.  308 

«?.  Russell      -         i.  162 

Farnbam(The  Inhabitants  of)  a. 
Wyndsor  -         -    ii.290 

Farquhara.M*Queen  i.248;  ii.224 
Farquharson  a.  Balfour  i.  97 
Farr  a.  Atkins        -        -    ii.  94 

V.  Pearce         -    ii.  72, 158 

Farrant  a.  Chave  -        -    i.  317 

r.  Lovell 

i.  232,  237;  ii.204 
Farrell  a.  Dunn        -        -  i.  70 

«?.  Smith  -        -      i.  450 

Farrer  a.  Irwin         -  ii.  234 

Farrington  a.  Battersbee 

ii.  75,  77,  81,  332,  334 
Faucouberge  (Lord)  v»  Fitzge- 
rald        -        -        i.  185, 342 
Faulder  a.  Harper        -     ii.  185 

r.Silk        -  ii.496 

Fawcett  a.  The  Earl  of  Tanker- 
ville        -        -        .       i.387 
Fawkener  a.  Swayne     -      i.  329 
Fearon,  ex  parte  i.  51, 252 

Fearns    .  Young    ^    -  i.  76 

Feast  a.  Blinkhorne        -    i.  343 
Featherstone  v.  Cooper 

i.  4© ;  ii.  238, 242, 243, 246, 249 

a.  Hoskins      i.  237 

Featherstonhaugh  v.  Fenwick 

ii.  71, 158, 166, 167 
Feaver  a.  Matthews  -  ii.  104 
Fell,  ex  parte  -  -  ii.431 
r.  Brown  -        ii.  212 


1 


TABLE  OF  CASES. 


Felton  a,  Burwood  -  li.  387 
Fenhoulet  a.  Scott  i.  34(>,  410 
Fenn  v.  Harrison  -  i.  181 
Fen  ton  v.  Browne 

i.  71,  193;  ii.  28,  30, 133 
Fenwick  a.  Featherstonbaugh 

ii.  71, 158, 166, 167 

a.  LangstafTe         ii.  217 

V.  Read        -        li.  196 

V.  Reed    -        -      i.  35 

Fermor  a.  Bailey       -        ii.  184 

a.  Ellis    -        -    ii.  265 

a.  Norton      -         ii.  271 

Fermor's  case  -  -  ii.  4^ 
Ferne^  es parte  -  ii.  474, 476 
Ferneley  a,  Hewitt  -  i.  58 
Fenrars,  ex  parte        -       ii.  479 

a.  Hanning        -      ii.  37 

(Lord)  a,  Upton 

i.  66, 142, 369 
Ferrers  a.  Daws        -         i.  331 

V.  Ferrers         -        i.  68 

(Lord)a.  LordTamworth 

i.236 
Fettiplacc  a.  Bromley     -     ii.  51 

V,  Gorges 

i.  267,  378,  504;  ii.  89 
Feuilleteau  a.  Adye  i.  435,  472 
Fidgeon  r.  Sharpe  -  ii.  369 
Field  a.  Paley  -        ii.  176 

Fielden  v,  Fielden  -        i.  88 

Fields  a.  Taylor  ii.  153, 435 

Fife  r.  Clayton  -  -  ii.6 
Fildes  V.  Hooker  *  ii.  34,  35 
Filewood  v.  Button  -  ii.  266 
Filiiter  a.  Pushman  -  i.  373 
Filmer  v.  Delber    i.  43, 194,  253 

r.  Gott      .        ii.  42, 103 

Fincli  a.  Drury  -  ii.  502 
t;.  Finch      -        -    ii.l39 


Finch  V.  Inglis  -         u  S59 

a.  Le  Grice  -    i-  315 

V.  Squire  -        ii.  310 

(Sir  Moyle)  his  case  ii.  363 

Finden  a.  Shailcross  -  i.  381 
Firth  V,  Robinson  «  ii.  251 
Fish  a.  Sloper  -  ii.  25,  53 
Fishar  a.  Harman        ii.  367, 369 

r.  Prosser        -        i.  477 

Fisher  v,  Bayley  -        i.  90 

V.  Mee        .         i.  89, 94 

Fitzgerald  in  re, 

ii.  460,  461,  467 

V.  Lord    Fauconberge 

i.  185,  34^ 

a.  Smith      i.  316,  337 

a.  Spurrier     -      ii.  6 

Fit2hardinge  a.  Lord  Dursley 

ii.493 
Fitzherbert  v.  Fitzherbert 

i.  262,  263 
Fitzroy  a,  Ormond  -  ii.  405 
Flack  a.  Bonus  -        i.97 

v.  Holm      i.130,  13i,13^ 

Fladgate  a.  Bullock  ii.  235,  236 
Flay  V.  Flay  -  .  i.  288 
Fleetwood  a.  Chetwynd  i.  289 
V.  Green     ii.  20, 107 

a.  Pritchard         i.  72 

a.  Sherington  ii.  266 

Fleming  v.  Brook         -       i.  364 

v.  Prior    -        -     i.  61 

V.  The  Tenants  of  Dud- 
ley       -        -        -        ii.283 

Vletcher,  es  parte  -        -  ii.482 

V.  Smiton     -        i.  365 

Flint,  ex  parte    -        -       ii.  440 

Vn  Brandon     -        -  ii.  52 

Flood  a.  Abney  -       i.  118 

Floyd  V.  Buckland  -        .    Ii.  7 


TABLE  6F  cases. 


Jloyef  V.  Layington  -  ii.  182 
Flower  a.  Toiirton  -  i.  465 
Fludyer  t?.  Cocker  ik.  20, 126, 130 
Flyn  V.  Bfattbews  -  -  ii.  390 
Foley  V.  Burnell         -        i.  372 

a.  Moore      -        -•    i.  213 

v.Wontner      -        ii.312 

(Lord)  a.  Codrington  ii.  1 16 

FoIey'8case  .  i.  69, 524 
Folgham  a«  Green  -  ii.  68 
Foljambe  a.  Ogilvie 

i.l87;  ii.20,41 

o.  White        .     ii.  25 

Folkea  v.  Western  i.482;  ii.  232 
Folkingham  r.  Croft  .  i.  211 
Fonnereau  t;.  Fonnereaii     i.  340 

f?.  Poyntz  i.  852, 385 

a.  Swan  i.  492;  11.102 

Fontaine  t?.  Tyler  -  i.  316 
Foot  tf.  Newtod     -  -  i.  102 

Foote  a.  Tritton  -  i.  213 
Forbes  f;.  Mofiatt  -  .  ii.  199 
Ford  a.  Boys  -  ii.  60 

9.  Gartside  -         -    ii.  250 

1?.  Grey    -        -  ii.81 

V.  Racster    -        -     ii.  270 

Foreman  a.  Harrison  -  i.  406 
Forester  a.  Cummins 

1.275;  ii.  109, 112 
Forman  v.  Homfray  -  ii.  155 
Forrest  v.  Elwes  1. 197,  472 

Forrester  «?.  Lord  Leigh      i.  383 

o.  Man        *        i.  174 

Forsight  v.  Grant  -  -  i.  284 
Forster  i?.  Hale  -  i.  208, 471 
Fortescue  v.  Hennah  i.  376 

— Aland  a.  Sheldon 

ii.480, 403 
Forth  V.  Cbapma^  «  i.  341 
fVMwe  «.  Parker  ii.  266 

d2 


Foster   v.  Blagden 

1;.  Cook 

V,  Deacon 

r.  Donald 

a.  Eden   - 


Ii 

.    ii.311 
i.  281 
-      ii.  125 
ii.l59 
ii.  299, 300 
I     9.  Hodgson     *       ii.  119 
.^..-..  V.  Leonard  ii.  269 

a.  Savage        -       i.  503 

r.  Vassall   -        -  ii.  188 

Fotherley  a.  Seymour        ii.  104 

(I.  Wanchford 

i.  495;  ii.63 
Foubert  v.  De  Cresseron     i.  329 
Foundling  Hospital,  (the)  a.  The 
Attorney-General 

ii.  297, 298, 299 

a.  Macher    i.  203 

Fountaine  r.  Caine         -     i.  295 
Fowkes  t?.  Joyce         -  i.224 

Fowle  V.  Freeman        -    ii.  8, 50 
Fowler  a.  The  Attorney-General 

ii.  312 

V.  Fowler         i.  319,  821 

a.  Keiley  i.  255, 341 

Fowlser,  ex  parte  i,  490;  ii.  325 
Fox^es  parte        •        •   ii.  146 

t?.  Bard  well        -       ii.260 

V.  Birch        -     ii.  127, 128 

a.  Hitchcock        -       i.  202 

V.  Macfkreth   -  -  li.  42 

Fox  well  a.  Copplestone 

ii.  13,  182 


Foy  t>.  Bell 

V.  Foy    - 

Frame  v.  Dawson 
Francis  a.  Clifford  • 

a.  Stracby 

Franco  t;.  Bolton     - 
.-j.^._  V,  Franco 
PrandLl^n  v.  Colhoon 


i.  190 

.   i.326 

ii.  3 

-  ii.302 

i.237 

-  ii.  91 
ii.242 

1.03 


Hi 


TABLE  OF  CASES. 


Frank  a.  Driver  -  i.  367 
Franks  v.  Cooper    i.  4(>3;  ii.  494 

V.  Noble  i.  418, 624 

Franklin  v.  Lord  Brownlow  ii.46 
Franklyn  v.  Colquhoun  i.  99 

V.  Thomas     i.  124, 132 

Fraser^  ex  parte        -  ii.  473 

a.  M*Kenire         -     i.  262 

a.  Pleuderleath    i.  28,  67 

Frazer  v,  Baillie        -  ii.  86 

a.  Thomas        -        ii.  96 

Frederick  »•  Hall  -  -  i.  337 
Free  a.  Bell      -  -        i.  63 

Freebody  v.  Perry  -  -  ii.  I*i0 
Freeman,  ex  parte  ii.  341,349,363 

t7.  Basspool     -    ii.  250 

V,  The  East  India  Com- 

.      i.l78 

_a.  Edwards  i.  421 

_  V.  Fairlie 

i.  481,  435,  442,  460,  462 

a.  Fowle    -      ii.  8,  50 

—  V.  Parsley         -  i.  337 

-  a.  Parsons   i.  297,  304 


pany 


—  a,  Pasley 


ii.  6,  67 

i.320 

i.  115 

ii.  126 

ii.217 


Freemantle  v.  Bankes    - 
Freer  a.  Johnson 
Freke  a.  Lewis 
French  v.  Baron    - 

a.  Corbyn  ii.306, 309, 3ia 

— — -  17.  Davidson  i.436;  ii.230 
"-  V.  Davies    -     i.  280, 281 

V,  Dear    -        -      i.400 

a.  Lord  Inchiquin    i.  361 

„.  Newsey        -         i.  93 

Frere  ».  Moore        -        -  ii.  197 

a.  Yea         -        -        i.  64 

Freydebergb's  case  -  ii.  463 
Yx\i\  ex  parte  -  -  ii.  139 
Friendly  Society^  ex  parte  ii.294 
Froysel  v.  Llewellyn        -    »•  44 


Frobisher  a.  Walker  -  ii.239 
Fromont  a.  Smith  -  -  ii.  68 
Frost  a.  Jones  -  -  i.  452 
Fry  (Lady  Ann)  her  case    i.  403 

a.  Baynes    -        -        i.  157 

1\  Porter        -        -    i.  403 

a.  Wilkins        .    ii.47,382 

V.  Wood     -  -     i.  262 

Fryer  a.  Chatfield      ii.  261,281 

a.  Goate        -        i.69, 91 

V.  Morris  -        i.316 

t?.  Sims        -        -    ii  286 

Fullagar  r.  Clark        -         1.24 
Fullarton  a.  The  Attorney-Gene- 
ral -        -         i.  240,  242 
Fuller  a.  Candler      -        ii.  261 

1?.  Lance    -        -     ii.  502 

Furlong  t?.  Howard  -  -  i.  35 
Furneaux,  exparte 

i.  63;  ii.  404,  406 
Furnival,  ex  parte  -  ii.  454 
Furzo  a.  Godfrey  i.  154;  ii.  397 
Fussell  a.  White        -         i.  102 

GABBIT  V.  Chaytor  -  i.  34 
Gainsborough  (Lady)  her  case 

i.  324 
Gainsford  v,  Blacbford  -  ii.  59 
Gaisford  a.  Ackland  -  ii.  125 
Gale  a.  Detillen  -  ii.  186 
Galland  v.  Leonard  i.  SS5, 371 
Gallant  a.  Copeman  i.  167;ii.389 
Gallimore,  ex  parte     ii.  348, 351 

a.  Jennings    -     i.  330 

Gallini  v.  Noble  -  -  i.  354 
Galton  V.  Hancock  -  i.  384, 461 
Galway(Lord)<i.VUIaReal  i.281 
■  Gamson  a.  Barber  -  li.  103 
Gandesaqui  a.  Paterson  i.  188 
Gansen  a.  Griells  -  -  i.  104 
Garbut  v.  Hilton         -        i.  400 


TABLE  OF  CASiSS. 


I... 
Ill 


Garbutt,  ex  parte  -         -  ii.  188 
GardiDer*s  case  -        i.  127 

Gardiner  a.  Hanson       i.  227, 232 

a.  Knewell  i.  453 

—    «•  Mason     •         ii.  410 

Gardner,  ex  parte 

11.82,334,346,370,371,451,455 

a.  Colston  -      i.  93 

a.  Harrison       il.  68, 2A^2 

V.  Parker       -        i.  424 

• (The  Assignees  of) 

V.Shannon  -  .  ii. 336, 377 
v.  TheMarquis Towns- 
end  -  .  .  li.  113 
Gardorn,  ex  parte  ii.  56,  154 
Garland  a.  Smith  ii.  4^,  74, 100 
Garnett  a.  Pierson      i.  350,  373 ; 

ii.  309 
Grarnons  v,  Bernard  -  ii.  258 
Garrard  r.  Grinling  -  ii.  8, 40 
Garrett  v.  Vritty  i.  396, 401 ,  405 
Ganrick  v.  Lord  Camden  i.288 
Grarstone  v,  Edwards  -  ii.  143 
Garth  v.  Colton 

i.  16,232,233,464,484,491 

—  tr.  Ward  -  ii.217 
Gartshore  v.  Chalie 

i.5J83,284,285,327 
Gartside  a.  Ford         -        ii.  250 

: —     V,  Isherwood     *>    ii.  4«2 

Garvey  t?,  Hibbert  -  i.  346, 410 
Gascoigne  v.  Barker  -  i.  333 
Gascoyne  a.  Langford  i.  451 
Gaskarth  v.  Lord  Lowther  ii.  126 
Gaskell  v.  Harman 

i.  347, 435, 455, 402 
Gaskin  a.  Denn  -  -  i.  338 
Gawler  v.  Wade         -         i.  295 

Gayner  t?.TheDukeof  Buck- 
ingham         -  -      ij.  194 


Gaynon  a.  Wood  -  -  i.  235 
Gayter,  ex  parte  -      ii.  342 

Geary  a.  Door      -         -      j.  354 

a.  Milnes        -    11. 1 7, 247 

V.  Sheridan         -     i.  112 

Geddington  (Tlie  Inhabitants  of ) 

o.  The  King     -  -    i.369 

Geddes  v.  Wallace  -  ii.  162 
Gedge,  ex  parte  -  .  ii.36S 
Gee  &  Milnes,  exparte       ii.  173 

V.  Pearch        .        .  ii.  272 

V.  Pritchard  i.  10. 11;  ii.l47 


a.  Robinson 
a.  Todd 


Geering  a.  Wetherall 

Geldart  a.  Blamire 

Gell  v.  Watson 

Gennet  a,  Nector  i.  445, 446, 447 


i.  386, 461 
ii.  30,  38 
i.  202, 211 
i.  329, 407 
ii.  128 


George  t?. 


a.  Aston 

V.  Clagett  - 

a.  Howell 

V.  Milbanke 

— a.  Taylor 

Creorges «?.  Georges 
Gerard  v.  Penswick 
Gerrard  v.  Baker  '  - 

— —  a,  Parker 

a.  Stephens 


i.  268 
ii.  244 

-  1.  173 

ii.9 

-  il.  222 
i.  373, 405 

i.  31 

-  i.  149 

-  i.  183 

-  i.  247 

-  i.  259 
i.  114,502 

-    i.  249 


Gertcken  a.  Cory    - 

Gest  a.  Cornish     - 

Getty  a.  Davis      ii.  241, 242, 246 

Giani  «.  Bellchamber  i.  109 


Gibson's  case 
Gibson  r.  Bott 

V.  Clarke 

V.  Jeyes  - 

—  w.  Smith 


-     ii-470 

.      i.  456 

-    ii.  23, 130 

-    i.  5Qy  146 

.     i.  226, 231 


V.  Whitehead     -       i.  119 

Gibbon  a.  Underwodd        ii.  265 


llT 


TABLE  OF  CASES. 


Gibbons  a.  Jones      -         ii.  393 

a.  Menetone    -      i.  177 

Gibbs  a.  Davis     -  •  i.  367 

r.  Ougier      -    j.  358,  380 

Giddings  a.  Hitchcocks  ii.  14 
Gifford,  ex  parte    -    ii  172, 176 

V.  Gifford  i.34,36;  ii.  246 

V.  Hort        -        -  ii.  202 

V.  Manley     -    i.  468, 471 

a.  Nugent  i.  439, 440 

Gilbert  v.  Boorman      -         i.  356 

a.  Burtonshaw  i.  308 

a.  Ivy         -        .     i.  391 

a.  Singleton     -         i.  356 

Giles  a.  Thompson  ii.  416, 417 
Gilbam  v,  Locke  -  -  ii.  94 
Gill  a.  The  Attorney-General 

1.332 

a.  Selwyn         -         -   i,  101 

Giilaro,  ex  parte  -  -  ii.  486 
Gillard  a.  Doe  -  -  i.  352 
Gillespie  a.  Mestaer  i.  274, 495, 
511;  ii.  88,  4^2,  425, 426 
Gillet  v.  Wray  -  -1.400 
Gilliat  V.  Barksdale  -  i.  352 
Gillibrand  a.  Hubbard  i.  478 
Gilpin  a.  Meredith  -  i.  221 
—     ■■  V.  Lady  Southampton 

i.443 
i.452 

-  U.366 
i.  311 

-  ii.  103 
ii.  447 

1.  333, 352 

i.452 

i.  12,  170; 

ii.  137 

ii.  13 

r.  Had  wen  ii.  387,388 


Giraud  v.  Hanbury 
Girling  a.  Wells    - 
Girdler  a.  Capel 
Girdlestone  v.  Allan 
Gitley  a.  Trough  ton 
Gitting  v»  Steele 
Gladding  v.  Yapp 
Gladstone  t;.  Birley 


a.  Birley 


Glaister  r.  Hewer 
Glass  a.  Saundersou 

a.  Young    - 

Glasscock  a.  Dayrell 


ii.  76b  382 

i.  28, 52 

-    ii.458 

i.261 


Glassington  v.  Thwaites  ii*  159 
Glennie  a.  Mair  -  ii.  422 
Glenorcby(Lord)v.BosvilIe  i.338 
GIossop  v.  Harrison  -  ii.  177 
Glover,  es  parte  ii.  270, 476 

Glubb  a.  Slocomb  -  ii*  83 
Gly  n  r.  The  Bank  of  England 

ii.285 

t;.  Baker 

a.  Harding     - 

a.  Poland 

' a.  Spurway    - 

Goate  17.  Fryer 
Goddard  v,  Carlisle 


V.  Cox 

Godfrey  a.  Byrn 

V,  Davis 

t;.  Farzo 


i.  183 

-  1.414 
ii.  369 

-  i.  390 
i.  69,  91 

i.  56,  441; 

ii.  42,  220 

ii.  419 

i.  275,  td6 

i.  348,*414 

i.  154;  ii.397 


Godolphin(Lord)  a.  The  Duke  of 
Marlborough  i.  268,273,31 1,336 
Goffa.  Doker      -         -    i.260 

a.  Roberts         -        ii.  410 

€roIding  a.  The  Attorney- 
General        -  -     ii.  305 
Goldschmidt  a.  Defflis  i.  255, 356 
Goldsmid  a.  De  Bouchout  i.  181 

V,  Groldsoiid 

i.  283,  286»  402 
Goldsmith,  ex.  parte  -  ii.  378 
Goldswaine  a.  Johnson  i.  234 
Gold  trap  a.  Rawlings  i.  458 

Goldwin  a.  Chambers 

i.  64, 161, 197, 457;  ii.  181,188 
Gompertz  a.  Isaac  -  ii.313 
Good  V.  Blewitt    -        -      i.  92 


TABLE  OF  CASES. 


It 


Goodair  a.  Barker 
Goodall  a.  Tborpe 
Goodere  a.  Barret 

a.  Bromley 

V,  Lake 

Gtx)dea.  Morsran 
Goodliart  v.  Lowe 
Goodier  v.  Asbton 
Goodill  V.  Brigbam 
GoodiDge  V.  Woodhanis 
Goodman  a.  DaflTorne 


ii.  400 

ij.  227, 401 

i.  66 

ii.  330, 404 

i.  67 

i.  123,231 

.      ii.  399 

ii.  202,  203 

i.  270 

i.  90 

ii.  117 

ii.  182 

i.  129; 


V.  GriersoD     - 

■ —  V.  Sayers     - 

ii.  238,  239 

^ ^r.Whitcomb  ii.155,156 

Goodrich  a.  Sheddoa 

i.  265, 275,  277 
Goodrick  v.  Brown  -  ii.  121 
Goodrightt?.  Dunham  i.  341 

a.  Har%vood 

i.  305, 310, 312 
Goodsoo  a.  Haby  i.  124, 177 
Gppdtitle  V.  The  Duke  of 

Chandos        -  •       i.  26 

r.  Clayton    -      i.  263 

V.  Edmunds        i.  351 

V.  Meredith    -    i.  314 

f?.  Otway      i.  303, 312 

Goodwin's  case  -  •  i.  506 
Good  win  a.  Hooper  i.  264,265,358 
Goodwyn  v.  Goodwyu     -     i,  289 

V.  Spray        i.  226, 231 

Goold  a.  Williamson  -  i.  511 
Gordon  V.  Ball         .  ii.  21 

,  V.  Bertram  «  i.81 
,.     ■       V.  The  East  ln(|ia 

Company        -  -    ii.  393 

—  V.  Gordon        i.  101, 418 

(Lord  William)  v.  The 

Marquis  of  Hertford    <»      ii.  H 


Gordon  t;.  Trail        «  i.  434 

V.  Trevelyan    -  ii.49,50 

Gore  a.  The  Attorney*Grenera1 

ii.  326 

V.  Stackpoole        -     ii.  123 

Gorges  a.  Fetti place 

j.  267, 378, 504;  ii.  89 
Goring  v.  Nash  -  -  ii.  81 
Grorton  r.  Champneys  ii.  103 
Gorsuch  a.  Rowland  -  i.  356 
Gosden  a,  Ramsbottom  ii.  104 
Gott  a.  Filraer  -  ii.  4«,  103 
Gough  V,  Tbe  Birmingham 
Canal  Company        -      i.  223 

a.  Caltborpe      -     i.  41 1 

r.  Daries  ii.  415,420.437 

a.  Shine    -        -      ii.  37 

Gourlay  v.  The  Duke  of  So- 
merset        i.202;  li.  246,247 
Gouthwaite,  ex  parte 

ii.  344, 346, 347 
Gower  v.  Eyre         -         ii.  238 

V.  Gower    -        -   ii.  143 

t;.'  Grosyenor    -       i.  871 

a.  Jones    -        -    ii.  277 

a.  Leveson     -         i.  372 


V,  Mainwariug  i.  436, 487 

Gowland  v.  De  Faria 

i.  407, 500, 519;  ii.  118, 126 

a.  ScurfieH    -^     1.511 

Graham,  ex  parte    -        -  ii.  379 
a.  Cochrane      -     i.  283 

a.  Coulson       -        i.  97 

V.  Graham     i.  284,  821 ; 

ii.  211 

a,  Hanson      .        i.  330 

a.  Smith    -        .     i.  96 

a.  Stewart 

i.  127, 132,  193;  ii.503 
Granger,  expaftf      "        ii*  397 


Ivi 


TABLE  OF  CASES. 


Grant,  ex  parte    -      ii.  343,  344 

u-  V.  Austen     -         -    ii.  417 

a.  Barlow  -         ii.  500 

'a.  Clarke    -        -    ii.4,40 

a,  Forsight      -  i.  J284 

a.  Halsey 

ii.  1,2, 4,24,29, 32, 34 

a,  Logan        -    i.  Ill,  135 

t;.  Mills        .      ii.  123,892 

V,  Munt  -  -         ii.  5 

Gratitudine  (Th^  case  of  the 

Ship)    -  -      i.  176, 178 

Gratrix  a,  Milnes        ii.  243, 244 
Grave  v.  Lord  Salisbury 

i.  317,  322 
'Gravenor  v.  Hallam    -        i.  364 
Graves  a.  The  Attorney- 
General        -        -  ii.  311, 312 

a.  Bates       -     ii.  97,  493 

V.  Houtditch      -    i.  183 

-  in  re        -        -     ii.  481 

Gray  v.  Chiswell         i.  69;  ii.  96 

V,  Matthias       i.  520;  ii.  91 

V.  Minnethorpe     -      i.  334 


Graydon  a.  Chaunoy     i.  204,403 

V.  Hicks      -         i,  392 

Grayson  v.  Atkinson  i.  262,301 
Greathead  a.  Brooks  -  i.  70 
Greatley  t?.  Noble  -  i.  5 1 2 
Greatrex  v.  Cary  i.  279, 281 

Green,  ex  parte        -  i.  460 

^ a.  Alford    -      i.  316,  ;»6 

a.  The  Attorney- 
General        -  -     ii.  327 


»~aL. 


—  a.  Bridgeman     i.  28, 501 ; 

11.  42,  95 

—  a.  Fnirman       -        i.  450 

—  a.  Fleetwood      ii.  20, 107 

—  V.  Folgham         -       ii.  68 
-r.  Green  i.276;  ii.  109, 110 


Green  v.  Hon       -  '  ii.  267,  27(? 
■       a.  Pearce  -         i.  431 

a.  Pearse        -  i.  149' 

t?.  Pigott    -        -      i.  449 

V.  Rutherforth  ii.  297,299 

V.  Stephens      -        i.  341 

r.  Thomson  -     i.  96 

Greenall  a.  Stuart        -      ii.  276 

-  Greenawayt?.  Adams  i.203;  ii.38 
Greenhank  a,  Hearle  i.  456, 457 
Greener.  Armsteed      -       i.  341 

V,  Greene    -        -  i.  384 

Greenhall  a.  Dickenson  ii.  260 
Greenhouse,  ea;f)ar/«  i.489;  ii.325 
Greening,  ex  parte  -  ii.  405 
Greenough  a.  Barrow  i.  274, 495 
Green  well  ^?.  Green  well  i.  458 
Greenwood,  ex  parte  ii.  409 

V,  Brudnish      i.  444 

.  a.  Harley    -    ii.  456 

a,  Wilson 

ii.  71,  168, 166 
Greerside  v.  Benson  -  i.  449 
Greese  a.  Richardson  i.  318, 319 
Gregor «?.  Lord  Arundel 

1.111,119,140 
Gregory  v.  Gregory      -    ii.  119 

r.  Mighell     1.478;  ii.  3 

t?.  Molesworth        i.  296 

V.  Williams  i.216;  ii.52 

Gretton  v.  Hayward  -  i.  289 
Grewa.Dod8on  i.  264, 266,  377 
Grazebrook  a,  Downes 

i.  473, 474, 479 
Grey,  ex  parte         -  ii.  379 

a.  Ford     -  -         ii.  81 

Grey  de  Wilton  (Lord)  v. 

Saxon  -  -        i.233 

Griells  t;.  Gansen  -    i.  104 

Grierson  a.  Goodman  ii.  182 


TABLE  OF  CASES. 


Irii 


Grierson  r.  Hare        -        ii.  138 

a.  O'Brien  i.210;  iL16 

Grieves  v.  Case    -        -     ii.  809 
Griffith  «•  The  Attorney- 


General 

r.  Lewis 
«?.  Spratley 
V.  Wood 
a.  Wood 


ii.  328 
ii.  256 
1.519 

-  1.122 


ii.  17, 23, 26, 239, 248, 252 


Griffiths  CI.  Bacon 

a.  Collins 

r.  Hamilton 

r.  Robins 

V.  Vere 


-  1.111 
-  ii.  178 
.       1.454 

i.  153;  ii.  42 
i.  362, 409 

-  i.267 
-  ii.  909 


Grigby  i?.  Cox  - 
Grimmet  v.  Grimmet 
Grimstone,  ex  parte  ii.  4r)7,  469 
Griiiling  a.  Garrard  -  i].8,49 
Groombridge  a.  Browne  ii.  200 
Groome,  ear  parte  -  ii.  337 
Grosvenor^  ex  parte        -    ii.S77 

a.  Gower    -       i.  371 

Grote  a.  The  Attorney-General 

1 352 
Grove  o.  Watt 

i.^;  11.82,103,138,834 
Grover  a.  Harding  -  ii.  157 
Groves  a.  Hare  -  -  i.219 
Grysnaan  v.  Lewis  -  ii.  267 
Graeber  a.  Knatchbull  ii.  129 
Gubbins  r.  Creed  -  ii.  180, 382 
Gudgeon  a.  Roe  -  .  ii.  194 
Gailbert  r.  Eversley  -  ii.265 
Guillaume  v.  Adderley  -  i.  315 
Guise  a.  Clarke        -  i.  366 

Gulliver  €7.  Ash  by  -     i.405 

Gnmley  v.  Burt        -       -  ii.280 
Gunter  a.  Lloyd  -         i,  94 

Gurney  a.  Harrison         -    ii.  190 


Gutteridge  a.  Simnions  i.  468 
6uy  a.  Bun        -        .        ii.65 

a.  Emly  -        -  ii.54 

a.  Vaughan        -    ■    -i.56 

Guy's  Hospital  a.Baynham  i.  213 
Gwillim  r.  Stone  -  •  ii.  24 
Gwinnet  v.  Bannister  -  ii.  243 
Gwyn  f?.  Lethbridge  -  ii.6 
Gwynne^  ex  parte  -  ii.  398 
r.  Heaton   i.  498;  ii.  14 

-  ii.123 
ii.l87 

i.289 

-  ii.l48 


Gyde,  ex  parte 
Gyles  V.  Hall     - 
— ^ —  tf.  Thomas 
r.  Wilcox 


HABERGHAM  a.  Stansfield 

i.  232,  283,  401 

V.  Vincent 

1. 264,  265,  524 
Hacker  t?.  Newborn  -  i.  266 
Hackward  a.  Lowes  -  i.  358 
Hadden  a.  Angell  i.  70, 512, 523 
Had  wen  a.  Gladstone  ii.  387,388 
Haffey  I?.  Haffey  .  -  i.  128 
Haggie  a.  Ryle  ii.  421, 4«2 

Haigb,  ex  parte  ir.  205,  206 

Haincourt  a.  Bentham    -  ii.  195 


Hake  a.  Comer 

a.  King 

Halcot  V,  Marchant  - 
Hale  V.  Cox         •- 

a.  Lord  Cranley 

a.  Foster 

V.  Hale 

1?.  Hallett 

a.  Mootham 

a.  Shee 

V,  Thomas 

a.  Webster 

Hales  a.  Brookinad 


i.  36 

-  ii.  115 
-i.469 

-  1.390 
.  i.331 

i.  208, 471 

-  i.232 
.    1.432,434 

1.42 

.    i.522 

i.68;  ii.214 

i.  371 

-  ii.231 


irii? 


TABLE  OF  CASES. 


Hfl)ey  V.  Bannister    -  i.  458 

HalkjBf,  ex  parte  1 176, 177;  ii.  96 
H21II5  ex  parte 

il.  336,  372,  404,  452,  473 


a.  Bak^r 
a.  Buckland 
V,  Carter 
a.  Frederick 
f?.  Hardy 
a.  Heath     - 
f>.  Hewer 
a.  How 
V.  Maltby 
ti.  Ody 


-    1.363 

i.  210, 212 

.  i.460 

-  i.  337 
u.  17,252 

-  ii.  458 
.   i.357 

-  1.103 
-  ii.  277 

i.33 


o.Painei.  29,275,496;  ii.324 

p.  Potter        -        -     ij.  95 

a.  Waleot  -         i.  465 

f>.  Warren 

li.  51,  476,481,495,496 

a.  White        -        -  ii.  190 

o.  Wheate       -        -  ii.231 

a.  Winchcomb    -      ii.  497 

Hallaip  a.  Gravenor  -  i.  364 
Hallet  V.  Boiisfield  -  -  i.  178 
Hallett  a.  Doddingtoq  •    ii.  427 

^  a.  Hale      -      i.  432,  434 

a.  Tolson        -        i.  188 

Haljifax  r.  Wilson  -    i.329 

Halliwell  v.  Trappes  ii.  272,  273 
Hals^y  V.  Grant 

ii.  1,2,4,24^29,32,34 
V.  Halsey         -        ii.  81 

a.  Knight        ii.  274, 283 

Halstead  a,  Coulthard  •  i.  96 
Halthin  a.  Steinmetz  -  ii.  80 
Haly  V.  Goodson  -  i.  124, 177 
Hambly  r.  Trott  .  -  i.  166 
Hamblyo  v.  Lee  -  -  i«  93 
Hamerton  f?.  Rogers  -  ii«216 
Bua^  V.  Stokes    -      ii.  432, 433 


Hamilton  a.  The  Attorney-Gen 


ral 


-  i.248 

-      i.469 

.ii.l63 

ii.216 

i.454 

.     ii.  157 

-1.34^ 


ing 


-  a.  Balguy 

-  a.  Crawford 
.  V.  Denny 

-  a.  Griffiths 

-  a.  OliFer 

-  a.  Royle    - 

-  (The  Duke  of)  v.  War- 

ii.92 

-  V.  Worley        -    i.377 
Hammond,  ex  parte     ii.  181, 382 

17.  Douglas    ii.  72, 158 

. a.  Hutcheson       i.  403 

; a.  Right     -        i.  337 

; a.  Russell       ii.  76, 97 

Hampden  v.  Hampden  ii.  135 
Hamper,  ex  parte  ii.  163, 4^ 
Hampshire  w.  Fierce  -  i.  348 
Hampson  V.  Brand  wood   -   i.337 

^ v.Hampson  ii.  121,257 

Hampton  i?.  Hodges  -  ii.  204 
Hanbury  a.  Davenport         i.356 

; a.  Giraud     -        i.  452 

Hanby  r.  Roberts  -  1. 383 
Hancock  a.  Galton  i.  384, 461 
Hancox  v.  Abbey  •  -  i.  390 
Handcocka.  Spurrier  -  ii.35 
Handcock's  case  ii.  215,  216 

Hankey  v.  Vernon  -  i.  170, 171 
Hannay  v.  M'Entire  -  i.  126 
Hannes  v.  Waugh  -  -  i.506 
Hanning  v.  Ferrars        -      ii.  37 

a.  Trent     -    i.  360, 364 

Hannis ».  Packer  -  i.  265 
Hansard  v.  Hardy  ii.  195, 204^  214 

a.  Kerneys         -    ii.  43 

Hanson,  ex  parte,  in  the  matter  of 

Castells  &  Powell    ii.  379.  44<) 
a.  Drew       -      ii.27,2? 


TABi^  OF  CASES. 


lisr 


HattBpn  V.  Gardiner    .  1237,282 


-  V.  Graham 
.  a.  M'Dooald 

-a.  Mills. 


-  1.330 
.   ii.35 

-  ii.  194 
ii.42,  103 
.    ii.358 


H^niray  a.  Clarkson 
Harcourfy  ex  pqrie 

a.  LiebmaD 

ii.Hh232,233 
-  ■  —  V,  Ramsbottom  ii.  245 
Hardacres  v.  MassiDger,  i.  4^ 
Hardcastle  a.  RobiDson  i.  340 
— — —  V.  SmithsoD  ii.  255 

a.  Sparrow  i.  11,297,303 

Harden  v.  Parsons  -  i.  450 
Hardenbergh,  em  parte  ii.  456,4^7 
Harding  r.  Glyn        -       -i.  414 

.      ii.  157 

-  ii.  105 

-      i.  478 

ii.  22 

ii.  17,252 


■  ■■  ■  p.  Grover 
-———©.  Nelthrop 
Hardman  o.  Johnson 
a.  Qmerod 


Hardy  a.  Hall 

, a. Hansard  ii.  195,204,214 

Hardwicke  (Lord)  o.  Vernon 

i.  148, 166 
Hare  a.  Grierson 

V.  Groves 

a.  Haynes  - 

a.  RusGombe    « 


ii.  138 

.   i.219 

ii.89 

-  i.  389 


Harewood  (Lord)  v.  Milner  ii.  83 
Harford,  ex  parte  -  ii.  454 
■  V.  Purrier 

i.501;  ii.  23,125 

a.  Worrall        -    i.  496 

Hargrave  a.  Dyer  -  -  ii.4,5 
Harlow  o»  Crowley  -  ii.  34<1 
Harley  o.  Greenwood        -  ii.  456 

a.  The  Trejot  Navigation 

Company  •        -  ii.  173 

Harman  v.  Fisfaar         ii.  367, 369 

a.  Gaskell 

i.347,435, 455,492 


Harman  a.  Wilaon  -  i.  418 
Harmer  v.  Plane  ii.  150, 151, 152 
Hartnood  r.  Oglander 

i.  297,307,  384, 476 
Harnett  r.  Yielding  i.  213;  ii.  1 
Harper  a.  Barker 

a.  BlackweH 

».  Faulder 


.  ii.  132 
.  ii.  147 
-  ii.  185 
ii.  224, 399 
ii.  362, 434 


Harrington  v.  Harte 
Harris,  ex  parte 

a.  The  Marchioness  of  An* 

nandale  -        -        ii.  92 

a.  Baker     -    ii.  216,384 

a.  Barnewell        *    ii.  22 

— 0.  Bodenham         -      i.  97 

a.  Howard    -  ii.  181, 182 

a,  Jones     *        •    i.  511 

0.  The  Bishop  of  Lincoln 

i.348 

a.  Mytton       -        ii.  257 

cPitt        -        -    ii.267 

o.  Rol/e  .         i.  203 

V,  Tremeoheere 

i.  28, 56,  153 
Harrison,  ex.  parte        -      ii«  4^ 

. o.  Armitage      •  ii.  155 

«. V.  Bainbridge    -    i.  83 

. a.  Camden      -     ii.  422 

•  •  *  • 

;,:-  V.  Cockerpll  i.  123,  228 

— : a.  Fenn        -        i.  181 

9.  Foreman        -  i.  406 

: 9.  Gardq^      ii.  68;  242 

-p. a.  Glo^p 

1?.  Gurney 

9.  Hogg 


-      ii.  177 

-   ii.  190 

-'  ii.i*; 

a,  Humphries 

i.237;  ii.204 
a.  King  -  i.  120 
a.  Kiuleside  -  i*  268 
9.  Mitchell  -  i.  4^ 
a.  Roe        -  i.  207 


ix 


TABLE  OF  CASES. 


Harrison  v.  Rowley      i.  462, 463 

— .  a.  Scattergood       i.  461 

:-  a.  Thompson  i.  85;  ii.  85 

a.  Tomlinson         i.  127 

Harrop  a.  Buckmaster 

i.  186, 195,  478;  ii.3,ll,l8 

a.  Shelmardine  ^    ii.  21 1 

Harrow  School,  The  Governors  of, 
a.  The  Attorney-General 

ii.  297, 299 
Hart  V,  Ash  ton         -        -  i.  114 

a.  Moor    -        -        -  ii.63 

a.  Rocke    ,  •-      i.  435, 472 

a.  Wilson    -        -      L 189 

Harte  a.  Harrington  ii.  224, 399 
Hartley  t?.  Hurle  -  -  i.377 
Hartnell  t?.  Hill  .  ii.  248, 251 
Hartop,  ex  parte 

i- 46, 48, 196;  ii.  386, 387 

27.  Hartop         -         i.326 

f?.  Hoare    -        -     i.  182 

r.  Jackes  i.  47, 129;  ii.  387 

V.  Whitmore     -        i.317 

Hartz  r.  Schrader  -  ii.  157 
Harvey  r.  Ashley     -        -    iu95 

V.  Aston 

i.  392, 394, 395, 396, 397, 399 

a.  Berney        ii.  258, 260 

a.  Edwards     -     ii.24,54 

— V,  Harvey    -    i.  456,457 

V.  M'Lauchlin     -    i.  37 1 

—. V.  Tebbutt    -      -  ii.  187 

a.  Verdall         -        i.  92 

V.  Woodhouse     -   ii.  224 

Harwood  v.  Goodright 

i.  305,310,  312 

^ a.  Scott        -        i.356 

f?.  Sims    -        -  ii.  286 

Haslewood  v.  Pope  -  i.  383 
Hassall  27.  Smithers  -  ii,419 


Hassel  r.  Long  -  -  ii.  138 
Hassell  a.  Lowthian  -  ii.217 
Hastings,  ex  parte  >    ii.  480 

a.  Eyre      -         ii.  182 

a.  Fairlie        -      i.  191 

a.  Sykes        -      i.  150 

Hastier  a.  Costigan  i.50;  ii.  10 
Hatch  27.  Hatch  i.  442, 474;  ii.  167 
Hatcher  «?.  C  urtis  -  i.  31 1 
Hatch  man  27.  Jackson  <  ii.58 
Hattersley  a.  Kynaston  -  ii.  284 
HattoH  a.  Hooley  -  i.  325 
Haughton  a.  Khowles  i.  164;  ii.  169 
Haverfield  a.  Leigh  -  ii.6 
Hawes  2?.  Wyatt  -         i.  907 

Hawkins,  e;r/7ar/e  -  ii.375 

V.  Chappell     -      i.  492 

2?.  Croke    -        -  i.  1 12 

27.  Day     -        -    i.  447 

a.  Matts        -       i.  208 

a.  Taylor  -        -  i.  440 

Haws  a.  Cornell  -        ii.260 

27.  Haws        -        -    i.  341 

Hay,  ex  parte        -         -    ii.  409 

a.  Henderson         -      i.  21 1 

a.  Dodson        -        -  i.  388 

a.  Monkhouse       -      ii.  422 

Hay  craft  2?.  Creasy        -       ii.59 
Haynes,  ex  parte       -        -    i.  45 

a.  Birch  -        ii.  22 

27.  Hare       -   ■     -    ii.  89 

a.  Joyce         -       ii.251 

, a.  Roach     i.835;  ii.235 

Hay  ward  v.  Dimsdale      -     ii.  96 

a.  Gretton    -        i.289 

a.  Spicer    i.  520;  ii.  92 

Haywood  a.  Hyde        -       i.  432 

2?.  Ovey       -      -  ii.  178 

Hazard  1?.  Lane  -  i.  66 

Head  a.  Hooton  -        1.  310 


TABLE  OF  CASES. 


Jxi 


Heaps  a.  Bowes  -  -  K  600 
Hesird  v.  Stanford  i.  12;  ii.  110 
Hearle  v,  Greenbank  i.  456,  457 
Hearn  a.  Pi^ot  .         ii,  26 1 

Hearne  a.  Woollam  -  ii.  7,  8 
HeatoD,  ex  parte    i.  488 ;  ii.  444 

— a.  Gwynne   i.498;  ii.  14 

Heath  2;.  Hall        -        -   ii.458 

t?.  Heath  -        -        ii.  26 

a.  Oke       i.  268,  3 1 1,  405 

V.  Perry        -  i.456,  457 

Heatbby  a.  Butter  -  iL272 
Heatboote  a.  Abel     -      -  i.  248 

V.  Aldridge   ;    ii,258 

■  a.  Brown  -         ii.  424 

«?.  Hal  me 

i.  434,472;  ii.lC7 

«?.  Paignon  i.  519 

a.  Stephenson     i.  351 

Hebblethwajte's  case  ii.  365 

Hebblethwaite  v.  Cartwrigbt 

ii.  116 
Hedges  a.  O'Herliby 

1.207, 212,  519;  nM9 
Heel  is  a.  Emmerson  -  i.  193 
Hell,  in  re,  -  ii.  464,  474 
Hellaby  a.  IVilmot  -  ii.  25& 
Helmutb  &  Smith  a.  Martinius 

i.  109 
Heming  v,  Emuss  -  i.  217 
Hempsworth  Hospital  (The  Mas- 
ter of)  V.  Watson  ii.  327 
Hen  V.  Conisby  .  i.  191 
Henchman  a.  The  East  India 

Company        -        i.  121,  157 
Henderson,  ex  parte    -      ii.  356 

r.  Hay  -         -  i.211 

«.  Maans      -     i.  173 

Heneage  v.  Aikin     «        -  i.  125 
V.  Hanloke    -      i.  357 


I  Henley  (Sir  Robert)  bis  case 


-  (Lord)  a.  Noel 
r.  Phillips 


i.  126 
1.390 
i.  268 
1.876 


Hen  nab  a.  Fortescue  - 
Hensbaw  a.  Atkinson 

1.452;  ii.  310 

Hensley  a.  The  East  India  Com- 
pany       -        -        -      i.l80 

Henson,  ex  parte^  in  the  matter 
of  Watson  and  others      i.  157 

Herbert,  ex  parte 

V.  Bulkeley 

V.  Reid 


Hercy  v.  Birch 

V.  Din  woody 


ii.  46 
ii.  240 
1.351 
ii.  166 
-    1.450 
Hereford  (The  Bishop  of)  v. 
Adams  -        -        ii.307 

(The  Dean  &  Chapter 

of)  V.  Hullet    -        -      i.  243 
Heme  t».  Meyrick       -        i.  888 

v.  Ogiivie   -        -    i.ll2 

a.  Woodcock  -        i.  447 

Heron  «?.  Heron    -  -    i.  470 

Herrick  a.  The  Attorney-General 

ii.902 
Herries  a.  Jenkins      -        i.  847 
Herrin  g .  The  Dean  &  Chapter 
ofSt.PauPs    -  -    ii.233 

Herriot  a.  Carpenter    -        ii.  44 
Hertford  (Lord  &  Lady)  a.  Lord 
Brook        .        -     i.  245,295 

(The  Marquis,  of)  a. 

Lord  William  Gordon        ii.  8 

(The  Marquis  of )  a. 

Lord  Southampton     -      i.362 
(The  Marquis  of)  a 


Wyatt    - 
Hervey  v,  Desbouverie 
r.  Hervey 


i.  188 
i.289 
ii.  84 


1 


TABLE  OF  CASES. 


Hewer  a.  Glaister         ii.  76, 332 

-cHall    -        -        1.357 

Hewitt  a.  Armstrong  ii.  280 

a.  Tbe  Attorney-General 

11.254,316 
i-  V.  Feriieley        -       i.  68 

. if.  McCartney  -        ii.  185 

Hewson  a.  Husoh        -      ii.  185 

v.Reed  -        i.  316,354 

Hescott  a.  Luptoii        -        i.  92 
Hetfaerington  a,  Roddam 

i.  ISO,  131,  133 
Heygate  a.  Hulme  i.  3 14, 328 
Heylfn  r.  Adamson  -  ii.  173 
a^ywoodf  ex  parte        -       i.47 

J a.  Oliver    -         i.  143 

Hibbert  a.  Garvey        i.  846, 410 
Hickman  a.  Tbe  Attorney-Gene- 
ral       -        -        -        ii.317 
a.  Whitebouse     i.  120 

.       1.392 

-  1.611 
-i.307 

iL28d 

i.392 

-      ii.250 

-  ii.264 
].  432 

.  11.245 

.    1.184,185 

ii.  371 


thicks  a.  Graydon 

V.  Hicks 

.    D.  Morse 

a.  Nowell 

V.  Pendarvis  - 

Hider.  Cootb    - 

L  V.  Ellis 

V.  Haywood 

.. b.  Pettit 

Hiern  t?.  Mill 
Higgins,  eX  parte 
Higginson  a.  Clowes 

1.186;  11. 4,  8, 80,  40,49, 106 

t?.  Kelly        -    ii.33S 

Higgs  a.  Brown      i.  414;  ii.  232 
Higihbotbam  v.  Holme 

li.  832, 337 
Higman  a.  Clapbam  -  ii.  244 
mhext,  ex  parte  -  ii.  470, 482 
— a.  Tate     i.  422, 428, 424 


Hilbert  a.  Wallinger  -  ii.  £4 
Hildersbam  a.  Wright  -  ii.  260 
Hiies  a.  Jenkins  ii.  19,22, 106,128 
Hill,  ex  parte    i.  129;  ii.  338, 404 

V.  Barclay 

1.200,203,204;  ii.  13 

V.  Bird        -        -      i.  466 

V.  Tbe  Bisbop  of  London 

ii.  226 

r.  Buckley      -      ii.  28,30 


V.  Cock 
a.  Hartnell 
V.  Hill 

v.  Humphries 
V.  Spencer 
a.  Sibbald 


i.  311,  358 

ii.  248, 251 

-       i.  458 

-      i.  52 

ii.  94 

ii.  106 

1.440 


V,  Sittipson 

t;.  Thompson  -  il.  150, 151 

V.Turner        -        -  i.  119 


Hillary  v.  Waller 
Hillet  a.  Berners 
Hilton,  ejr;)ar^e 
a.  CJarbut 


ii.  %5,  53 

ii.  287 

ii.  409 

i.  400 


. a.  Woodbridge  -  ii.  250 

Hincbcliffe  t?.  Hinchcliffe 

i.  11,319,327,852 
Hincbinbroke  (Lord)  v.  Seymour 

II.  224 

(Lord)  a.  Lord 

Shipbrook    -     i.  77,460,451 
Hinckley  v,  Simmons 
Hind  a.  Seers 
Hindle  v.  O'Brien 
Hindson  v.  Kersey 
Hine  a.  Bray 
Hines  a.  Proof 
Hinton,  ex  parte 
V.  Scott 


i.  371 

i.432 

ii.  410 

1.262 

.   i.  37 

-  i.  28 

ii.  333 

ii.  78 


Hinxman  a.  The  Attorney-Gene- 
ral        -        -        -       K.S05 


TABLE  OF  CASES. 


Iziii 


Hippisley  v.  Homer      «      i.  343 

V.  Spenser     -    ii.  204 

Hirst  V.  Peirse  i.  59,  108 

Hitching  v.  Basset       -         i.  305 

V.  Hitcbins    i.  268,  271 

Hitchcock  t.  Fox  -  i.  202 
Hitcbcocks  a.  Atkins  -  i.  400 
__  f7.  Giddings  -  ii.  14 
Hix  a.  Papilion  -         i.  159 

Hitchon  v.  Bennett  -  ii.  400 
Hoare  a.  Hartop  -  i.  182 
Hobart  a.  The  Earl  of  Buck- 

inghamsbire  •  i.  387 
Hobbard  a.  Porter  -  ii.  183 
Hobbs  V.  Hull  -  .  ii.  76 
V.  Norton        -        ii.  98 

a.  Sadler        -        i.  450 

Hobhouse  a*  Jackson 

i.  379,  605;  ii.  91 
Hobson  a.  Beresford  -  ii.  78, 335 

r.  Blackburn 

i.  32,271,  311 

o.  Wild        .      1.  49, 86 

Hockmore  a.  Bonitbon  ii.  217 
Hockley  a.  Jee  -  ii.  257 
Hodder  0.  Ruffin  -  ii.  144 
Hodge  a,  Bowden     -     i.  89, 101 

a.  Walter    -    i.  4^2,  423 

Hodges,  es  parte        -       ii.  146 

a.  Hampton      -    ii.  204 

V.  Peacock        -     i.  326 

».  Warrington     -    i.  444 

Hodgkinson,  ex  parte  ii.  163, 428 

r.  Wood     -    1.305 

Hodgson,  ex  parte  -  ii.  333,  382 

V.  Dand         -        i.  85 

a.  Foster    -        ii.  119 

a.Kirkley      -    ii.423 

9.  Merest        -     i.  258: 

Hodson  t).  Lloyd  -  i.  268»271 
Hoffman  v.  Edwards     •     i.  513 


Hogg  a.  Harrison 

r.  Kir  by     - 

a.  Lashley 


ii.  147 

ii.  71, 147 

i.  78 

i.  87 

^     i.  301 


Hogue  V.  Curtis 
Hoil  V.  Clark 
Holbeech  v.  Whadcocke 

ii.  265,  267 
Holbrook  v,  Sbarpey  i.  51 1, 513 
Holdsworth  a.  Dawe  -  ii.  4S0 
Holder  v.  Howell  .  -  i.  306 
Holding  a.  Hurst  -  i.  169 
Holditcha.Tuck  -  i.  308 
Hole  V.  Thomas  -        i.  227 

Holebrook  a.  Pratt       -        I.  82 
Holeworth  v.  Lane    -        ii.  198 
Holford  a.  The  Attorney-Gene- 
ral        '        -        ^        i.  359 

a.  Cave    -      i.  297,  SOS 

Holkirk  v.  Holkirk         -      i.  7d 
Holland  a.  Bromley 

i.  179,  509,  518 
Hollins  a.  Sorresby  -  ii.  309 
Hollfs  0.  Carr  -  ii.  38 

Hollist  a,  Humphreys  -    ii.  133 
Hollowayt?.  Holloway  i.  330, 332 

a.  Marshall 

i.  362,  459, 461 

tj.  Millard   -  ii.  77,98 

V.  Clark  -    i.  300 

Holm  a.  Flack     i.  190, 131, 132 
Holme  V.  Cardwell        -        i.  92 

a.  Higinbbtham 

.    ii.  832,3^7 

a.  Sydowne      -      ii.  261 

Holmes  v.  Cogbill 

i.  828;  ii.  227, 234v  401 

t?.  Craddock      -     i.  338 

V,  Custance      -      i.  84«5 

V.  Dring        -         i.  4^8 

^  V.  Wainwright  -  ii.  34^ 

a.  Wilkes        -      i.  «»• 


Ixiv 


TABLE  OF  CASES. 


Holly  o.  Carrington  -  i.  78 
Holroyd  v.  Breare  -  i.  33 
Holt,  ex  parte  -  -  ii.  346 
Holtscom  V.  Rivers  ^  i.  166 
Holtzapfell  v.  Baker  -  i.  219 
Holyland,  ex  parte      \L  475,  478 

r.  De  Mendez 

i.  522;  ii.414 
Homan  v.  Moore  -  -  i,  220 
Homer  a.  Hippisley  -  i.  343 
Homfray  a.  Forman  -  ii.  155 
Hone  a.  Davis    -        -        -  ii«  4 

a.  Sinclair      -        -  i.  300 

Honeywood  a.  Jefferey  •-  i.  379 
Hood,  ex  parte  «  -  ii.  A^iS 
Hooke  a.  Marry  at    -  i.  Ifw 

Hooker  a.  Fildes  .-  ii.  34^  S^ 
Hooley  v,  Hatton  -  i.  325 
Hooker  a.  Howard  -  ii.  83 
Hooper^  ex  parte  -  ii.  205,  206 
««_  in  re         -        -    ii.  159 

a.  Clinton  i.  388, 389, 462 

a.  Collett    -        -  i.  214 

V.  Goodwill i. 264,265,358 

-  a.  Lawley    -    i.  14,  519 

V.  Ramsbottom  -    i.  182 

v.  Till         -        -      i.58 

Hooton  V.  Head  -        i.  310 

Hope  V.  Lord  Clifden     -    i.  329; 

ii.  81, 115,138 

V,  Cust  -  ii.  154 

a.  Tyrrell  i.  11,377;  ii.  87 

Hopes  a.  Baxter  -  ii.  266, 267 
Hopkins  a.  Bond  i.476;  ii.7,l20 

a.  Drake        -      ii.  187 

V.  Hopkins     i.  267,  492 

a.  Howard        -       ii.  4 

Hopkinson  a.  Den  -  ii.  61 
Hopley,  ea;/>ar^tf  -  ii.  408 
Hopton  a.  Pillsworth  -  i.  239 
Horde   a.  Atkyns    -        -  i.  477 


Horde  a.  Taylor  -       i.  47T 

Horn  w.  Baker  -  -  i.  167 
Hornby,  ex  parte  i.  32;  ii.  384 
Home,  ex  parte  -  ii.  187,  383 
Horner  a.  Amos     -      -      i.  395 

a.  Cadman     -    ii.  4,  106 

Horniblow  v,  Shirley  -  ii.  32, 34 
Hornsby  r.  Lee  -  ii.  78 

Horsefall  a.  Knowles  -  ii.  390 
Horseman  v.  Abbey  -  i.  330 
Horsley  v.  Bell  -  -  i.  196 
Horseman  a.  Bryan       -        i.  65 

a.  Morgan     -    ii.  360 

Hort  a.  GifTord        -  ii.  202 

a.  Hunt     -        -        i.  346 

Horton  a.  Nannock 

i.  361,524;  ii.  234,  235 
Horwood  a.  Underhill 

,  i.  509,  519;  ii..% 
a.  Ware       ii.  173,  176 


Hotchkin  v.  Humphrey  ii.  115 
Hotchkis  V,  Dickson  ii.  39,  44 
Hotham  t;,  Sutton  -  i.  365 
Hoskius  V.  Featherstone  -  i.237 
Hossack,  ex  parte     -  ii.  407 

Houghton,  ex  parte 

ii.  421,  422,  423 

v.  Matthews    -  L  171 

Houlditch  a.  Graves      ->     i.  183 
Houlton's  case  (in  Devnynes  v. 
Noble)  -         -         ii.  438 

Houston  a.  Paynter  -  ii.  161 
Hovenden  r.  Lord  Annesley 

i.221;  ii.ll9 
Hovey  v.  Blakeman  -  i.  169,  450 
How  V.  Hall         -        *       i.  103 

ii.  203 


t;.  Vigures 


Howard  v,  Braithwaite 

i.  180,  186,  263 ;  ii.  41 

a.  Davys        -       ii.  1  IS 

a.  Furlong       -      i.  35 


TABLE  OF  CASES. 


IXT 


Howard  v.  Jemmet      -      ii.  389 

r.  Hopkins       -        ii.  4 

r,  Harris    -  ii.  181, 182 

V.  Hooker        -       ii.  83 

Howarth  a.  Samuel     -       ii*  171 
Howden  v.  Rogers 

i.  126, 132, 133, 14^ 
Howe  v»  The  Earl  of  Dartmouth 

1.312,418 
Howell  V,  George         -         ii.  9 

a.  Holder        -        i.  306 

a.  Stackpoole    -    i.  462 

Howes  V.  Carter    -    ii.  265,  ^66 
HowgraFe  r.  Cartier    -      ii.  115 


Howes  a.  Col  Iyer 
Rowland  v.  Norris 
Howlett  V.  Wilbraham 
Howse  V.  Chapman 
Hoy  a.  Noel 
Hoyle  V.  Livesay    - 
Yluhh2kv6^  es  parte      - 
V,  Gillibrand 


ii.274 
ii.  27 

ii.  503 

ii.  310 
.  i.  365 
-  i.ll5 

ii.  378 
.    i.478 


Huddlestone's  case     ii.  166,  501 
Hoddlestone  a.  Bigland 

i.*289;  ii.  Ill 

— V.  Biscoe      ii.  9,  50 

Hudson  V.  Bartramii.20,129,134 

a.  Kirkbank     -     ii.  309 

a.  Massey        -       i.  408 

Hudson's  case        -        -    i.  263 
Hughes,  ^x  parte   -  ii.  385,  452 

a.  Cokbume       -  ii.  275 

V.  Doulben     i.  294, 391 

V.  Kearney    ii.  124,  392 

— : r.  Morley        -    ii.  449 

a.  Langton      -      i.  165 

-     a.  Lord  Penrhyn  ii.  218 

r.  Williams    ii.  194,195 

« Huguenin  f>.  Basely 

i.  146,153, 193;  ii.4^88 


Huish  a.  Mores  -         i.  379 

Hull  a.  Hobbs  -  ii.  76 

a.Praed     i.  60;  ii.  185,186 

V,  Yaughau         •        ii.  38 

Hullet  a.  The  Dean  &  Chapter  of 
Hereford        -        -        i.  243 
Hulme  a.  Heathcote 

i.  434,  472;  ii.  167 

r.  Heygate       i.  814,  328 

V.  Tenant      i.  504;  ii.  89 

Humberston  v.  Humberston  i.462 
Humberstone  v.  Stanton 

^i.  349, 411 
Hume  V.  Burton         -      ii.  400 

V.  Kent         .  i.  207 

Humfrey  a.  Burleton  i.  205, 403 
Humphrey  a.  Hotchkin  ii.  115 
Humphreys  v,  Harrison 

i.  237;  ii.  204 

t^.Hollist    -   ii.  133 

— *.^  V.  Humphreys 

i.  314,  385 
Humphries  a.  Hill  *  i.  52 
Hun  a.  Green  -  ii.  267, 276 
Hungat  a.  Day         •  ii.  491 

Hungeifford  v.  Earl  -  ii.  230 
Hunloke  a.  Heneage  -  i.  357 
Hunsdon  (Lord)  his  case  -  i.  253 

a.  Bird         -        i.  362 

Hunt  V,  Carew        -        -  i.  215 

V.  Hort         .        -     i.  346 

.  a.  Bromhead        «     i.  406 

Hunter  a.  Backhouse      -      i.  92 

a,  Creuze       -      i.  61,  63 

V.  Potts  -  i.  427;  ii.  400 

a.  Sluysken      -     ii.  435 

Hurdom  a.  Facey  -  ii.  272 
Hurle  a.  Hartley  -  i.  377 
Hnrrell  a.  Doe  -         i-  365 

Hurst  a.  The  Attorney*GeneraI 

ii.  SOS 


IXTl 


TABLE  OF  CASES. 


Hurst  r.  BeAch 
_  r.  Holding 

a.  Izard 

Husbaud,  ex  partCy 
Huson  V.  Hewson 

^  Smith     - 
Hussey  a.  Revell    - 


1.324 
i.  169 

-  1.328 
ii.  409, 442 

-     ii.  185 

-  i.494 
i.497; 

11. 13, 43, 126 

V.  Christie        i.  175, 176 

,  a.  Mordaunt  -  i.  453 
Hutcheson  v.  Hammond  i.  403 
Hutcbin  v.  Manning  -  i.  492 
Hutchinson  a.  Atkinson       i.  409 

a,  Buxton        ii.  277 

a.  Marsh    -     i.  429 

— — a.  Lady  Ormond 

i.  146 
Hutton  a.  Curtis        ii.  309, 312 


a.  Williamson 


Huxtep  V.  Brooman 
Hyatt  a.  Snell     . 
Hyde  a.  Billon 
— —    V.  Hyde    - 

t?.  Skinner 

v,  Warren 

r.  Whitfield 

Hylton  9.  Biscoe 


ii.  279 
-      i.365 

-  ii.  das 

i.  145 

-     1.266 

i.21d 

i.  110 

i.  127,  131 

ii.  76, 77 


IDIOTCY,  case  of,  in  the 

Court  of  Wards        -     ii.  462 
Iggulden  V.  May        .         i.  213 
Ilchester  (The  Earl  of)  ex  parte 
i.  275, 277, 296, 800,  302,  305, 
307,  332 
Illingwortb  v,  Leigh  ii.  235 

Inchiquin  (The  Earl  of)  a. 
the  Countess  Dowager  of 
Shelburne  .        .    i.  186 

; (Lord)  V.  French  i.  351 

Incledon  v.  Northcote  i.  280 


Ingham  a.  Simpson  -  ii.  420 
Ingledon  n.  Dod  -  ii.  264,276 
Inglett  a.  Risden  «  ii.  250 
Inglis  a.  Finch    -  -    i.  352 

Ingram  a.  Buckridge         ii.  311 

V.  Mitchell        -      i.  104 

-. a.  Shephard    -        i.  406 

«?.  Strong    -        -  i.  324 

Innes  a.  Jackson  i.389;  ii.  10 
— : —  V.  Johnson         i.  317,  347 

f?  Mitchell        -        i.  408 

Inskip  a*  Lord  Braybroke 

i.  367;  ii.  25, 108 
Inwood  V.  Twyne  -  i.  444 
Ireland  r.  Rittle  *  -  i.  250 
Irn ham  t7.  Child  -  ii.  18,  89 
Irwin  V.  Farrer  *  *  ii.  234 
Isaac  V,  De  Frieg  ^  ii.  319 
_.  V.  De  Fries  -  i.  415 
.^—  V.  Gompertz  «  ii.  313 
Isherwood  a.  Gartside  ii.  42 

Israel  v,  Douglas  ii.  56, 155 

Ives  V,  Medcalfe        -        i.  422 

a.  Townsend  -    i.  262 

Ivie  a.  Tanner  -  i.  75 

Ivy  V.  Gilbert    -  .    i.  391 

Izard  V,  Hurst  -  i.  328 

Izbu  V.  Butter    -  «      i.  411 

JACKMAN  t;.  Mitchell  ii.  366 
Jackson,  ex  parte 

ii.  1 62, 1 69, 209, 357, 373, 454 

a.  Akhurst        -    ii.  4S2 

a.  The  Attorney- 
General         -  ii.  308, 317 

V.  Cator        -  i,  22S 

a.  Cooth       ii.  7, 17,  247 

a.  Hatcbman      -      ii.  58 

«?.  Hobbouse  i.  379, 505; 

li.  91 


TABLE  OF  CASES. 


•keksont;.  f  lines    -        -    i.  389 
t?.  Jackson  1.825^417,453 


-  t.  Leaf 

-  a,  Madox 

-  V.  Petrie 


a.  Pitt 


~  «?.  Purneli 

—  a.  Rowe 

-  a.  Smith 


-      i.  90, 91 

-     ii.  178 

K  126, 127; 

11. 188 

ii.  223 

i.  79 

.    11.79 

i.71;ii.l33 

■* «•  WheeJwrigbt     ii.  366 

Jacob  a.  Worrall  ii.  85, 90, 9 1,339 

a.  Wbitecomb     ii.  390, 398 

Jaffray  a.  Card  -         ii.  206 

James, «rpar/e  1.165,472;  ii.382 
V.Allen  -  .  ii.  324 
V.  Dean  -  i.  303, 438, 481 
«?.  Downes  «  -  u  122 
r.  Kynnier  .  ii.  441 
-^ —  fl.  Newberry  li.67, 151 
- —  a.  Whcb         .  ii.  81 

iwnson  a.  Vezey         ijw  005, 324 
Janaway,  mre    -  -    ii.216 

Jensen  a.  The  Earl  of  Ches- 
terfield   .        1.17, 162;  ii.42 
Sanson,  ex  parte         .      ii.  372 
Jarratt  a.  Bucber    -        .  i.  10.3 
Jfarrold  a.  Rowe  -        i.  1 17 

Jarvis  v.  Duke        i.  393;  ii.  106 
Jaison  V.  Eyres    - 
Jaancy  v.  Sealy 
Jay  a.  Weston    - 
Jee  P.  Audley 


Jemmet  a.  Howard 
Jenkins  a.  Burnell 

a.  Davji;     . 

V.  Herries 


j^-i. 


Ixvii 

-  ii.389 
ii.  273 

-  ii.312 

i  347 

r.  Hiles  ii.  1§,22, 106, 128 

—  ^-  Reynolds        -     ii.  55 

Jennings,  ea:  parte      ii.  209, 383 

'''  Bragg     .       ii.  493 

— ^  V.  Gallimore        i.  .330 

V.  Moore        -     i.  186 

^—  «.  Nottingham     i.  332 

«•  Rawlings  i.  366,453 

Jenour  v.  Jenour  «  i.  355 
Jepson,  ex  parte  -  ii.  372 
Jemegan  a.  Willis  -  ii.  1 1 
Jerningbam  a.  Crutch  ley 

H.  31,64,131 
Jerrard  v.  Saunders  ii.  88, 224 
Jervis  v.  White    .  -    i.  7£ 

Jervoise  v.  Clerk        -         i.  373 
— —  V.  TheDukeof  Northum- 
berlaiid     i.389;  ii.  25,53,114 


—  t>.  Hocklev 

—  V.  Thurlow      • 
Jbfferey  9.  Honeywood 

a,  Warde 

Jciferfes  t?.  Smith  -  i.  128,231 
Jetktj  a.  Vawser  i.  297,  :»3, 304 
Jt€k  V.  Wood        .      f.  819,465 

e2 


-     ii.l81 

1.465 

-   i.  119 

i.  356, 409 

^       ii.  267 

iL85 

1.379 

ii.20 


Jesson  a.  Doe    « 

a.  Knipe    « 

Jessop  V,  Payne 
Jevon  V.  Bush 
Jewell  a.  Bouofhton 
Jewson  9.  Mouboo 
Jeyes  a,  Gibson 
John,  case  of  the  Ship 
Jofaoes  a.  Lloyd 


i.341 

-     i.  169 

it.  267 

1.504 

ii.  55, 142 

ii.  78, 79 

-     i.  66,  146 

i.  177 

ii.l22 


Johnson,  exparte^  in  the  mat- 
ter of  Catterson         -        i.  46 

€jppar^tf.ii.354,357,387 

a.  Alsager     -    .    i.  107 

V.  Atkinson        -  i.  220 

a.  The  Attorney- 
General         -       1.228;  ii.301 

V.  Awbr^y        -     ii.264 

r.  Bonner        -     ii.  130 


Ixviii 


TABLE  OP  CASES. 


JobosoD  a.  Lord  Byron  ii.  147 

•     a,  Edwards    ^  i.  118 

—  V,  Freer    -  -  i.  116 

.  V.  Goldswaine  i.  234 

i-  a.  Hard  man  -    i.  478 

—    I  ■      a.  Innes     • 
.  V.  Johnson 


V.  Legard 
a.  Legard 
V.  Ogilby 
V.  Sbiffen 
V.  Swan  - 
a.  Worrall 


i.  317,347 

-  i.20; 
ii.  78,  335 

ii.  45,  60 
-      11.339 

i.  44, 106 

•      i.  178 

-  ii.  310 

i.  36 

.    1.287 


■      a.  Worsley 
Johnston  v.  Johnston 

i.  299,  300, 309,  349 
■  a.  Mackenzie      i.  151 

Johnstone  a.  The  Attorney- 
General      -        -    i.  362, 364 

a.  Bempde   i.  426, 428 

a.  Carew     ii,  183, 217 

— ' a.  Lord  Cranstoun 

ii.  190 
Jolland's  case  -  -  i.  150 
Jolland  V.  Stainbridge  ii.  109 
Jolliffe  a.  Lowe  -        i.  263 

Jones,  ex  parte f  in  re  Jones 

ii.  351, 371,  373 
^v i.376 

V,  Alephsin      -  i.  127 

a.  AUer        -     i.  123,  228 

a.  The  Attorney* 

General        -  -      i.  254 

V.  Barrett        -         ii.  501 

— ^  V.  Boulter     -        H.  76, 81 

a.  Brougbton        -     i.  94 

a.  Brown       ii.  77, 78, 335 

a.  Gauham    •         -  ii.  71 

r.  Colbeck        -       i.  385 


Jones  a.  Coysgarne         -    i.  92 

V,  Curry  -        i.  353; 

ii.  234, 235, 236 

r.  Davis    .        i.  110,135 

a.  Davis  -        ii.  10 

V.  Frost    -  .   i.452 

r.  Gibbons       -        ii.  393 

V.  Gower    -        -    ii.  277 

t7.  Harris  -         i.51l 

r.  Jones 

i.  17,202,211,229,252 

t?.Le  David        -     ii.  278 

V.  Marsh        •  ii.  77 

V.  Martin  -       i.376 

©.Mitchell  i. 358, 364 

^—   a.Morpbett       i.  230, 478; 

ii.  3, 40, 130 

a.  Murray  i.  252,  405 

r.  Nabbe  -         i.  292 

f?.  Powell     -         -      i.  74 

V,  Sampson      -         i.  127 

€?.  Saxby    -  -    i.  122 

r.  Selby  .  i.  422 

t?.  Smith         .  ii.  212 

V.Suffolk  -      i.  347 

a.,  Sutton    -         -    i.  150 

a.  Taylor  i.  25 ;  ii.  75 

r.  Tucker      i.  351;  ii.  235 

o.  Tyler    -  -    ii.249 

V.  Waller        -         ii.  284 

a.  Williams      -        i.  454 

Jongsma  v.  Pfiel  -  -  t.  .75 
Jopling  V.  Stuart  -  i.  Ill 
Joseph,  ex  parte  ii.  450,  451 
— ^— -  a.  King  -  ii.  244 
Jouce  V.  Parker  -  -  ii.  267 
Jowle  a.  Shallcross  -  ii.  273 
Joy  V.  Campbell  i.  164, 168; 

ii.  169,391,392 
Joyce  a.  Fowkes         -        i.  224 


TABLE  OF  CASES. 


Isi] 


Joyce  V.  Haynes    .  ii.  251 

Jttdd  v.  Pratt    -  .    i,  351 

Jackesa.Hartop  i.47,129,Mi.387 
JudsoD  a.  NicboIIs         -     i.  319 

KAINt;.OId,       -  .    ii.40 

Kaye  v.  Canningliaiii  -  i.  70 
Keane  v.  Roberts  -  -  i.  439 
Kearney  a.  Ay  Inward  i.  501 

a.  Hugbes     ii.  124,391 

Kearsley  a.  Dyer  -        i.  88 

Keates  v.  Burton     -  ii,  232 

Kebbel  a.  Batsford  -  i.  407 
Kebble,  ex  parte  -     i.  459 

Keeling  9.  Brown  i.380,381,390 
Keene  r.  Riley  "^         -        ji.  400 
Keighley  a.  The  East  India 
Company       .  -     i.  157 

a.Malim  i.373;  ii.309 

tf .  Young    ii.  1 53, 435 

Keiley  v.  Fowler  i.  2b^^  341 

«?.  Power     •    i.  408, 409 

Keily  t?.  Monck 

1.393,396,397,39? 
Kellett  v.  Kellett  i.  35 1 ,  369 
Kelly  a.  Higginson        -    ii.333 

V.  Power        -    ii.  82, 334 

Kemble  v.  Atkins  -  i.  190 
a.  Beckford 

ii.  189,  190,^02 
Kemeys  t?.  Proctor    i,  195;  11.  U 

; —    a.  Thomas  ii.  2OO 

Kemp  V,  Kemp  ii.  221,  226 

f?.  Prior      -         -    i.  160 

V,  Squire  •  i.  75 

Kempstead  a.  Arnold  1.  281 
Kendal,  ex  parte  ii.  164, 377 
Kenebel «?.  Scrafton  1.  298 
Kennedey  1?.  Daly  -  i.  478 
a.  Norris        .    i.  1 17 


Kennedy  v.  Tlie  £arl  of  Cas- 
silis        -  '  .  ii.  191 

v.  Lee  ii.  48, 49, 50, 65 

Kennegal  a.  Reecb  -  i.318 
Renneil  t?.  Abbot  *  »  i.  358 
Kennerley  a.  Swaine  i.  418 

Kennet,  ex  parte  -  ii,  449 
Kennett  a.  Cadogan  -  ii.  222 
Keuney  v.  Browne  i.  208;  ii.  123 
Kennicott  v.  Watson  il.  279 

Kensington,  ex  parte 

ii.  205,  207,372 
.  (Lord)  t?.  Phillip* 

i.  206,519;  il.  17 
Kent  a.  Boddy  ^  L  85 
a.  Home  »  •  i.  207 
a.  Newman  -  ii.  117 
Kenworthy  t?.  Bate  ii.  235 
r.  Schofield 

1.186;  ii.  11 

a.  Woollam        i.  365 

Kenyon  (^Lord)  a,  Browne 

i.  335^355^425 

• a.  Myddleton 

i.  508  ;  ii.  44 

r.  Worthington       i.  450 

Kepple  a.  Ward  -         i.  37 

Ker  r.  Cloberry  -  -  11.  28 
Kemeys  v.  Hansard  -  ii.  43 
Kerrich  r.  Bransby  i.  17>  261 
Kerrison  t?.  Cole    •  ii.  102 

Kerson  a.  Hindson  -  i.  262 
Key,  ex  parte  i.  515;  ii.  41 1,412 
Kid  V,  Rawlinson  •  ii.  396 
Kidd  a.  Roake    .  .    ii.  25 

Kidder  a.  Rider        -  ii.  91 

Kidney  r.  Coussinaker 

i.277j  ii.  75,332 
Kidson  v.  Dilworth  *  *  i.  58 
Kightley  v.  Kightley  i.  381 


I 


Ixx 


TABLE  OF  CASES. 


KilcouTcy(LoTd)  ».  Ley  i.  88 
Kilbiirne  a.  Brydges  i.  223 

a.  Theebridge      i.  348 

Killet  a.  Dawson  -  i.  407 
Killing  ^.  Killing  -  -  i.  109 
K\U\er^  ex  parte  -     ii.  358 

Kimpton  v.  Eve  i.  17,  261 

Kinder  v.  Milward  -  i.  469 
King,  ex  parte     ii.  212, 338, 450 

V.  Allen         -  1.  100 

(The)  V.  Bach        -      i.  55 

(The)  t?.  Bates     -     ii.  311 

V.  Burr      -  -    ii.  (J4 

(The)  V.  Capper  i.  274, 364 

V.  Hake  -         ii.  115 

r.  Dennison   i.  960;  ii.  226 

V.  Harrison         -        i.  120 

(The)  a.  The  Inhabitants 

of  Geddington         -         i.  369 

(The)  V.  The  Inhabitants 

of  Soddihgton        -         i.  369 

V.  Joseph     -         -     ii.  244 

V,  King  -  i.  386 

(The)  V.  Lee  -    i.  171 

a.' Noel     -        -  i.  115 

(The)  D.  Osbourne      i.  218 

a.  Pownall        -         ii.  242 

«?.  Price    -  -    ii.  246 

o.  Rees  i.Sll;ii.  IdO 

(The)  f?.  Robhison 

i.  523;  ii.  340,  403 
(The)  V,  Sanderson    ii,  179 

V.  Teale         -  i.  107 

V.  Taylor  -        i.371 

a.  Urquhart  -   i.  453 

V.  Withers        -         i.  425 

a.  Woodcock  -     i.  84 

Kingdon,  e:r  parte  -  ii.  355 
Kingston  a.  Bull  -  -  i.  374 
• (The  Duchess  of) 

her  case        -  -     ii.  190 


Kingston  a.  Eagleton  &  Co- 
ventry -  -  i.  44f3 
Kingsley  r.  Young  ii.  25, 63 
Kinleside  v.  Harrison  i.  26S 
Kinloch  v.  Craig  -  -  i.  171 
Kinnersley  a.  Dodsley  ii.51, 148 
Kinnoul  (The  Earl  of)  r.  Mur- 
ray .  -1.389 
Kinsman  a.  Marriot  i.  267, 273 
Kirbya.  Hogg        -     ii.71,147 

f?.  Potter    i.  815,817,456 

Kirkby  Ravensworth  Hospital, 

c*  parte         -         ii.  297, 300 
Kirk,  ea:  parte  -        ii.  365 

t?.  Kirk     .  -    i.  104 

V.  Webb         .  i.  469 

Kirkbank  r.  Hudson  ii.  309 

Kirkcudbright  (Lord)  v.  Lady 

Kirkcudbright        -        i.  ^1 
Kirkham  r.  Chadwick        i.218 

V,  Smith        -     ii.  202 

Kirkley  v.  Hodgson  -  ii.  483 
Kirkman  v.  Kirkman  i .  285 

i?.Milesi.359;ii.l99,200 

Kirkpatrick  a.  Rogers  i.  105 
Kirkwall  (Lord)  a.  Stuart  i.51S 
Kirton  a.  Wren  i.  146, 148, 155 
Kirwan  a,  Birmingham 

1.279, 281;  ii.  109 
Kissane  a.  Knatchbull  i.  65 

Knapp  V.  Williams  -  ii.  310 
Knatchbull  v.  Grueber      ii.  129 

. t?.  Kissane  i.  §5 

Kneweli  v.  Gardiner  -  i.  453 
Knife  t?.  Palmer     -        -  ii.  502 

V.  Thornton     -        i.  422 

Knight,  ex  parte^  in  the  mat- 
ter of  Mackie        -         ii.346 
, ex  parte^  in  the  mat- 
ter of  Stevens         -        ii.  354 
a.  Addis    -         -  ii.  441 


TABLE  OF  CASES. 


Ixzl 


Kuight  CI.  The  Bishop  of 

Winchester        -        -    i.  166 

' a.  Burton      -        ii.  238 

■     '■■    V.  Cameron         -    i. 393 

V.  Duplessis    -        i.  235 

^  V.  Ellis         -  i.  337 

V.  Halsey        ii.  274,  283 

-  V.  Knig-ht        -       ii.  211 

-  V.  Maclean         -     ii.  215 
•  V.  Mosely     i.  237;  ii.  238 

-^—  «?.  The  Earl  of  Ply- 
mouth       •  «     i.  146 
a.  Quarles        -      ii.  213 
v.Yomg          1.112,113 


■•'^" 


»«    l>      w    » 


Lake  a.  Gooclere 
— ..  «7.  Lake 


.      i.  67 
i.  348 

Lamb  a.  Bland  i.  35 1, 352 

a.  Burgess  i.  227, 235^  236 


IT    »    '  ■ 


Lambe  v,  Parker 
■  a.  Priestley 

Lambert  a.  Binfield 

V.  Buckmaster 

a.  Eeles 

f?.  Parker 


Knipe  d.  JessoD 
Knoliys  v.  Alcoek 
- — : —   a.  Baxter 


1.  159 
i.  249,  297 
-  1 247 
-  ii.  217 


Knott,  fs  parte    • 
Knoirles  v.  Hangbton 

i.  164;  ii.  169 

— ,.-- t?.  Horsefall        ii.  390 

Knowlton  a.  Burton  i.  384 
KnoK  r.  Brown  -  j.  77 
V.  Simmonds      ii.  246, 250 


Knye  v.  Moore  -  L  520;  ii.92 
Koch,  ex  parte  i.  63 ;  ii.  404, 406 
K.ooj^9  ex  parte  -  ii.  151 
Kruger  v.  Wilcocks  -  i  171 
Knckein  r.  Wilson  -  i.  181 
Kymer  a.  Shipley  -    i.  180 

Kynaston «?.  The  East  India 
Company    -  -      ii.  152 

f>.  Hattersley       ii.  284 


"^^•w^^"^«i« 


LACEY,  ex  parte 

Lacey,  in  re 
Lacoo  47.  Mertios 
JLacy  V.  M'Neile 
LafTert,  ex^parte 
Laing  a.  Wright 


i.  472,  480; 
u.  385 

-    ii-471 

ii.  18,  ^19 

ii,  56, 154 

ii.  453 

-        ii.  421 


Land  a.  Waugh 
Lauden  a.  Bridges 
Landon  v.  Ready    - 
Line  27.  Digbton 

v.  Goudge    - 

——  a.  Hazard 

a»  HolevForth 

— - —  a.  Lowndes 
— -^  V,  Page 

a.  Wheatley 

.  17.  Williams 

L&Dgdale  27«  Laogdale 
liangford  t?.  Gascoyne 


i.304 

i.  505 

i.263 

i.  38 

i.  446 

i.  330 

ii.  184 

ii.  82 

i.  504 

-  ii.  260 
1.299 

-  i.  127 
ii.  502 

-  i.  446 
ii.  351, 350 

f.  Thompson 

i.  4^;  ii.  326 


—  «7.  Rogers    - 

Lamport  v.  Lampert 
Laniplugh  v.  Lamplugh 
Lamprey  r.  Rooke 
Lancashire  a.  Doe    - 
Lance  a.  Etches 

a.  Fuller 

Lancey  v.  Fairchild 
Lanchester,  ex  parte 


ii.  401 

-    1.390 

-  i.  112 

-     J.  460 

i.  330,  405 

i.  56 

ii.  198 

ii.  30 

.     ii.  229 

i.  166 

ii.  165,436 

i.78 


i.461 
Langham  v.  Nenny      -        ii.  79 

V.  Sand  ford 

i.  386^  343,  452,  454 
Langlands  a.  Doe  -  i.  365 
Lau^'ley  v.  Bregdou  -  i.  93 
LangstafTe  r.  Fenwick  ii.  217 
— — .~  a.  Scott        *       ii,  19 


Ixxii 


TABLE  OF  CASES. 


Lang^taffe  v.  Taylor  -     i.  53, 57 
Langston,  ex  parte      ii.  205, 207 

V.  Blackmdre-      ii.  239 

«?.  Olirant     i.  438, 494 

Langfton  v.  Hughes  i.  165 

Lanu  V.  Church     -  -    i.  36 

Lance  a.  Parsons        -        i.  800 
Lanoy  v.  The  Duke  of  Athol 

i.  388 
Lansdown  r.  Elderton        ii.  144 
Lansdowne  (The  Marquis  of) 
t7.  The  Marchioness  Dowager 
of  Lansdowne        -  i.  235 

■^ (TheMarchioness 

Dowager  of)  a.  The  Mar- 
quis of  Lansdowne    i.  235, 350 

-    i.  173 

ii.389 

i.  404 

.     i.  310 

i.  78 

-    ii.l54 

i.  222,234 

-  1.30,34 
ii.280 

-  11. 358 
ii.  182 


Lanyon  v.  Blanchard 
L'Apostre  v,  Plaistrfer 
Lark  a.  Newis 
Larkins  v.  Larkins 
Lashley  v.  Hogg 
Latham  a.  Rapp 
Lathrop  v.  Marsh 
LaughCon  a,  Ross 
Launder  a.  Pomfret 
Lavender,  ex  parte 
Lavington  a.  Floyer 
Law  !?•  The  East  India  Com* 
pany        -        -        -    ii.  174 


V.  Law    - 
f?.  Rigby 


.  ii.  95 
i.  92 

Lawes  v*  Bennet  -  «  i.  361 
Lawford  Charity,  in  re  i.  209 
Lawley  v.  Hooper  i,  14,  519 

Lawrence  a.  Collett     i.  334,  335 

r.  Lawrence         i.  279 

; a.  Whichcote       i.  474 

Lawrenson  r.  Butler  -  ii.  8 
Lawson  t?.  Lawson  -  i.  ASS 
V.  Morgan       i.  128, 281 


Lawson  a.  Scott  -  -  ii.  267 
Lawton  t?.  Lawton  -  i.  224 
loiycocli^  ex  parte  -        •  ii.346 

a.  Shuttleworth     ii.  212 

Layer  a.  Cotter 

i.  268, 270, 271, 311 
hs^yUnn^  ex  parte        -        i.  503; 

ii.  350,  355,  356 
Lea  a.  Barker  -         i.  338 

Leach  a.  Campbell      ii.  227»  228 

a,  Thompson    ii.  463, 495 

Leaf  a.  Jackson  -  i,  90,91 
Leake  v.  Leake      -      i.  327,  ASQ 

r.  Robinson       i.  282,  330, 

356,363,406,410;  ii.226 

a.  Thompson  i.511;  ii.426 

a.  Wood  -        ii.  245 

Leapingwell  a.  Baddeley      i.  20 

a.  P&ge    i.  352, 362 

Learcroft  v.  Maynard  i.  326 

Leathes  a.  Mortlock  -  i.  443 
Lechmere  t;.  Brasier      ii.  23, 126 

r.  Lechmere       ii.  106 

a.  Speldt  ii.  426 

Le  David  a.  Jones  -  ii.  278 
JLee  V.  Alston     -  -   ii.  234 

_    t;.  Bennet         -  i.  296 

—  V.  Bowler  «     i.  166 

—  r.  Brown  -  i.  460 
_   r.  Cox           i.  288, 284, 287 

a.  Hamblyn         •  i.  98 

a.  Hornsby    -  -     ii.  78 

_   a.  Kennedy   ii.  48, 49, 50, 65 

—  a.  The  King        -        i.  171 

r.  Muggeridge   1.878;  ii.  86 

_    «;.  Prieaux    -        i.  376,877 

—  f7.  Rook  -  -  ii.  174 
_    a.  Short  ii. 257, 276,284,285 

a.  Tapp        -  <-    ii.  59 

_    f>.  Turnbull        .      .    i.  295 


TiliBLE  OF:  CASES. 


Ixxiii 


Lee  a.  Wallwyii      -        •  ii.  224 
Le€8  a.  Mellor  ii.  181, 182 

Leech  27.  Bailey    .         .    ii,  280 
Leeds  (The  Duke  of)  v.  Osborne 

i.  323, 325 

-^ " r.  The  Earl 

i.  240,  242 

ii.  408 

i'l.  356, 447, 4A& 

ii.  7,  61 

-      ii.  339 


of  Strafford 
Leers,  ex  parte 
Lees,  ex  parte 
Legal  V.  Miller 
Legard  o.  Johnson 

a.  Johnson    -    ii.  45,  80 

Legge  V.  Croker  -  ii.  106 
Le  Grice  v.  Rnch  -  i.  815 
Le  Heup,  es  parte  -  ii.  471, 484 
Leigh  (Lord)  a.  Forrester  i.  383 
».  Haverfield  -  ii.  6 
a.  IUing*>vorth  -  ii.  285 
V.  l^igh      i.  254,  415, 416 

i.  382,383 

.     i.  405 

.       i.  337 

-  i.  329 

-  ii284 

-  i.  140 
ii.  379 

-  i.  171 


a.  Lutkins    - 

a  Miles 

V.  Norbury 

a.  Scbenck 

a,Yate 

Leighton  a.  Potts 

Leman,  ex  parte 

Lempriere  v.  Pasley 

Lench  v.  Lencb  i.471;  ii.  112^139 

Lendey  a.  Taylor   •    -        i.  162 

Le  Neve  v,  Le  Neve 

i.  185,  504;  ii.  109 

—  a.  Norris 

].  165, 240,  242,  4^ 
Lennon  v.  Napper  -  ii.  2 
Leotball  a.  The  Corporation  of 
Barford  .  ii.  460, 467 
Leo  a.  Davies  .  .  i.  229 
Leonard  a.  Atkinson      -     i.  133 

V.  Baker        -       ir.  396 

a.  Foster        -      ii.  269. 


Leonard  a.  GalUnd      i.  335, 371 

V.  Leonard        -     ii.  15 

(The  parish  of)  a.  The 

Parish  of  St.  Luke    i.239,24« 
Lepard  v,  Vernon 

i.  179;  ii.  141,232 
Lequesne  a,  Chicot 

ii.  239,  243, 246 
Lesley's  case  .  .  i,  475 
LetbieuIIier  v.  Lord  Castlemain 

i.24S 
Lethbridge  a.  Gwyn 
Levesou  o.  Gower 
Levi,  ex  parte 
Levy  V.  Lindo 
Levres  a,  Morgan 
V.  Morgan 


.     ii.  6 

i.372 

ii.  453 

ii.  30, 134 

-  i.  149 
i.  28,  53 

-  ii.  489 
i.385 

ii.  385 

-    i.35 

ii.  126 

ii.  256 

-  ii.  267 


Lewin's  case 
Lewin  v.  Lewin 
L^wis,  ex  parte 

-  a.  Busk 

9.  Freke- 

a.  Griffith 

a.  Grysman 

0.  Llewellyn  i.  353;  if.  236 

9.  Maddocks 

i.  376,472;  ii.  139 

V.  Mangle        -         i..  889 

V.  Pead    .      i.  153;  ii.  42 

Lewthwaite  a.  Clennel  i.  343,454 
Ley  a.  Lord  Kilcourcy    -     i.  83 

-  a.  Penticost  316,  352,  354 
Lickbarrow  r.  Mason  ii.  398, 399 
Lidwall  a.  Dickenson  -  i.  180 
Lidyard  a..  Stirling  -  .  i.  303 
Liebenrood  v.  Vines  -  i.  218 
Liebman  v,  Harcourt 

ii.  141,232,233 
Life  a.  Saniptor  -  !>•  246 
Liford^s  case      -        ii.  268, 270 


Ixxiv 


TABLE  OF  CASES. 


Liford  V.  Stamp  -  it.  969 
Lightburne  v.  Swift  «  ii.  202 
_____  a.  Wiiite  .  11.119 
Like  f>.  Bereslbrd        -        ii.  78 

c.  BrowD  -  i.  517 

Limbrick  a.  Bosworth  ii.  273,  ^76 
LiocolD  (The  Earl  of)  his  case 

i.  303 
LidcoId  College  (The  case  of) 

ii.268 
Lincoln  (The  Bishop  of)  a.  Har- 
ris -        -        -      i.  348 
Lincoln  (The  Countess  of)  v.  The 
Duke  of  Newcastle    -    ii.  1 14 
Lincoln  (Lady)  v.  Pelham 

i.  856, 367,  425 

Lincoln  (The  Bishop  of)  a.  The 

Chapter     of    the    Collegiate 

Church  of  Southwell  -  ii.  S64 

Lincoln  (Lady)  a.  White 

i.  149, 169 
Lindsay  v.  Lynch      -      ii.  7, 49 

a.  Shaw         -        i.  101 

Ltndsey's  case  *  i.  151 

Lindsey  a.  Croft        -  i.  444* 

Lindo  a.  Levy  «  ii.  20,  134 
Lingard  v.  Bromley    -      ii.  386 

V.  The  Earl  of  Derby 

1.  293,  294 
Lingood  v.  Croudier     «    ii.  239 

;   «?.  Bade        -        ii.246 

Linthwaite,  ex  parte  -  Ii.  387 
Lisle  a.  Peame  -         i.  128 

a.  White         -  ii.  281 

Lister  a.  Buxton        -      ii.  4, 39 

p  V,  Lister       -        -    i.  474 

Litchfield   (The  Earl  of)  e.  Sir 
Jobn  Williams       -        ii.  330 

-  a.  Ulrich        -     i.  843 

Litcbford  a.  Oldham    i.  S74,  4^5 


Littledale  a.  Lord  Lonsdale 

ii.  £39.  246 


Littlehales  a.  Bird 
--^— .  a.  Martin 


i.  9S 
ii.64 
i.  151 

i.68 


Litton  a.  Brown 

V.  Litton 

.^    a.  Robinson 

i.  2SS,  237;  ii.  204 

Liverpool  (The  Earl  of)  a.  The 

Princess  of  Wales  i.  89;  ii.  167 

Livesay  r.  Wilson        «       i.  105 

a.  Hoyle        -        i.  115 

Llandaff  (Lord)  a.  Ellard   ii.  80 
Llewellyn  a.  Froysel      -      ii.  44 

a.  Lewis  i.85S;  ii.  286 

€.  Mackworth   -   i.  21 

Lloyd,  ex  parte      -        -  ii.  ^7 

r. .     ii.  503 

0.  Amis  -  ii.  185 

a.  The  Attorney-General 

i.808 

r.  Baldwin        -        i.490 

r.  BrantoR 

i.  393, 396,  398,  399, 495 
r.  Cardy  -  -  i.  180 
r.  Grunfer  -  i.  94 

a.  Hodson    -    i.  268,  ^1 


V.  Johnes         -         if.  liSZ 

r.  Mackworth     -     ti.  269 

V.  MakeaiR         -         i.  74 

V.  Mansell        -        i.  126 

V.  Nangle  *         i.  41 

9.  Passingham 

i.  72;  ii.  88,  403 
r.  Spillct        ^         Ii.  139 

a.  Vaughan     -       i.  28f  96 

V.Williams        -        ML  79 

Loaring,  exparte    «  ii.  124,  392 
Locke  a,  Burrowes 

i.  262,  263;  ji.  14 


TABLE  OF  CASES. 


faOKT 


*  _— 

Locke  a.  Giham 
tnrf 


11.94 
i.6I4 
ii.7 


Lockey  v.  Lockey 
Loekyer  a.  DickeDflon  i.  439, 491 
Loetou  0.  LoctoD  -  !•  456 
Lodge  &  Fendal,  the  assignees  of, 

exparte        «        -        ii.  438 

a.  Manby        -        ii.  279 

Loftns  r.  Swift  -        ii.  195 

Logan V.  Grant        -    i.  Ill,  135 
Logg^u  a.  Pickett 

i.  478,499;  ii.  108, 121,  491 
Loman  a.  Pearce  -  i.  394, 895 
Lomax  v,  Lomax  -  i.  459 
London  (The  Mayor  of)  r.  Ains- 

ley         .        -        .        i.  148 

V.  Bolt    i.  228 

London     (The    Bishop   of)    a. 

Creuze        -         -        *i.  151 

a.  Hill 

ii.^26 
London   (The  City  of)  r.  Nash 

i.206 
V.  Mitford  i.  214 

-  ii.  454 
i.  830 

-  ii.  267 
ii.  138 

.  ii.  236 

i.855 

i.  383 

ii.  258 

-  i.362 
i.  270 
ii.  147 
i.  224 


Longt  exparte 

r.  Blackall 

a*Facey 

a.  Hassel 

r.  Long 

a.Rassell 

v.  Short 

Longden  a,  Sanders 
Lougdon  V.  Simpson 
Longford  v.  Eyre 
Longpman  «.  Windiester 
Longueville  a.  Poole 
Lonsdale    (Lord)    v.    Uttiedale 

ii.  239, 24« 
Lord,  ex  parte  •        ii.  ^5 

Loriflier  v.  Lorimer        i.  82,  245  ] 


Lorat  V.  Lord  Ranelagh  -  i.  201 
Loveacres  t;.  Blight  -  i.  333, 386 
Lovella.Farranti.232,237;  ii.204 
Low  0.  Barchard  i.  511, 519 

tiOwe,  ex  parte^  in  the  matter  of 
Amyes  .        .        .        ii.  852 

a.  Goodhart         .    Ii.  899 

tr.  Jolliffe        -        -  i.  863 

V.  Swift     -        .        ii.  26 

Lowes  r.  Backward    «       i.  858 

V,  Lash        -        -    Ii.  46 

Lowfield  a.  Townsend  «  i.  18 
Lowndes  v.  Collens      -  i.  63, 66 

V.  Cornford     -    ii.  841 

■      V.  Lane      -        -  ii.  80 

V,  Lowndes    i.  456, 458 

Lowson  V.  Copelaod  -  i.  485 
a.  Supple    i.  414?  iJ.818 


Lowten  a.  The  Mayor  of  Colches- 
ter        -        1.509;  ii.  92,297 

a.  Parkhurat 

i.  13,488;  iLlST 
Lowther  v.  Carlton        -      i.  185 

(Lord)  a.  GaAarth  ii.  126 

_— _  V.  Lowther 

i.  148,  156;  ii.  14 

a.  Scoles   -    ii.  266, 270 

.  a.  Sfauttlewortb  ii.  18T 
Lowthian  r.  Hassell  -  ii.  217 
Lucas  a.  Austin     -     ii.  271,276 

t?.  Cooierford      i.  203, 205 

€7.  Seale        -        -  ii.208 

V.Wilson  -        li.246 

Lnders  v.  Anstey  -  «  ii.  63 
Ludlam,  ex  parte  -  ii.  467 
Luf  kin  r.  Nunn  -  -  i.  222 
Luke,  exparte      •      i1.d63, 864 

€?.  Bridges        -        -  i.  44 

(The  Parish  of  St.)  v.  The 

Parish  of  St.  Leonard  i.  230,  »4« 


Ixxvi 


TABLE  OF  CASES. 


Lumfeya.  Balmanbo  ii.  £2,84,34 
Lumbe  r.  Milnes  -  i.  270, 376 
Lund,  ex  parte  -         ii.  331 

Lupton  r.  Hescott        -         i«  92 

r.  White     -        .  i.l55 

Lusb  a.  Lowes    -        -        ii.  46 

V.Wilkinson  -  ii.77 

Lushington  v.  Sewell  -  i.  75 
Lutkins  v.  Leigh  -  i.  382, 383 
Lutwidge  a.  Shiphard  i.  295,382 
Lutwyche  v.  Lutwyche 

1.254,  415,416 
Lybf?.  Watts  -  -  ii.277 
Lyddon  v.  Lyddon    -  i.  460 

Lyddal  v.  Weston  -  ii.  25, 53 
Lye  a.  Cruttwell  ii.  68, 69, 427 
Lynch  a.  Lindsay  -  ii.  7, 49 
Lynn  0.  Beaver  -  i.  260, 343 
Lyon  r.  Chandos  -      ii.  116 

a.  Eaton         -        -      ii.  2 

V.  Mercer    -        -      ii.  503 

V.  Mitchell      -    i.  337, 348 

a.ParneII     -        -      i.402 

Lysaght  a.  Dwyer  -        -  i.  323 

— , V.  Royse        ii.  226, 460 

hyiHeiovk^  ex  parte        -     ii.479 

MA ANS  t;.  Henderson  -  i.  173 
Maberley  v.  Strode  -  i.  342 
Maberly  v,  Robins  i.  71 ;  ii.  133 
McCartney  a.  Hewitt  -  ii.  185 
Macaulay  v.  Philips  i.  78,  79,80 
Macclesfield  (The  Earl  of)  v. 

Davis  ...  i.372 
M^Combie  v.  Davies  -  i.  181 
Mace  V.  Cadell  -  i  i.  389, 391 
McDonald  r.  Hanson  -  ii.  35 
Macdonald  v.  Macdonald 

i.40;  ii.  118 
Macdonnell  er.  Robinson     ii.  4^ 


M'Donough  v.  Shewbridge  ii.  9IOi 
M'Doual  a.  Crosbie  ii.  56, 306 
M^Doug^l,  ex  parte  «  ii.  467 
M'Entire  a.  Hannay  -  i.  126 
M'Gae,  ex  parte  ii.  399, 414, 415 
M'Ghie  v.  M'Ghie  -  ii.  225 
M'Guire  a,  Ashburner  «  i.  314 
^HisicheW^  ex  parte  -  ii.  372 
Macher  t?.  The  Foundling 

Hospital    -        -        -    i.20y 
M'Kenire  v.  Eraser     -        i.  262 
Mackenzie  r.  Johnston     -    i.  151 
Mackintosh  a.  Scott     -         ii.  69 

V.  Townsend    ii.  312 

Maclean  a.  Knight  -  ii.  215 
M'Leod  V.  Dnimmond 

i.  439,440, 441, 
Macklin  r.  Richardson  -  ii.  148 
Mackl  ish  a.  Eki  ns  -  .  i.  1 80 
Mackreth  a.  Waring  i.  215;  ii.  36 

a.  Fox  -        ii.  42 

V,  Symmons 

ii.  82, 124, 197, 392 
Mackrill  a.  Cordwell  -  J.  482 
M'Queen  v.  Farquhar  i.  248;  ii.  224 
Mackworth  a.  Llewellyn        i.  21 

a.  Lloyd      -    ii.  269 

M'Lauchlin  a.  Harney  -  i.  371 
M'Leay  a.  Edwards  i.  106;  ii.  105 
M'Leroth  v.  Bacon  i.  414 ;  ii.  235 
M*Morris  v.  Elliott  -  i,  107 
Macnamara  v,  Browne 

i.  155;  ii.14,118 

a.  Purcell     -    i.  158 

a.  Rigby  i.  66;  ii.  143 

a.  Williams     -  i.  236 

M*Neile  r.  Lacy  -  ii.56,154 
McNeill  r.  Cahill  -  ii.360 
Macpherson  a.  Brummel  i.  202 
Maddison  v.  Andrew     •     ii.  225 


TABLE  OF  CASES. 


ixxyii 


Maddocks  a.  Lewis 

i.  376,472;  ii.l39 

V.  Wren      ii.  192, 195 

Maddox  f>.  Maddox  -  i.  186 
Madox  V.  Jackson  -  ii.  178 
Magdalene  College  (the  case  of) 

ii.  262, 963 
Magratb  a.  Moore        -     ii.  138 

— ^ V.  Lord  Mnskerry    i.  36 

Main  a.  Walker  -        i.411 

Mainwaring  a.  Gower  i«  436, 487 
Mair  v.  Glennie  -  -  ii.  422 
Maitland  9.  Adair        -        i.411 

— 1— a.  Mazzaredo  -    i.  109 

a.  Smith      .         i.  852 

Makeam  a,  Lloyd  -  «  i.  74 
Malcolm  t?.  O'Callaghan  i.  396,399 

V.  Martin        -       i.  350 

Malim  v.  Keighley  i.  373;  u.309 
Malins  a.  Wheeler  -  i.  78, 84 
Mallabar  v.  Mallabar  -  i.  358 
Maltby  a.  Anderson    ii.  160, 442 

a.  Hall        ...  ii.277 

a,  Meux        -        li.  107 

Man  t;.  Ballet        -        -     ii.326 

a.  Debeze        -        -  L  323 

V.  Forrester  i,  174 

V.  Shiffner        -        -  i.  172 

V.Ward  .   i.  16,21 

Manaton  o.  Molesm^orth    -    i.  62 

V.  Sqnire  -        -  L  245 

Manby  a.  Colegrave     •       i.  304 

V.  Curtis     -        .  ii.  279 

V.  Lodge         -       ii.  279 

Manky  a.  Gifford  -  i.  468, 471 
Manning,  expcBtte 

i.  501;  ii.  126, 132 

— a.  Bainbam     -     ii.  94 

'- r.  Burgess  •       ii.  1-87 

'—  a.  Dan  vers      -    i.  366 


Manning  a.  Hutchin  -        i.  492 

V.  Spooner     i.  384, 461 

V.  Western       -  ii.  419 

Mansell  a.  Lloyd        -        i.  126 

V.  Mansell  -    i.  401 

Mansfield's  case  -  ii.  489 
Mansfield  a.  Shaw  -  i.  467, 
Mapplesden  a.  Courthope  i.  230 
Marasco  v.  Boiton    -  i.  123 

Marbury  a.  Tarback  -  ii.  229 
Marchant  a.  Halcot  •  i.  469 
Margravine  of  Anspach  a.  Noel 

i.  115;  ii.  20,128 
Margerum  v.  Sandiford  -  i.  52 
Mark  ham  a.  Bunn        «      i.  424 

r.  Smyth  -       .  ii.  259 

Marlar  a.  Whittaker    i.  43, 75, 76 
Marlborough  (The  Duchess  of) 
a.  The  Marquis  of  Bland  ford 

ii.  115 
. a.  Brace 


ii.  216, 385 

(The  Duke  of)  a.  Davis 

i.  11,409,500,513,514 
.  -— 17.  Lord- 

Godolphin  i.  268,273,311, 336 
Mario w  a.  Middlecome  ii.  78 
Marr  a.  Nuttall  -  -  i.  58 
Marriot  v*  Kinsman  i.  267, 273 
Marryat  v.  Hooke  -  i.  197 
Marsack  v.  Reeves  -  i.  498, 500 
Marsden  ».  Panshall  -  i.  182 
M2LX%h^  ex  parte        -  ii.  389, 415 

r.  Bathoe    -        -     i.35 

V.  Hutchinson  i.  AS9 

a.  Jones  -        ii.  77 

— ; a.  Lathrop       i.  222, 234 

'■ —  a.  Sandilands     -    ii.  164 

Marshall  v.  Bousfield        -  i.  337 
— '—^ '9.  Colman       -     ii.  166 


bcxviii 


TABLE  or  CASES. 


Marshall  v.  HoUoway 

i.  36^,459, 461 

a.  Norriah     -     ii.  183 

Marsham  a.  The  Dukd  of  York 

ii.  4«1 
Mars  ton  a.  Perry  -  ii.  196 
"MaxiiUf  es  parte    -        •    ii.447 

V,  Crump        -         i.  166 

a.  Jones         -  i.  376 

r.  Littlebales      -      ii.  64 

a.  Malcolm    -       -  i.  360 

V*  Martin    •        -     L  69 

V.  Mitchell 

ii.  9, 10,13,40,48,79 

a<  Powell        *        i.  125 

a.  Reynish        i.  392, 397 

Marwood  v.  Turner        -     i.  303 
MartiBius  v.  Helmnth  k  Schmidt 

i.l09 
Marton,  ex  parte  -  ii.  470, 482 
Martyr  a.  Powell  -  ii.  127, 132 
Mascall  a.  Cookes       -        ii.63 

a.  Price  ii.  264^265,266 

Mason  r.  Armitage   -    ii.  12, 51 
■    '       r.  Gardiner        -     ii.  410 

a.  Lickbarrow  ii.  398, 399 

>■     ■      a.  Maughan       i.  358, 390 

. ».  Murray        -        L  115 

a.  Ward  -        -      i.  210 

Massey  r.  Banner 

i/l45, 146,  161,156;  ii.  397 

a«  Dawsou    i.  432;  ii.  44 

v.  Dayiea        -        i.  147 

a.  Evans        -         i.  413 

V,  Hudson        •       i.  408 

. a.  Roberts  -        -  ii.  132 

Massie  a.  Abbot  «        i.  846 

Massinger  «.  Hardacres        i.  469 

Mastermau,  ex  parte  ii.  350 

.Masters  a.  Doe    -       i.  200,  205 


Masters  v.  Masters 

cuBashley 

Matchwick  v»  Cock 
Mather,  es  parte  - 

a,  Morgran 


L»t5 
ii.200 

i.350 
n.  409 
ii.2S» 
ii.4 
ii.  104 


Mathers  a.  Pember 
Mathews  v.  Feaver 
Matthews,  ex  parte 

ii.  163,  330, 424, 

«.  Houghton        i.  171 

V.  The  Bishop  of  Bath 

&  Wells         -        .        i.347 

a.Flyn  -        -  ii.890 

V.  L—e     i.S20;  ii.91 

a.  Moody    -        i.518 

V.  Paul   -        -  i.  867 

a.  Roberts  -        i.  192 

f?.  Stnbbs      -    ii*  144 

V.  Wallwyn 

1.65,161;  ii.  183 

V.  Warner     i.  32, 271 

Matthewson  v.  Stockdale  ii.  148 
Matthias  a  Gray  i.  520;  ii.  91 
Matts  v»  Hawkins  •  i.  208 
Maughan  v.  Mason  i.  358,  890 
Maule  a.  Crawshay 

ii.156,  163,167 

a.  Watkins      •        ii.405 

Maunde  a*  Walter 

i.  358,  359,  414;  ii.  38 
Maundrell  tn  Manndtell  ii.  197 
Mayor,  ex  parte        -         ii.  358 

V.  Simeon  «        •    i.  189 

Mawbey  a.  Burgesa  i-        ii.  225 


Mawgood  a.  The  Attorney* 

General  -  -  ii.  71,326 
May  a.  Dans  -  -  ii.  193 
..— .«  a.  Bartholomew     «     i.  386 

a.  Iggulden        •        i.  213 

Mayer  a.  The  Duke  of  Ancaster 

i.  351 


TABLE  OF  CASES. 


Ixscix 


Jifayhew  v.  Crickett    ii.  175, 177 
Maynard  (Serjeant)  bis  case 

1.12;  ii.  38, 106, 137, 4©8 

a.  Leareroft     «     i.  326 

May  ne  9.  Watts  -  -  i.30 
Mayor  of  Bristol  a.  The  Attorney* 

General        .        -         it.  SOS 

'*— Colchester  v.  Low  ten 

1.509;  ii.  92,297 
Maze  a.  Aubert 

1.164, 165;  ii.  160 
Blazzaredo  v^  Maitland  i.  109 
Meaburo  a,  Cannan  «  i.  178 
Mead's  case  -  -  •  i.  I2c; 
Mead  v.  Braham        •        ii.  468 

«?.  Norbury  -        -    ii#258 

V.  Lord  Orrery  i.  439 

Meade  a.  O'Neal  i.  382, 383 

Meadows  v.  Parry        -       L  405 

V.  Tanner     -        ii.  11 

Meaghan^  ex  parte  -  ii.  SS7 
Medcalfe  a.  Ives  «  -  i.  422 
Medex  a.  Watson  -  ii.  456 
Medlicot  a.  Williams  ii.  206 

M^licott  V.  O'Donnell 

i.l&6;  ii.37,119 

a.  Toole        -         ii.  7 

Medlycott  a.  Ainslie  ii.  58, 83, 85 

9.  Asbeton  L311 

Mee  a.  Fisher        -  i.  89, 94 

Meggott  V.  Mills  -  ii.  420 
Meller  a.  Paine 

i.  497,  501, 519;  ii.  125, 126 
Mellingv.  Melling  -  «  u73 
Mellish  a.  Baker  -  i.  220 
a.  Devisme      -  -    i.  414 

V.  Mellish  i.  68,  338,  441 

a.  Merry  weather      i.  30 

Mellor  t;.  Lees  *  n.  181, 182 
JMence  v.  Me  ace        -  i.  4B3 


Menetontf  v.  Gibbons  *  i.  177 
Mercer  a.  Lyon        ••  if.  60$ 

Meredith  v.  Gilpin        *     i.  22it 

a,  Goodtitle         i.  314 

a.  Woodbouse 

i.  147,474,481 
Merest  a.  Hodgson    -        i.  258 

a.  Morse  ii.  16, 247 

Mere  wether  v,  Shaw  ii.  58 

Meriel  v.  Wymondsold  i.  197 
Merrell  a,  Bayley  «  ii.  5 
Merry  v.  Abney    •        •*    i.  186 

a.  Day  .  .        i.  236 

V.  Eyves  -        i.  401,  494 

Merrywealher  v.  Mellish  i.  30 
Mertius  a.  Lacon  ii.  18,  219 

Meryweather  a.  Amory  i.  188 
Mesg^tt  V.  Mesgrett  -  i.  495 
Mestaer  v.  Gillespie     i.  274,  495, 

511;  ii.  88, 422, 4^5,  426 
MMcalfe  a.  Moore      «        i.  310 

V.  Pulrercoft 

i.72;  ii.  44,74,99,  104,217 
Meux  V.  Maltby  -  ii.  107 
Meyrick  a.  Heme  -        -    t.  888 

a.  Beynolck  ^       11.116 

Miala.  Poor  -  -  i.  373 
Michell  a.  Bullen  ii.  256, 257, 281 

»_  V.  Michell      -        i.  366 

Micklem  a.  Doe  -  i.  338 
Middlecoine  v,  Marlow  '  -  ii,  78 
Middleton  a.  The  Attorney-Ge^ 

neral        -       ii.  298, 299, 300 

^-—    a.  Awbrey  i.382 

. a.  Copisii.86, 103,339 

v.  Dodswell  i.  72,  449 

...  a.  Viscountess  Monta- 

cate        -        -        -        ii.  87 

fl.  Well«i     -        1.66 

Middleditch  v.  Sherland      i.  148 


Izxx  ' 


TABLE  OF  CASES. 


Mighell  a.  Gregory  i.  478;  ii.  8 
Milbank  v.  Revett  -  -  ii.  167 
Milbanke  a.  Greorge  -  ii.  222 
Mild  may,  ex  parte     -        ii.  481 

a.  Selwood 

i.  315,  352,  354 
Mildred  t?.  Robinson  -  i.  69 
Miles,  e*  parte  -  -  ii.  874 
a,  Kirkman 

i.  869;  ii.  199, 200 


V.  Leigh  - 


Mill  a.  Dowling    - 
a.  Hiem 


1.405 

-  i.215 
1. 184,  185 

ii.  77. 98 
i.  303 

-  1.358 
ii.276 

-  ii.  401 
ii.  7,  61 


Millard  a.  Hollo  way 
Miller  a.  Abney 

a.  Ashby     - 

a.  Bedle  - 

a.  Brickwood 

a.  Legal 

.r.  Miller       i.4«2;  ii.  110 

. r.  Race    -        -        i.  864 

V.  Warinington 

i.  243,  245,  246 

&  Sweet  a.  Worrall  li.  274 

Millet  r.  Rouse  •        -        i.  506 
Milligan  a.  Dick   -        -   ii.250 

v.  Cooke      -         ii.  34 

Mills's  case        -        ii.  248,  244 
Mills  V.  Banks        -  i.  391 

a.  Grant    -        ii.  123,  392 

— ■ —  V.  Hanson        -         li.  194 
r  a.  Meggott  -        -    ii.  420 

t?.  Farmer        -  ii.  308 

MilDer,  ex  parte  -        *     ii.  353 

t?.  Lord  Harewood    ii.  83 

: —  V.  Milner  i.  366, 380 

a.  Slade  -        i.371 

a.  Taylor  -        -    i.  121 

Milnes  v.  Slater  i.  312,  335,  384 
V,  Cowley        i.  160, 493 


Milnes  r.  Geary        -  ii.l7;247 

V.  Gratrix  -    li.  243,  244 

a.  Lumbe         i.  270, 376 

Milsington  (Lord)  t;.  Lord  Mul- 

grave  -        i.486;  ii.230 

Milsom  V.  Awdrey      -        i.  334 
Mil  ward  a.  Berrisford         ii.  197 

a.  Kinder  -        -  i.469 

v.  Oldfield      -        i.  80 

Minchin  a.  Chambers  -  i.  450 
Minet,  ex  parte  -  -  ii.  66 
Minnethorpe  a.  Gray  -  i.  334 
Minor,  ex  parte  u  518;  ii.  144 
MinshuU  a.  The  Attorney-Gene- 
ral        -        -        -        ii.306 

Minto  (Lord)  a.  Elliot         i.  428 
Mitford  a.  The  City  of  London 

i.214 

r.  Mitford  ii.  78,  86,  335 

a.  Pybus        -        i.  331 

Mitchell  V.  Bower  -        -   i.456 

a.  Buckle 

ii.  52, 74,  76,  99 

t;.  Cockburne 

i.  165;  ii.  169 

V.  Dors         -        i.  227 

V.  Eades  -        -  ii.  233 

.    a,  Harrison      -     i.  465 
_...^-.   a.  Ingram     -        i.  104 

a.  Innes  -        -    i.  408 

a,  Jackman  -        ii.  366 

_-^_    a.  Jones  i.  358, 364 

a.  Lyon    -    i.  337,  348 

a.  Martin 

ii.9,10,13,40,43,79 

, t;.  Reynolds   -        ii.  66 

a.  Stenhouse  i.  329 

Mocattav.  Murgatroyd  ii.l86, 197 
Mocatto  o.  Wafer  -  i.  205 
Mocher  v.  Reed    -  -    i.  87 


TABLE  OF  CASES. 


Moflatt  a.  Foribea  -  ii.  199 
Moggridge  v.  Thackwell 

1.325;  ii.  302,  317 
Moir  V.  Mudie  «  «  i.  30 
Molesworth  a.  Gregory       i.  296 

— a^ManatoD         i.62 

Molios  a.  Dniry        •      -  i.  233 

>  a.  Daws    -        -    ii.  269 

Molioy  V.  IrwiQ  i.209;  ii.  15 
MoQck  a.  Broome 

1.311,  370;  ii.18,110 

— a.  Keily 

i.  393,  396, 397, 398 

r.  Lord  Monck 

i.  323,  327,  328 
Mondey  v.  MoDdey  -  ii.  203 
Monk  a.  Peacock 

i.  268,  269,  272 
Monkhouse  v.  The  Corporation  of 

Bedford        -        -         ii.213' 

..  a.  Buxton      -    i.  72 

V.  Hay    -        ii.  4&2 

Monro,  es  parte  ii.  394, 431 

Montague  a.  Bernard 

i.  255,  347,  4®2 
Montacufe  (Viscountess)  v.  Mid- 

dleton  -  -  -  ii.  87 
Montesquieu  v,  Sandys  i.  29,  56 
Monteith  v.  Taylor  -  i.  78 
Montford  (Lord)  v.  Lord  Cado- 

gan  -  -  1.486;  ii.2d0 
Montgomery,  ex  parte        ii.  885 

^ 't;.  Clark    -  ii«494 

Montolieu  d.iLord  Elibank  ii.  78 
Mood  a.  Champ  -  •  i.  67 
Moody,  ex  parte        -        ii.  376 

t;.  Matthews      -     i.  518 

-^— — —  u.  Spencer     -        -  i.  37 

-.  t^.Walteni     i.492;  ii.53 

/ 


f  w 


Moor  v*  Hart      •        -        ii.  63 

V.  Rycault        -  ii.78 

a.  Turner    i.329,  341,  342 

Moore  a.  Bowmaker  «  ii.  172 
.  a.  Brown        -        ii.  152 

V.  Butler 

i.  276, 289;  ii.  109 

V.  Foley  -        i.  213 

—  a.Frere     -        -    ii.  197 

a.  Homan       -         i.  220 

I         a.  Jennings  -        -  i«  186 

a.Knye        i.520;  ii.92 

«.  Magrath      -        ii.  138 

V.  Metcalfe  -        -  i.  310 

« 

t?.  Moore     -    i.  298,  364 

a.  Ward         -         i.  297 

Mootham  v.  Hale      -  i.  42 

Mordaunt  t;.  Hussey  -  i.  453 
Mores  v.  Huish  -  -  i.  379 
Morewood  v.  Wood  -  ti.  286 
Morgan,  ex  parte 

i.367;  ii.  210, 385, 452 
. a.  Bousher     -     ii.  256 

tf.  Burney       -        i.  61 

a.  Corder  -        -  ii.  203 

t).  Goode         i.  123,  231 

■    ■  V.  Horseman  ii.  360 

a.  Lewes    i.  28,  53, 149 

a,  Lawson      i.  123,  231 

V.  Mather    -        ii.  238 

.  V.  Morgan        i.  67, 441 

a.  Newman    -      ii.  273 

_—.—  a.  Pearson    -        f .  320 

a.  Randall        ii.  63,  76 

I  a,  Rickman 

i.  285,  320,  827 

V.  Shaw     -    II.  18, 253 

a.  Turner       i.  245,  247 

o.  Wynn         •        ii-  83 


n 


Ixzxii 


TAOliE  PF  CA6B9. 


Morioe  r.  Tbe  Bisbop  of  Durbam 

k373;  ii.  14^»  305,  306»  324 

Morison  y.  Turnour     «        i.  259 

Morley  a.  Hugbes     -        li.  449 

^  a.  Niell    -        -    ii.  497 

a.  Wright  ii.78, 177,  335 

Morphett  t;.  Jones   . 

L  230,  478;  ii.3,40, 130 
Morooy  v.  0*Dea 

i.209;  ii.l5,  181, 186 
Morret  v.  Paske  ii.  196, 197, 198 
Morrice  v.  ADtrobus     «     ii.  263 

a.  TwiDiDg         ii.  12,  62 

Morris  v.  Burrows  i.429;  ii.  110 
V.  ClarksoQ     -        i.  465 

—  V.  Cleasby        -       L 196 

V.  Colman  -      ii.  66, 157 

r.  Dillingham     •      i.68 

i?.EIme    -        -      1.197 

a.  Fryer    -         -    i.  315 

a.  Tlie  Warden  &  Minor 

Canons  of  St  Paul's       u.  257 

—  a.  Staines     i.  41,  86,  210 
r.  Stephenson  •        ii.  10 


Mortlpck  0,  Sheriff    -       L«Mf 

_ a.  Vipan 

i.  83,  116,  122 
Morton  a.  Davies  •  •  i«  201 
Moseley  v.  Dayies        «      ii.286 

Vm  Moseley  -     -    i.  347 

V.  Virgin        i.  303, 206 

V.Ward    -        -   i.434 


Morrison  a.  Dutton 

ii.  153, 359,  $60, 400,  435 

^  a.  Ridges  i.32S,-  ii.31i 

Morritt  a.  Blower       -        i.  385 
Morse  a.  Hicks.    -        -     i.  907 

r.  Merest      -    ii.  16,  247 

t;.  Lord  Ormond       i.  338 

V.  Royal 

i.  56, 146,  473, 480,  510 
Mortimer  v,  Davies     r        ii.  91 

a.  Symmons    -   i.  510 

. c.  West    i.  74,  92, 108 

Mortlock  V.  Buller 

i,  14;  ii.  10, 12,  H  2&  62 
1 IT.  JLegthea     •     L 


Mosely  a.  Knight  i.237;  ii.23S 
Moses  a.  The  Attorney-General 

i.488 
Mosse  a.  Archer  -  i.  17, 252 
Mostyn  a»  Boardman 

1202,203,211 
Motteux  a.  Durour  «  i.  358 
Moule,  ex  parie  i.  35;  ii.  848 
Moulson  a.  Jewson  ii«  78,  79 
Mount  a.  Wilson  -  ii.  110 
Mountain  v.  Bennet  •  ii.  43 
Mountford  p.  Scott  i.  184;  ii.  206 

. — — V.  Taylor   -        i.  144 

Mountfort,  ex  parte.  -  ii.  205 
Mowbray,  ex  parte  -  ii.  406 
Moxom  a.  Sibthorpe  -  i.  412 
Muckleston  v.  Brown  -  ii.  323 
Mudie  A.  Moir  •        -        <-  i.  90 

a.  Wright     -        -    i.  34 

Muggridge  a.  Annesley 

i.l93;  ii.ld2 

a.  Lee  i.378;  ii.  86 

Muilman  «•  D'Eguino  -  ii.  173 
Mulgrave  (Lord)  a.  Lord  Mil- 

sington        -        i,  486;  ii.  230 
Mulleti  a.  Campbell    -      ii.  431 

a.  Robinson        *      i.38 

Mulyany  v.  Dillon  i.  438, 481 
Mumford,  es  parte  ii.  94,  410 
a.  Randall       i.  78,  84 

MuncaMer  (Loid)  <i»  Fe^iugton 

1.108 


tAtlLE  Gt  CAkth. 


liunfcy  a.  The  AitatMy^QM^ 

ii.309 
MwAaj  a*  Bnahhj 
M undeii  a.  Collett 
MciD^y  a,  Chnrcfc  ^ 

-^ V.  Mundy 

L.  a.  Weddell 


■t-jh 


-      il.  190 

1k212 

*  i.254 

i.  244, 346 

.1.429 
H.6 


]tfiiDr6e'9.  Dotfglad  « 
MUi>l  a.  Grant  '  ^ 
Munyard  v.  Netr  ^ 
Miirat  «.  Whiieb^  -  i.  132 
Mare,  ex  parte  •  ^  iir  1 78 
*  ..  .  a.  Palmer  -  -  k64* 
ifiirgfaCroyd  a.  MooaClttii.186, 197 
BtiK'sey  «r,  Sanders  ^  i^  94 
ffarpby,  in  the  matter  ef  H.  S3S 
^  "  ■  ' —  v»  Cunninghflini  i.  34 
MtBrrray,  expcrrte  *  *.  u.S9^7 
a.  Bathnrst  -  ii,8l 
p,  L&rd  Blihmk  i.  79,  SO 
V.  Jones  i.  252,  405 

^.TheEarlofKinnott) 

i.  389 
a.MnsM  *  1.115 
V.  Palmer  i.  (52;  ii.  1 19 
1^.  Shadivell     -        i.99 


i^-Ai 


I        III*      — 


JAM 


.*  ifc      *< 


ISSS 
1.41 


ITusgrave  a.  Perfect  ^  it.  175 
Sfiisgrove  a.  Bennett  -  i.  26 
Ituskerry  (Lord)<R.  iCagtaft  i.  36 
Bf  ufrie,  «dr  parfr  <>  .  ILdGl- 
MydcHefoB  #•  tiont  jLehy6t^ 

i.  sod;  i!.'44 

Ify^rs  V. ^        -«  1.8^ 

Mylde  V.  DtckcrncNiii  n.  18, 258 
My tton  V.  Harrifir       «       ir.  257 

NAEf^Nab  .  -  -1.892 
Bbbbe  a.  Jones  ^  -*  i.S9!i 
Hagfle  V.  Ediwftris'     •        ii.  256 


Nangte  it.  he^h 

a.  Lloyd    - 

Namtiock  v.  Hortoft 

i.  361,624;  ii.  234, 236 
K^Lpiet  V,  Lady  Effingham  1.296 
Napper  a.  Lemofn  -  i!.  2 
Vflfeh  04  The  Attomejr43«neral 

fi.Sief 

rf.Bdtmgi.  246,24^,2*7,250 

a.  The  CHf  6f  London  i.  206 

a.  Oorteg        -        *  Ji.  gl 

1;.  Palmer    -        -       ii.  60 

a.  Shelley       -    i.  4198, 60fl^ 

(;.  Thorn    -        .       ii.28af 

Hsiflor  V.  CoIKnge        -      1. 224 

•^ V.  Christie    .        -  h  124 

—^— V.Taylor    -        -      i.69 

V.  Wynch      -        -  ii.  16 

Neale,  ex  parte         f .  49 ;  i!.  380^ 

V.  Bealing        -        .  i.  93 

:  a.  Bennett    -        -  ii,  281 

a.  Stephens        -«        i.  120 

Neare  a.  Palmer  ii.  6*,  88, 98 
Iffector  e.  GenneC  i.  445, 446, 447 
Nelson  V.  (HMeld       -      ii.  494 

^ a.  Reynolds  i.e2;ii.2tM34 

— —  o.  Thompson  h  279, 280 
Nelthdrpe  v.  Pennyman'  ii.  144 
Nehhrop  cr.  Kirding  -  n.  168 
Nenny  a.  Langham  -  if.  79* 
ISei/bitt,  eJ^  parte        -        ^i.St 

a.  Scott    -        -     i;  f§% 

-^ V.  Tredennick 

i.  207,439^ 482;  iI.  Ml, 221 
Nei^ill  r.  Neviir  -  -  ii.dOO 
I^vilie  V.  Wilkini^on  ii.  64, 86 
He^.  a.  Mutiyard  -  1.  352 
SWberry  v.  Jacdes  ii.  67, 151 
__.^-  a.  Reynolds  -  ii^  27? 
lowborn  d.  Hack^    -        i'.26l0 


IxxxiT 


TABLE  OF  CASES. 


Newborough  (Lord)  a.  Wynne 

1.70, 151 

Newburgli  v.  Wren        -      i.  92 

Newcastle  (The  Duke  of)  a.  The 

Countess  of  Lincoln        ii.  114 

Newcastle  (The  Duchess  of)  a. 

Lady  Pel  ham        -        .1.93 
Newcombe  a.  The  Attorney- 
General       -        -  ii.  298, 324 

a.  Trower        -  ii.  31 

Newcomen  v.  Bethlehem  Hospital 

i.  331 
Newdick  a.  Robinson  -  i.  125 
Newdigate  a.  Stead  -  ii.  141 
Newis  r.  Lark  -  -  i.  404 
Newland  r.  Champion  -  i.  02 
Newlyn  a.  Pearce  -  i»  483 
Newman's  case  -  -  ii.  208 
Newman  v.  Auling  -    i.  08 

.— a.  Cox        -  i.  100 

. V.  Kent  •    ii.  117 

^ 1?,  Morgan         •   ii.  273 

.  V.  Nightingale       i.  342 

•— —  r.  Payne      -      i.  28, 52 

Newmarch  v.  Brandling  il.  38, 102 

r.  Clay        -      ii.4l9 

Newton  «.  Ayscough        -  i.  355 

V.  Bennett  -    i.  293, 432 

a.  Buckmaster       ii'270 

V.  Foot        -        -  i.  102 

a.  Orr    -        .       i.438 

..........  a.  The  Earl  of  Salisbury 

ii.  78 
Nicholas  a.  Evroy  -  i.  502 
Nicholls  a.  Baxter  i.510;ti.413 
■  V.  Butcher        -   i.  305 

!?•  Judson    -         i.  319 

■■Pi       ■   ' p.  Osborn        -      i. 343 

— o.  Ptoker  -       -  ii.  280 

Nidiok  t;«  Cbali^         -      ii.241 


Nichols  €.  Clent 
Nicholson  v.  Squire 
Nield  V.  Smith 
Niell  V.  Morley 
Nightingale  a.  Newman 
Nind  a.  Beale 
Nisbet  V.  Smith 
Nissen  a.  Salomons 
Nixon  d.  Bowker 
Noble  a.  Devnynes 

ii.  103, 104, 105, 430, 454 


-  1. 171 

1.506 

1.514 

ii.497 

i.342 

1.65 

ii.  173 

ii.399 

i.l08 


a.  Franks 


... a.  Gallini  « 

a.  Greatley 

a.  Vulliamy 


i.  418, 524 

-       i.d54 

.   i.512 

ii.  103, 440 

-  i.ll2 

«      i.390 

-    i.305 

i.ll5 


Nodes  t;.  Battle 
Noel  V.  Lord  Henley 

v.  Hoy  - 

-»—  t?.  King 

a.  Ord  i.  155, 493;  ii.  13, 14 

V.  Weston        -        -  ii.  181 

Norbury  a.  Leigh        -       i.  '^37 

..... a.  Mead    -        -  ii.  258 

Norcliffa.  The  Earl  of  Winchel- 

sea         •        •        •        i.422 
HorMV,  ex  parte         11.103,428 

(The  Duke  of )  r.  Worthy 

ii.5,30 
Norgate  v.  Ponder  «  ii.  241 
Norman  a.  Tappen  -  i.  74, 75 
Normanby  (The  Marquis  of)  t?. 

The  Duke  of  Devonshire  ii.  51 
Norris  a.  Howland        •     •  ii.  27 

v.  Kennedey  -  i.  117 

V.  Le  Neve 

i.]&5,240,242,483 

r.  Wilkinson  .  ii.  205, 206 

Norrisli  r.  Marshal  I  -  .  ii.  188 
North  (Lord)  v.  Purdon  . .  i.  453 
Northcote  a.  lud^on    •.  J.  280. 


TABLE  OF  CASES. 


hutr 


Northcote  a.  Skryinsher      i.  S63 
Northey  r.  Strange        •     i,  356 
THoTtMeigh^  ex  jmrte  -        ii.472 
Northumberland  (The  Duke  of) 
a.  Jervoise  i.  339;  ii.  25, 53, 1 14 

■  a.' Watson 

1. 246, 251 
Norton  a.  Barfooi  -  ii.  277 
v.  Barker    -        -   i.  421 

■  r.  Clarke  -  ii.  274 
■'  €.  Fermor  -  •  ii.  271 
—  a.  Hobbs  -  ii.98 
a.  Whaley  .        ii.91,94 

■  (Colonel)  his  case    i.  4^1 


Norway  v.  Rowe 

i.  106, 208. 229, 230;  ii.  5, 192 
Noton  a.  Slatter  -  i.  304 
Nottingham  v.  Jennings  i.  332 
Novaes  v.  Dorrien  *  i.  101  I 
Novosielski  r.  Wakefield  ii.  214 
No  well  t;.  Hicks  -  ii.283 
Nowcrs  V.  Colman  «  ii.  4<53 
Nugent  V.  Gifford  -  i.  439, 440 
Nann  a.  Lufkin  «  «  i.  222 
».  Wilsmore    - 


Nutbrown  v.  Thornton 
Nutt  a.  White 
__  a.  Wright 
Nuttall  V.  Marr 


.  ii.  103 
i.222 

-  i.601 
ii.  173 

-  1.58 


OAKLEY  a.  Burroughs 

ii.  20, 107,  129,  131 
■■'  a.  Thomas        i.  227 

Obee  tf.  Ridley      -     i.  100, 105 

a.  Taylor    -    i.  100;  ii.  14 

0*Brien  a.  Barrington    •    i,  479 

a.  Falkner         -      i.  29 

.,  r.  Grierson  i.  210;  ii.«  16 

a.  Hindle      -        ii.  410 

^  .  a.  Roche 

i.  152,499;  ii.  9S,  118 


O'Callaghan  o.  Cooper 

i.40l,ii.63 

~-   a.  Malcolm 

i.  398,  399 
O'Connor  v.  Cook        -      ii.  257 

r.  Spaight       -     i.  162 

0*Dea  a.  Browne     i.  209;  ii.  15 

■  a.  Morony 

1.209;  ii.  15,181,  186 

V.  O'Dea  -  I  30 

O'Dell  CI.  Crone 

].  333, 340,  348,  356 
Odell  a.  Williams  .  i.  60 
O'Donnel  v.  Browne      -      i.  68 

a.  Medlicott 

i.  155;  ii.  37, 119 
Odya.Hall  -  -  i.  33 
Offley  a,  Scrope  -  -  ii.  229 
Ogilby  a.  Johnson    *    i.  44, 196 

a.  Roberts        -^    i.  159 

Ogilvie  V.  Foljambe 

i.  187;  ii.  20, 41 

a.  Heme        -        i,  1 12 

Oglandera.  The  Attorney-Gene- 
ral        -        -        ii.  303,  313 

a.  Harmood 

i.  297,  307, 384,  476 
Ogle,  ex  parte        -        -  ii.  473 

».  Cook  *  J.  262 

CHerlihy  «?.  Hedges 

i.  207,212,519;  ii.  19 
Oke  V.  Heath  i.  268, 311,  405 
Okeden  v.  Okeden  -  i.  391 
Olda.Kain  -  -  ii.  40 
Oldfield  a.  Milward        -     i.  SO 

a.  Nelson        -      ii.  494 

V.  Round     .    ii.  80,  60 

Oldham  v.  Litchford    i.  274,  495 

_ V.  Oldham        -     i.  130 

Olibeare  a.  Baker        *      i.  200 


.   I 


IlWTi 


TAlIiB  Qf  CASKS. 


Olivant  a.  |aiigi<l0D  L  43f^  4Sl| 
Pliv^  a>  Stevens  -  ii.  85,  339 
Oliver,  ex  parl^     -.    ii.  347,  451 

a.  Ball  -  i.  452 

' V.  Bricklwd      *      i.QM 

V,  Court 

i.  187,480^489;  ii.  118 

. a.  Dodson        -       iL  226 

. V.  Hamilton        -     li.  157 

V,  Hey  wood        -      i*  143 

Olmius  a.  Dixon  i.  275, 877^  496 


Omerod  v:  Hardman 
Ommaney.  v,  Bevan 

V.  Butcher 

O'Neal  V.  Meade    - 
Onions  (u  Small  man 
.-.— . — V.  Tyrer 
Onslow  «,  '  ' 


ti.  Corrie 
V,  MicheU 


-  ii.  22 

-  i.  871 
^    ii.  306 

i.  382,383 

-  i.  227 

L  302,  308 

i.  217,  233 

,       i.  210 

-  i*327 
-,  1,225 
.     ii.  287 


Opperman  v,  Stnitli. 

Orchard  v.  Clifton 

Ord  V.  Noel  i.  155, 493;  ii.  13, 14 

n.  Smith        -     ii  181, 195 

a.  Tempesi;  i.l51, 157;  ii.  482 

0*Reil  ly  o.  Tbompaon  «  ii*  3 
Orford  (I^rd).  v.  Churchill 

.  i.  337, 34@,  366;  ii.  138 
OrmQ  a.  Abingdon  -  i.  193 
Ormond  v.  Fitzroy  -  ii.  495 
.  (Lady)  v.  Hutchinson 

i.  146 

J _  (Lord)  a.  Morse     i.  839 

Qnnsby  a.  Crofton  -  ii;g5,107 
Q'jEtourke  v.  Pe|-cival  -  ii.  8 
Onr  «,  Newton  *  i.  438 

Qn^ij  (Lord)  a.  Mead.  u  439 
Qsbqn^  a.  NicboUs  «  i»  343 
Oiborne'a  case,         -  i.496 

Qi;|>qKne,  ex  parte,       «      ii«  3613 


Obbome  a.  Dal  j         -        ii 

r r-r~    9.  DeBjQe^  «         III  915 

,^  V.  The  Hxke  of  Ltedb 

Lsasaas 

. a.Tilterton        *    i.  43 

Osbourne  a.  The  King  -  i.  218 
Osbrey  t?.  Bury  -         i.  492 

Osgood  r.  Strode  -  ii.  8^1 
Ottley  V.  Browne  k  t6<t;  i4.  169 
Otta  Lewis,  ex  parte  «  ii.  485 
Otway  a.  Goodtitle  I  30^,  312 
Oughton  fik  Bagot  u  888;  ii.  228 
Ougier  a.  Gibbs  -  i.  858,  880 
Oursell,  ex  parte  «  it.  397 
Outram  v.  Morewood  ii.  295^  986 
Ovey  a.  Haywood      •       ii.  178 

a.  Pritchard 

1.206,  497,519;  ii.  13,17 
Owen's  case  -  •  i.  34 
OiqreB  a.  The  Attorney-Creneral 

m3S7 
— :—  V.  Davis  -         ii%  49S 

tJ.  Owen        -        -  ii.  £63 

Owens  a.  WilUama  -  i.  397 
Oxenden  v.  Lord  Compton 

i.  15;  ii.  200, 460, 464^4^8, 490 

V.  Skinner      •     ii.8d9 

— -— ^-^  a.  Smith  -  i.  159 
Oxford  (The  Bishop,  of)  Ow  The 

Attorney-General     «     ii.  306 
Oxford  &  Cambndg«  (He  Viii- 

Tersitie»  of)  9.  Richardson 

ii.  150 

(Lord) «?.  Lady  Sodney 

i.38Z 
Oxley,  ex  parte-       -         ii.  336 

PAG^ELOB,  ex  parte,  ii  371 
Packer  a.  Hannis    »  i.  265 

Page  a.  Davis    -    ii  879;  ii.  9i4 


TA«Lfi  OF  CAita. 


fatZKTli 


i^age  a.  Lane  .         H.  2d9 

.^^^^  «.  LeapiDg#dl    i;  852, 362 
— — ^  a.  Price  .  i.  S46 

— —  r.  Wilson  ii.  260, 261 

Pagef  V.  Nicholson        «       j.  36 
l^aice  V.  The  Archbishop  of 

Canferbury    -        ii.  302,  324 
Faignon  a.  Heathcote  i.  515> 

]Pkih  a.  Wallis        .        «  ii.  280 
l^aloe  r.  Haft         i.  29;  275, 496 ; 

ii.  324 
-^^— a.MelIer    i.  497, 501, 519; 

it.  125,126 
Painter  Staipers'  Company  (The) 
a.  The  Attorney-General  ii.  304 
>a1ey  v.  Field  .  .  ii.  176 
Palfrey  v.  Baker  -  i.  217 
Palk  t?.  Clinton  .  .  ii.  211 
Palmer's  case  (in  Devaynes 

p.  NoUe)        -  -.    ii.  163 

Palmer  0.Ashby       -        ii.470 

j^ V.  The  Earl  ofCurMe 

ii.  213 

^ «,Crauford        -    i.  407 

a.  Knife        -         ii.  502 

•  f'.^Mure    *  -    i.  64 

• —  a.  Murray  i.  152;  ii.  119 

a.  Nash  -         ii.  60 

«.  Neav€        if.  63, 85, 95 

V.  Wheeler  ii.  228 

Pannell  v.  Tfiylor  i.  126, 132 
Panshall  a.  MarsdM  -  i.  18S 
Pa|)i]]on  tr;  Hix        »  i.  159 

Papillon  V.  Voice  -    i.  338 

Vktk^T  a;  The  Attorhey.General 

11.  324,  394 

a.  Banrell        .         i.  64 

V.  Brooke    «        .  i.  483 
d.  Clarke 

i.89S;4ei,402,49& 


i.277;ii.lI2 

ii.£68 

-    1.424 

1.247 

i.d04 

1.830 

ii.  267 

-     11.286 

i.400 


Parkei^  a.  Codrio|ffon        ii.  162 

a.  Crossley     i.  58;  ii.  13 

— •  o.  Dillon 

a.  Fosse 

'■        ■  a.  Gardner 

V,  Gerrard 

.   a.  Laihbe 

a.  Lambert 

■■  a.  Jouce 

— — -  a.  Nichdlls 

V.  Parker 

a.  Wildbore  i.  14«;  ii.lOO 

Parkes  r.  White  i.  269, 378, 474; 

ii.  86, 117, 334, 491 
Parkhurst  a.  The  Attorney- 
Creneral        -  .    ii.  502 

•.  Lowten     i.  13,488; 

il.  187 
Parkins  a. Rancliffb  i.276;ii.ll0 
Parkinson  a.  Rees        ii.  189, 201 

a.  Willis        -    i.240 

Parks  a.  Dixon     -  «    i,  78 

Parnell  r.  Lyon        -  i.  40J 

Parnther  a.  The  Attorney- 
General    .        ii.  477,406,508 
Parr.,  ex  parte      ii.  872, 875, 441 

-    ii.93 
i.  194, 19(j 

-  i.  314 

-  ii.  227 
il.  44 

.      i.  40^ 
.    i.  337 


Parrot  a.  Priest    - 

r.  Wells      - 

V.  Worsfold 

Parry  17.  Brown 

V.  Carirarden 

a.  Meadows 


Parsley  a.  Freeman 
Parsons  a.  The  Attorney-General 

if.  309, 310 

^  r;  Baker    .    - 

a.  Belchier 

r.  Bellttjfy' 

— —  a*  Conolly* 
f^;  Dunne 


i.  373 

-    i.  146 

ii.  279 

-    i}.U 

i.27aL 


luucriii 


TABLE  OP  CASES, 


Parsons  i?.  Freeman 

a.  Harden 

V.  Lanoo    - 

V.  Parsons 

V.  SafFery    - 


1.297,304 

i,  450 

-  i.300 

.  1.345 
1.463 


Parsons  &  Son,  the  case  of  ii.  430 
Parteriche  t?.  Powlet  -  i.  389 
"PwrtingioUf  ex  parte    -      ii.  143 

a.  Andrews        i.356 

Partridge,  ex  parte  -  i.  51 
Partridge's  case  »  ii.  494 
Paske  a.  Morret  ii.  196, 197, 198 
Pasley  v.  Freeman  ii.  5, 57 

«   ■■     a.  Lempriere     -      i.  171 
Passingham  a.  Uoyd      «    i.  72; 

ii.  88,  403 
Patch  a.  Barnes  -        i.  365 

Paterson  v,  Gandesaqui       i.  188 


Paton  V.  Rogers 
Pattenson  a.  Ram 
Patton  V.  Randall 
Pattinson  a.  Roe    - 
Paul  V.  Birch 

V,  Compton 

a.  Matthews 

Paulet  V.  Paulet    • 

Pawlet  a.  Croft 

Paxton,  ex  parte 

■  «?.  Dougfas 

Payler,  ex  parte 

Paylor  a.  Whitfield 

Payne  a.  Lord  Carrington  i.  262 

v.  Collyer        -         ii.  81 

a.  Jessop    -        -    ii.  267 

-: —    a.  Newman     -      i.  28, 52 

a.  The  Bishop  of  Win- 
chester .  ii.  214,217 

Paynter  v.  Houston    •        ii.  161 
Peachy  a.  Young      -        i.  474; 

ii.  108, 139 
peacock  «.  £?ans     i.  498;  ii.  14 


ii.  24 

ii.  268 

-       i.  455 

.   i.365 

.    i.l87 

i.  373 

.    i.357 

.    i.394 

i.  291 

ii.  363, 365 

i.  88,  91 

ii.  209, 383 

-     ii.  14 


Peacock  a.  Hodges        -    i.  826. 

V.  Monk  i.  268, 269, 272 

v.  Peacock   -        1.230; 

ii.  157,  166 
V V.  Rhodes      -        i.  183 

r.  Spooner        -     i.  347 

Pead  a.  Lewis  i.  153;  ii.  42 

Peake,  ex  parte 

ii.  123, 161,  392,  443 
Pearce  r.  Crutchfield  i.  507 
a.  Doe        -  i.  337 


ii.  72, 158 

i.431 
i.  394,  395 

i.  483 
.'    i.  76 

ii.272 
.      i.  418 

i,  128 

-    i.405 

-       i.  140 


a.  Farr    - 

V.  Green 

v.  Loman 

v.  Newly  n 

v.  Pearce 

Pearch  a.  Gee 
Pearly  v.  Smith 
Pearne  t;.  Lisle 
Pearsall  v.  Simpson 
Pearse  v.  Green  • 
Pearson  a.  The  Attorney-General 

ii.  312,  316 

V.  The  Bank  of  England 

i.260 

».  Belcher 

a.  Coates    - 

V.  Morgan 

f?.  Pearson 

a.  Sturgess 

a.  Wright 

Pease,  ex  parte^  in  the  matter 

ofBoldero      .        ii.  397, 417 

Peel  V .        ii.  88 

Peele,  ejT  par^e  •  •  ii.  154 
Peirse  a.  Hirst  -  i.  59,  108 
Peixoto  a.  Bradley  «  i*  405 
Pelbam  a.  Lady  Lincoln  . 

i.  356, 357, 4«5 
.  (Lady)  V*  The  Duchess 

of  Newcastle         .  i.  9S 


i.  87 

.  i.  100 

.     i.  320 

i.  279, 281 

i.406 

.    i.339 


TABLE  OF  CASES. 


Pelles  t^.  Saunderson 
Pember  v.  Mathers 
PembertoD,  ex  parte 

a.  Bruere 


ii.  278 

-     1.31 
1.434 


V.  PembertoQ 


1.17,  252,  263,310;  ii.257 
a.  Smith         ii.  183 


Pembroke  (The  Earl  of)  a. 

Baden        -  .        ii.l21 

Pen  V.  Lord  Baltimore  ii.  188 
Pendarvis  a.  Hicks  «  i.  392 
Penfold  V.  Sto^eld  *  i.  122 
Penn  v.  Browne  -  «  1. 194 
Pennington  r.  Lord  Muncaster 

1.108 
Penny  a.  Don  '  .     «  i.  409 

Pennyman  a.  Nelthorpe  ii.  144 
Penoyre  a.  Wood  -  i.  455 
Penrby n  (Lord)  v.  Hughes  ii.  218 
Penrice  a.  Pigot  ii.  228,  321 

Penring*  a.  Berry  -  ii.  248 
Penson  a.  Plunkett  «  u  294 
Penswick  a.  Gerard  i.  14d 

Pentecost  v.  Ley  i.  316, 352, 354 
Perce  a.  Phayre  -  i.  41 ,  484 
Percival  a.  Basset  -  1.387 
—._    a.  O'Rourke  ii.  8 

—I..-.    (Lord  &  Lady)  r. 

Phipps        -  -        ii.  147 

Pereira,  ex  parte  -  ii.  472 
Perfect  r.  Lord  Curzon  ii.  115 
,.  V.  Musgrave  ii.  175 

Periam  a.  Clarke  -  ii.  94 
Perkins  a.  Biscoe  i.491;  ii.25,53 


a.  Doe 

V.  Thornton 

V.  Walker    - 


Perrier  a»  Clarke 

Penrot  v.  Perroft     - 

Perry  V.  Barker    ]i.l89»  201,908 


i.477 
if.  95 
i.  305 
i.  145 
i.232 


Perry  r.  Cartis  i.  144;  ii.  100,408 

a.  Freebody        -     ii.  130 

a.  Heath  i.  466, 467 

V.  Marston        •      ii.  196 

V.  Phelips 

i.  60, 88, 298, 450, 470 

a.  Sibley  i.  352,  624 

r.  Whitehead     -      i.  458 

t7.  Woods         -         i.  332 

Pershall  a. Squire  ii.  497,499,500 
Peter  t;.  Russell    «  -  ii.  184 

Peterborough  (The  Bishop  of) 

a.  Boyle        -        -        ii.  232 
Peters  v.  Anderson  ii.  419 

Petrie  a.  Jackson  i.  126,127;  ii.  188 
Petit  17.  Smith  -  .  i.  343 
Pettit  V.  Hide  .       ii.  245 

Pettiward  v.  Prcscott  i.  365 

Peyton  v.  Bladwell        «      ii.  95 

V.  Bury  i.  400,  402 

- — '- a.Daahwood  i.276;  ii.llO 

Pfiel  a.  Jongsma        -  i.  75 

Phayre  r.  Perce  i.  41,  484 

Phelips  a.  Perry 

i.  69, 88,  298,  450, 470 
Philips  a.  Macaulay    i. 78,79,80 

a.  Read         -         i.  134 

Philipps  r.  Saunderson  -  i.  82 
Phillips,  ex  par^e  i.  267;* 

ii.  464, 470, 481 

V.  The  Duke  of  Buck- 

ingham       -  -        ii.  19 

r.  Bury    i.  403;  ii.  299 

— —  f?.  Chamberlayne 

i.  338,  347 
'        a.  Henley        -    i.  268 
■  a.  Lord  Kensington  . 

i.  206, 519;  ii.  17 

: V.  The  Parish  of  St. 

Clement's  Danes        -     i.  291 


TANLC  or  CASES. 


PMli]Mf  ft.  Phillips 


•A^ 


till*. 


P6yn  ft.  Bell        « 
Piekard,  00:  jAirie 

'«      v.  Robevtb 
PfiekeriDg  ^.Bmk 

»  r-  .       r       ■         r.  Rigby 


^    ■    ti —  a.  stri«g0r  i,  335 

Pbippsa.  Lady  Anmdell  ii.  396 
a.  Lord  ft  Lod^  Percival 

11.147 
«.  Ti^ck^r        .       i.  253 

i.34I 

ii.  471 

ii.  87 

i.l8T 

*     ii.  167 

9.  Lord  Sfemfinrd! 

t.  283,  i»22 

— — V.  Vowleft  i.  48* 

P{(cker»gill  a.  Bardett         ii.  54 
Piekett  «.  Logfgon      i.  478,  ^9; 

ii.  108, 121, 49f 
Pierce  a.  Hampshire  i.  348 

Pierson  t^  Garnett      i;  350, 373i 

ii.  30» 
L434,472 
1.286 
ii.  26¥ 
ii.  228,  321 
.        ii.  261 
-      i.449 
-  i.314 
-     1.260 


Piety  tr.  Stdee 
Piggott  a.  Wilson 
Pigot  f9.  Hearn    -*■ 

'    V.  Penrice 

-**-*  V.  Sympsob- 
Pi^^tt  a.  Green 
■V  ■  i  r.  Waller  - 
Pike  r.  Badfnerlng 
PilkingtoD  f7.  CatbbertsoD  ii.  322 
FiHiilgv.  Al-tnitage  i.  208;  ii.37 
PiWwonh  ^v.  Heptott  •  i.  220 
Pibbary  t?.  ElkiDs  «  i.  330 
Pincke,'edr  farim        -       ii.  482 

a,  Tfaorneycrdftii.  1 12^1 

Pindar  r.  Smith  -  i.  99 
PinLtrtoo,  ex  parte  •  ii.  372 
Piper' tfi  Th wakes  •  i*  58 
PIpoB  «^  FiptMi'  .  1*26 
Pistor^t?.  DtHtkkff  ^  i.  57 
la.Wilbjs'        .        iL167 


Pitchier  r.  Rrgby 
Pitcher  v*  Tovey 
PhmaD  r.  Stef  ens 
Pitt  a.  Ardghwff 

v.  Harrisr 

-^^  9^  Jackson 
— i-  a.  Reynolirls 
Pittis  a.'  Rogers 


.        ^210 

«       i.33(i 

1.195 

ii»267 

ii.  223 

i.  200, 203 
r.3l4 
1.281 


Pitts  «.  Sno^vden 

Phistrier  a.  L'Apo^tre  -    ii*.  389 

Plane  a.  Harmei"  ii.  150, 1M,159 

Platamore  v.  Sikple  f.  144,  it.  101 

Piatt  V.'  Button      -      ii.  147, 14d 

a.  Cambridge     -      ii.  325 

Pllmderleath  v.  Fraser     i.  28,  57 

Plbmer  a.  Taylor 

i.  154,  469;  iK  389;  390;  899 
Pliimmer  a.  Smith        -      i.  176 

Plunkett  V.  Penson        •     i.  294 
Plymottth  ^he  Earl  of)  a.  Knigbf 

1.146 

, —     I  ■  a.  Ridoat 

1.  293, 89t 

Pocock  V.  Redingloil     *     i^  434 

'    "  a.  Roberts        i;  315^316 


Poland  r.  Glyn 
Pole  a.  Wookey 
Polhill  a.  Ware 
PoHaitI  a.  Good 
Pollodc  V.  Croft 
Pbmftet  0.  Lautidet* 
a.  Wallace 


ii.aes 

'     1.182, 183 

i.442 

ih  1^4 

-    .    i;49« 

.      ii.^380 

-     i.319 

-     ii.  241 


Ponder  a.  Norgat^ 
Pontet  a.  D^F^se  i.  264, 285^  8i»l 

Poole  a.  Chancellor  •    i.  210 

— - —  V.  LongoeriUe  '■  •    i.  224 

V.  Rudd          -  ii.  133 

V.  Shergold    -  ii.  27^20 

V.Ray        tf  -      i.4fiO 

PWr  v;  MM' -       •  i.S7S 


TABtB  OF  CABBS. 


a.  Haslewood  *  i.  383 
ta  Qnslov  .  ii.  212 
owSandenr  •  i.  201,203 
t.  Siia{wo»  «  ii  95 
0.  Wood       •        -     i.  86 


•m-^* 


Popham  vuhfAj  Ajl^bury  k864< 


4bi«^ 


••^^ 


i^-t'  1»" 


««  Samfield 
r.  Bampfiekl   * 
«5.  Eyt e 
a.  Taylor 


Fofpkin  a.  Auihrtjt 
PoKcker  a.  Scott 
Fbi^r  V,  Cox 
a.  Fry 


■ii   HI 


^o.  Hobbard 
-v.  Tournay 
9.  De  la.  Gonr     •'    i.  140 


i.337 

ii.  19 
L9< 
L68 

L  158 
-      i.  85 

.      ii.  183 
t.  352,  375 


PovtiiigtODi(iyhry)faar  case  ii.  489 
fftotland  (The  CeuQte88.of ) 

r.  Prodgers    -        «        1..274 

.,^..,«^^  (The  DuJce  of)  a.  Wal- 

Hs         ^        -        -        i.  143 

afilytka     n.90Si 

a.  Biaeks      ii.  196 


■  II 1 .1 


Pott  a.  Doe      -      ii.303;  ii.  142 
Potter  a.  Hall  -  ii.  95 

. .a.Kirby    LSI5,3Ifi;.4IB 

■  ■  ■  >it  Oi  Skauley  -  i.  31'! 
Pcltinger  fw  Wightnan  i;  4S7,4SD 
Potte  a.  Hunter        i.  427;  ii.  40D 

V.  Leighton        -        it  149 
a.  Raw        *        •       ii;  98 

t?.  Ward        -        .    ii.249 

Foulter  a.  WibwMi^      ..       k  145 
Bbwell  a.  Lord  Abei^avemiy; 

i.iaii 

■  I  a.  Bamd^'  i^  31  ;<  iirfiOi 
tuClvaiRen 

1.262,333,338 


NPM. 


1.436, 488 
k74 
1.135 
iL  137, 133 
1.380,390 


-      «•  Jones 
.........  V.  Martin 

.......  r.  Itfartyf 

'    V.  Robins 

-. a.  StFatford 

k  144,^  ik  101,114,884 

a.  Thonm     ik  ia2»  106 

v..  Walwertb      *      i  01 

Power  a.  Drew 

X.  64, 161, 269;  ik  15, 181 

a.  Keiley    -     i.4e8»408 

a.  Kelly    -        ii.82»8S4 

V.  Walker       *        ih  140 

Fowis  9.  Burdett    •  ikll4, 115 
....»    V.  6orbet        •        k  386 

Powkt  a.  Parterichc      «    1.^389 
Pownal  V.  King         -        ii;  24t 
Powysa.  Andrews  «    i.  17,366r 
Pbynton.  v.  ComnieMlt    i.  29, 80 
Poyntz  a.  Fonneroan    k  353, 38d 
Fhied  r.  ttiir  k  0Of  iL  185, 186 
Pratt «..  Arehep         -         k  1  IS 
......  r.  Helebrook       •*       k.82 

■   ■    fli  Judd        •'       •     k  351 

©;  Pratt       •       is4aOf4ei 

t9.  SatHldeo         ^        i.-tfS 

Prendergrast  r.  Devey  -•   ik  171 
,  V.  Sanbeti^atf  ii  If 4 

Prescott  a.  Campbril     -    k  306 
— —    a.  Pettiwanh   •     i;  365 
■■  ■■      avSnee 

k.l9l3;ik  398^380 
PrestoBt  ai  Arnold:  -  i^  448 
Fre¥€Bt  ff .  Bennett  ik  276;.38S 
Preswick  a.  Walkari  .  i^  62 
Price  OirThe  Attoniey^Genend 

ii^209ySt9 

a.  ObMidle«Bt>       -     i^ 


nil 


TABLE  OF  CASES. 


Price  0*  Lord  Coningsby  •  i.  189 

a.  Curtis      li.  75, 122, 336 

—  r.  Dyer        -         -     iu  61 

.CI.  King  -  ii.  246 

.a.  Mascal!        -        ii.  265 

9.  Mascall    -    ii.  264,  266 

t?.  Page         -  i.  346 

a.  Williams        *      ii.  173 

V.  Williams        -      ii.  192 

Pridcly,  €x  parte    -    ii.  355, 503 

V.  Rose         -         i.  621 

Prieaux  a.  Lee  •  i«  376,  377 
Priest  t>.  Parrot  -  ii.  92 

Priestley  v.  Lambe  -  i.  505 
Prior  a.  Fleming        •  i.  61 

.  a.  Kemp        -         -  i.  160 

Pritchard  a.  Baker  -  ii.  120 
Pyotr.  Pyot  -  i.  414,416 
Pritchard  a.  Baker   -        ii.  491 

r.  Fleetwood    -    i,  72 

a.  Gee  i.lO,  11 ;  ii.  147 

V.  Ovey 

1.206,  497,  519;  ii.  13,17 
Pritty  a.  Garrett  i.396,  401,  405 
Proctor,  ex  parte^        -       ii.  481 

a.  Bacon    -        -  i.  361 

a.  Kemeys  i.  195;  ii.  11 

Prodgers  a.  The  Countess  of 

Portland  -  -  i.274 
Proof  o.  Hines  -  -  i.28 
Prosser,  ex  parte  •        •    ii.  343 

a.  Fisliar      -  i.  477 

.Proud  a.  Wright  i.  442;  ii.  495 
Proudfoot,  ex  parte  -  ii.  448 
Prowse  a.  Nairn  ii.  80, 124,  392 
Pugbr.Ryal        -        -    ii.328 

V.Smith  .        .        ii.  110 

Pullen  t;.  Ready  .  •  i.  394 
Palling  t;..  Tucker  .  ii.  360 
Pul^eney  a.  Lady  Cavao 

i.  275, 278;  ii.llO 


Pttlteney  a.  The  Earl  of  Dar- 
lington  .        .        .        i.  278 

V.  Shelton    i.  222,  233 

r.  Warren  i.68;  ii.  121 

Pulvertoft  a,  Metcalfe 

i.72;  ii.  44,  74,  99,  104,  217 

t?.  Pulvertoft 

ii.  44,  80, 90,  99 
Purcell  V.  Macnaroara  i.  153 

Purchas  a.  Bodenham  ii.  420 
Purchase  a.  Cotterell  *  ii.  182 
Purdon  a*  Lord  Purdou  i.  453 
Purefoy  v.  Purefoy  -  ii.  212 
Puniell  a.  Jackson  •  i.  79 
Purrier  a.  Harford 

i.501;  ii.23,125 
Purvis  V.  Rayer  -  -  ii.  85 
Pusey  V.  Desbouverie  •  i.  421 
Pushman  r.  Ftlliter  »  i.  373 
Pym  r.  Blackburne  «  i.  219 
Py  e,  ex  parte 

1.317,323,326,327;  ii.90 

a.  Currie        i.  358;  ii.  810 

Pybus  t7.  Mitford    -        -  i.  831 

a.  Smith  -        .      i.  524 

V.  Smith  i.  378,  379 

QUARLES  V.  Knight  ii.213 
Quarrel  v.  Beckford  ii.  192,  193 
Queenlock  a.  Cox  -  i.  453 
Queensbury  leases  (the  case  of 

the)        -        -        -      ii.22S 
Quin  a.  Rooth  -        •        ii.  154 

RABONE  9.  Williams  -  i.  173 
Race  a.  Miller  «  -  i«364 
Rachfield  r.  Careless  -  i.  452 
Racster  a.  Ford  -  -  ii.270 
Radcliffe  0.  Buckley  i.a42»^48 
V.  WarringlDD       iL  20 


TABLE  OF  CASES. 


xcfii 


Radnor  (TV  Earl  of)  v.  Sbafto 

«  i.347 

Raikes  a.  Sanford         u  334, 35 1 
Hamsbottom  v,  Gosden       ii.  104 

a.  Harcourt    ii.  245 

.^  a.  Hooper        i.  1 82 

Ram  r.  Pattenson      -        ii.  268 
Raacliffe  v.  Parkins  i.  276;  ii.  1 10 


-a.  Roper 
Rand  v.  Cartwright 
._  a.  Toorle     - 
Randall  v.  Errtngton 

■  ».  Morgan 

■  »•  Mamford 

'.  a.  Patton 

V.  Richford 


-  i.  302 
ii.  75 

-  ii.  184 
i.473,4«0 

-    ii.63,76 

.    i.78,84 

i.455 

-  i.  105 
V.  Russell 

1.333,376,481,482 
V.  M  illis       -        ii.  115 
Ranelagh  (Lord)  a.  Lovat  i.  201 

-  1.  Ilf! 
i.  432,  43S 

11. 154 

-  i.  141 
-11.200 

i.  126, 128 


Raphael  r.  Birdwood 

v.  Boebm 

Rapp  p.  Latham 
Rashfield  a.  Butler 
Rash  ley  v.  Masters  - 
Ravie  a.  Cock    - 
Raven  0.  Waite 

.  i.  317, 456,  458,  460 
Raw  D.  Potts  -  -  ii.98 
Rawlings  v.  Goldtrap  -  i.  458 
V.  Jennings  i.  .365, 453 

1296 

11285 

ii.396 

>  ii.  445 

i.  376 

-     i.98 

-1.450 

1.443 


Rawlins  v.  Burgess     • 

fl.  Roe    - 

Rawlinson  a.  Kid    « 
Bawson,  ex  parte  - 
Hay,  ex  parte    - 
V, . 

a.  Pooley       « 
9.  Ray^ 
.Bayer  a.  PiarFis  - 


Raymond  (Lord)  bis  case    i.607 

V.  Broadbelt         i,  350 

a.  Dixon     -        i.  118 

Rayner  a.  Barker  -  •  i.  315 
Raynes  v.  Wyse  i.  124,  127, 131 
Read,  ex  par^e,  in  the  matter  of 

Read  .  .  .  ii.458 
ex  parte^  in  the  matter  of 

Sowerby        •        .        ii.380 

a.  Baugh    -        •      •  i.344 

a.  Bell      .        -        ii.258 

V.  Devaynes       -        i.  462 

a.  Feuwick    -        -  ii.  19tf 

f>.  Philips  -        .       i.  134 

V.  Read  -        -        .  i.  126 

a,  Sanisbury        i.  254,  406 

V.  Snell        -        -     i.422 

Reade  a.  Roe  -        -  i.  368 

Ready  a.  Landon  -        •     i.  112 

a.  Pullen        -         i.  894 

Redding  v.  Wilkes  .  -  ii.  206 
Redfearii  v,  Sowerby  -  .  i.  34 
Redington  a.Pocock  i.  4i)4 

I  Redman  v.  Redman  •  ii.  95 
Reech  v.  Kennegal  -  i.  318 
Reedf  ex  parte       •        •  ii.  453 

a.  Feuwick        -  .       i.  85 

o.  Hewson    -     i.816,  854 

a,  Mocher .      -        -  i.  87 

Reeks  v.  Postlethwaite  ii,  196 
Rees,  ex  parte    -        ii.  146, 296 

V.  Berrington  ,  ii.  172, 175 

a.  Cart   :  -  -        -     i.  419 

V.King    -    1.211;  ii.l30 

V.  Parkinson      ii.  189,  201 

Reeve,  ex  parte  «  .  lu  404 
Reeves  v.  Brymer  .  i.  330,  342 
■  a.  Marsack      i..498, 500 

Regent's  Canal  Company  a.  Agar 

i.  108,  120 


TABLE  or  €A«KS. 


Sftid  a.  Herbert         •        Id&l 

V.  Shci^old    L  811 ;  ii.  234 

ReigBolds  «.  Viaeent  ii.  2377 

ReAFoize  v.  Cooper      •    ii,  813 
Berell  ft.  Hussey 

i.497;  ii.  13,43, 126 
BeroU  a.  Milbank  .  ii.  157 
Re^  r.  Addtngton 

i.  43, 194;  ii.  253 
--—-*' v.  Aickle      -        -     i.  108 

• 1?.  Wright         •       ii.  479 

Rey iiish  v.  Martio        k  392,  897 
Beynoldfl,  es  parte    -        ii.  882 

—  a.JenkiflB        <»    »«56 

—  r.  Meyrick  •      ii.  116 
--  a.  Mitcbeil        •  n.  66 

—  V.  Nelson 
km;  ii-SO^ldl 

—  V.  Newberry       ii.  278 
-V.  Pitt  i.  200, 803 

Rboiie  #.  Spear  -        •        i.  84 
Rhodes,  e/F  parte 

i.34;  if.446,44T 
-"^^^ —  a.  Cooke  -  -  i.  39 
— i — — -  a.  Peacock  «  i.  183 
Riee «.  Aislabie        «  i.  400 

Richt?.  Cae        -         i.  176,  188 


^^■^■ 


•<»Wn^-«*> 


»#iw 


^•i«"^r«- 


■'  I  ■»     .1 


••*r^"»*- 


!>■     » 


t>.  Cockell    i;.  261,  867,  868 
Richards,  eg  parte     -        ih.  486 

-  a.  BoidtoB  ii.  258,  859 
--  r.  Chamben         ii.  86 

-  p.  Chave  *       •  i^  462 

-  a.  Cock        •       ii.  94 


"•'•"^•■■•wi- 


«*-•- 


*l  <■    ■• 


-«*<  •.  Riobards     «    i.  406 
v.SyM      iK  811,819 


RiMiardsoD,  exparie^  in  re 
Cheshire,      *  .     iiS95 

-   '  ■  ,  eae  parle^  ta»  re 

CUoner     -       •       .    ii.SOO 


^W^B-*** 


-^*«-— ,  ea;  parte^  in  re 
Hodgson        .    1.436;  ii.444 


Ricbardson  v.  filpbinsfovie 

L284,886 

V.  Evans  i.  200, 20S 

a.Erans  1.164;  ii.  19 

— — tf,  Greese  i.  818,319 

' —  c.  Macklifi      ii.  146 

— a.  The  Unirersitie9 


of  Ojrford  &  Cambridge  ii.  150 
Richlbrd  a.  Randall  «  i.  106 
Richmond  v.  Taylonr  •  }.Y6 
Ricketts,  ex  ptrrte  •  ii.  3S7 
■  a.  Bourke  •  i.  350 
Riekman  v.  Moi^n 

i.  285,  320, 327 

a.  Sammes      i .  67,  482 

Riddler  r.  Riddler  -  ii.  502 
Rider  f7.  Kidder   -        .      iT.91 

r.  Wager  *        i.  304, 383 

Ridgard  a.  Bonney  -  i.  475, 476 
Ridge  a.  Sims  «  •  u  62 
Ridges  V.  Morrison  L  325  ;  ii.  811 
Ridgeway  v.  Darwin 

ii.465,474,477,47» 
Ridley  r.Obee        -    i.  100, 105 

o.  Rowley        -      i.  104 

Ridout  V.  The  Earl  of  PlymonCb 

i.  898, 391 
Rigby  «.  The  Attorney-General 

ii.308 

a*  Lvm         -        •     i.  9* 

r.Macnamara  i.66;ii.l43 

a.  Pickering    -        ii*  16T 

a.  Pitcher  -        -        i.  56 

a.  Street 

fl.Thynne       -        ii.248 

Rigden-  a.  Brett  -  -  f.  27 1 
Right  r.  Hammond  -  f.  337 
Riley  a.  Boddam  -  i.63;64 
-~^  a.  Keene  *  .  if.  400 
Rimene^  er/iar/«  *     ii.34t 


TAMiE  OP  CASBB. 


RippoB  a.  Ourtis    -        -   i.  874 

V.  Dawding      i.  269, 278 

Ripley  f?.  Wftterwortb  1.259,260 
Risdeu  v.  Inglett  •  ii.  250 
Ritchie  v.  Aylwin       •        i.  1 19 

..—d «•  Broadbeiit 

1.^79,505;  ii.  86, 89 
Rittle  a.  Ireland  *        i.  250 

RiFers'seate  «  •  i.84E 
RiF^«  a<  Holtaoom  -  i.  166 

Roach  V.  Hayaea  i.  835;  ii.  235 
Roakev.Kidd  -  -  ii.^ 
Rob  V.  ButCerwick  i.  41;  ii.  104 
Robello  a.  Delmara  t.  344,845 
Roberdeau  v.  Roua  •  ii.  188 
Roberta  V.  Cooke  *  -1.363 
Roberto's  case  ii.478,476,49Q,4Al 
Roberto  a.  Case       -»        «  i.  169 

a.  Lady  DarlmoiUk 

iU  259, 279 


-  t^.  Dixall 

-  «•  Goff       • 

-  ii.  Hanby 

~  a.  Keane    « 


—  9.  Biassey 

t;.  MaHbeifa. 

V.  Ogilby 

a.  Pickitfd 

V.  Pooock    - 

V.Roberto 

1.144, 238, 464;  ii.95 

V.  Spicer      -        ^  i.  376 

V.  WilhB  ,        n        i.  91 

Bobertsen  a,  Davisoa         ii.  441 

V.  St.  Joha      -  i.  208 

Robins  a.  Griffitha    i.  158;  ii.  42 

a.  Maberiy    ul  1 ;  ii.  133 

a.  Powell         1.880, 390 

a.Spinks    .    i.820,321 

BoliHMon  0.  Bcand^n 

i.  879, 505 1  ii.  89, 340  I 


^"^m 


,       ii.  23a 

.  ii.410 

i.883 

.    i.43fi 

ii.1^ 

.    i.  1S2 

i.  159 

•      ii.  87 

(.315,316 


BobiBS«o  A.  Bridges  i*?!^!!*  ISS 

—  a.  Burg^eat      <•     i.  40B 

-  a.  Bvttonrorth     ii.  148 

— '-~—  ».  Cunuiiing       -    i.  68 

■  V,  Comyn.    »        i.392 

—.a.  Firth       .        ii.251 

> —  V.  Gee     *     i.886, 461 

«.  Haidcaide        i.34a 

.  a«  The  King^ 

i.523;  11.340,403. 

a.  Leake  i.  28a» 

330, 359,363, 406, 410;  ii.  226 
— — —  r.  Litton 

i.  233, 237;  ii*  201 

«--^- 0.  MaodoAiiell      it.  429 

- — ^— ^  a.  Mildred        -»      i^6A 

—  r.MuIMt    *  1.38 

—  V.  Newdick      -r    i.  12S 
— «  a.  Stent        «       u  46fi 

—  V.  Wbilley     i.  828,  Si24 

—  V.  Wilkinaoa    •  ii.  168 

V.  Wikon      *      ii.  176 

RobaoA  9.  CoUioia      ««        »    ii.  8 

a,  Stokoe       ••        ii.  211 

Roebe  r.  O'Brien 

i.l52,49»;  1^.85,118 
Bochfort  €U  Sperliag  <-  ii.  87 
Rttcker.Har^  -  1.485,472 
Boddaon  r«  Hetberiogtoa 

i.  180, 181, 133 
Rodney  (Lad^)  a.  Lord  Qsfoid 

i.887 
RoQ  9.  GudgeoA  -  ii.  1A| 
■^. — .  n.  Harriaeii  «^  -.  i>  2Qflf 
—i —  V.  Pattinson        «       i.  86& 

r.-Rawlins     ••        ^  ii.SSD 

» V.  Reade    «        -        i,  368 

-^tr.Wegg   1804^  818;  ii;  148 

c.  Wright        ^        -  i.  36& 

— .^^tLYei^     •«       «        i.866 


mmr^-r-*- 


Roebuck  a.  Caleraft    ii.  182, 288 


xeri 


TABLE  OF  CASES. 


Roffey,  ex  parte  *  ii.  331, 404 
'Rogenj  ex  parte        «        ii.405 

-.: a.  Brook    .        -  ii.268 

a.  Hamerton    •      ii.  216 

a.  Howden 

i.  126,132,133,142 

V.  Kirkpatrick         i.  105 

a.  Lambert        -     ii*  184 

a.  Paton       -        -  ii.  24 

r.  Pittis         -  1.314 

Rokeby  (Lord)  a.  Binks 

L490;  ii;28,125 

Rolfe  V.  Harris  -  -  i.  203 
Rook  o.  Lee  -  -  ii.  174 
Rookes  a.  Annesley  -  i.  124 
Rooke  a.  Cray         1.520;  ii.d2 

a.  Lamprey        -    ii.  260 

Rootb  V.  Quin  -        -  ii.  154 

Roper  V.  RaiiclifTe  -  i.  -302 
Rorke  a.  Webb  i.  13;  ii.  180, 384 
Rose  t;.  Calland  -        -        ii.  22 

V.  Conyngliame  .' 

i.  265, 2»7, 312,370;  ii.l8 

-  1.621 

-      1.885 

ii.  451 

*      -ii.81,138 

-    i.268 


a.  Priddy 
r.Rose 
Ross,  ex  parte 

L a.  Doran 

f?.  Ewer 


r.  Laag'hton      -    i.  30,  34 


r.  Ross 


•     i.  375 


Rotlierham  a.  Fanshaw 

ii.  258, 259 
Roond  a.  Oldfield  -  ii.  80,  60 
Rous  a.  Cambridge  i.  364, 371 
—  (Lord)  a.  Tower  i.  383 

Rouse  a.  Millet  -  -  i.506 
Rout  a.  Doe  —  -  .  i.  365 
Routledge  a.  Doe  ii.  14, 99, 104 
— ■  ■    ■       V.  Dorril 

i«  840,409;  ii.  206^229 


Row  V.  Dawson 
Rowe  17.  Jackson 
— ^ —  V.  Jarrold 
a.  Norway 


.1.621 

ii.79 
-  i.ll7 


i.  106, 208, 229, 230;  ii.6,192 
t;.  Wood     i.  84,510;  ii.  41 


Rowland  v,  Gorsuch  .  i.  356 
Rowlandson,  ex  parte  ii.  431 
Rowles  a.  Ryall  ii.  393, 396, 397 
Rowley  a.  Alsager         i.6^,  463 

a.  Barnes        -        i.  407 

a.  Harrison  -  i.  462, 463 

V.  Ridley        -        i.  104 


RowtoD,  ex  parte  ii.  397, 406, 415 
Royal  a.  Morse 

i.  56, 146,473, 4«0, 510 
Royle  9.  Hamilton  -  i.34^ 
Royse  a.  Lysaght  -  ii.  226, 460 
Rudd  a.  Poole  -  .  ii.  133 
Ruddle  a.  Cass  -  •  ii.  126 
RufBu,  ex  parte        •       -   ii.  168 

a.  Hodder        -      ii.  144 

Ruffle  a.  Erskine  -  •  ii.  271 
Rundale  v.  Eeley  •  i.  404 
Rushout  t'.  Rushout  i. 289;ii.  Ill 
Rushwortb,  ex  parte  ii.  176, 177 
Rusliworth's  case  «  i.  482 
Ruscombe  r.  Hare  •  i.  389 

Russa.  Wake  •  -  ii.285 
Russel  a.  Cage  -        •        i.398 

17.  Sharpe    -         i.  73, 84 

Russell  a.  Bel  lew        -        •i.29 

r.  Coggins        -      i.  228 

a.  Davidson        -   ii.  106 

a.  Farmer    -        -  i.  162 

r,  Hammond    *• .  ii.  76, 97 

'    '     r.  Long        -        -  J.  365 

a.  Peter   -        -     ii..l84 

a.  Randall 

L  888,875, 481t48e 


TABLE  OF  CASES. 


XCTII 


Rttssell  a.  Western  ii.  8, 2S,  48 
Bust  r.  Cooper  -  -  ii.  367 
Autherford  v.  Douglas  -  i.  452 
Ratherforth  a.  Green  ii.  297,299 
Rutland  (The  Duchess  of)  a. 

Wakeman  •  ii.38,106 
Rutter  a.  Wright  -  -  ii.  10 
Ryalo.  Pugh  -  -  ii.328 
R jall  V.  Rowles    ii.  393, 395, 397 

r.  Ryall        -        -    i.469 

Rycault  a.  Moor        -  ii.  78 

Ryder  a.  Worgan        -  i.  86 

Rye  a.  The  Attorney^General 

ii.319 
Ryle  V.  Haggle  -  -  ii.  4^1 
Ryves  a.  Merry   -        i.  401, 494 


SABINE  a.  Barrel     - 
Sadler,  a,  Bonnett 

a.  Bullock    - 

•  a.  Dawson 

r.  Hobbs 

V.  Turner 


ii.  182 

ii.  19 

-  ii.  74 

.     11.242 

-  i.450 

i.454 


&  Jackson,  ex  parte 

ii.  359, 366, 372 
Safiery  a.  Parsons  -  i.  463 
St.  Albans  (The  Duke  of)  a. 

Lord  Deerhurst  <-  ii.  114 
St.  Barbe,  es parte      ii.  161, 434 

a.  White      ii,  223, 229 

St.  Clement's  Danes  (The  Parish 

of)  a.  Phillips  .  i.  291 
St.  Eloy  a.  Serle  -  i.  296, 386 
St.  John  a.  Robinson    -  .    i.  208 

i;.  Whitbread         i.856 

St.  Paul «?.  Lord  Dudley  &  Ward 

i.S13;  ii.l42 
St.  Paul's  (The  Dean  &  Chapter 

of)  V.  Herring        .        ii.  233 
-^.^  (The  Warden  ^  Minor 

Canons  of)  v.  Morris       ii.257 


Sale  a.  Crompton        «       i.  284 

Salisbury  (The  Bishop  of)  his 
case  ^        .        .     ii.  262 

(The  Earl  of)  v.  New- 
ton       -        -        -  ii.  78 

(Lord)  a.  Berkeley 

i.241 

a.  Grave 

i.  317;  322 

^^ '  V,  Wilkinson 

i.  151 
Salkeld  v.  Yeroon  -      ir.  15 

Sail  a,  Scboole 

ii.  189, 201, 210, 213 
Salomons  z^.  Nissen  -  ii.399 
Salter  a.  Barlow  -  i.  408, 409 
Samines  v.  Rickman  i.  67,432 
Sampson  a.  Jones  -  i.  127 
Samuel  v.  Howarth  -  ii.  171 
Sanders  r.  Longden         -   ii.  258 

V.  Murney     -  i.94 

r.  Pope     -      i.  201 ,  203 

Sanderson  a.  The  King  ii.  179 
a.  Sherwood 

li.  464, 465,478, 474, 476 

V.  Walker 

i.  472,474, 479 
Sandford  a.  Langham 

i.  335, 343, 452, 454 

.  Sandhara  a.  Doe  «        i.  219 

Sandiford  a.  Bracey        -      i.  77 

a.  Margerum      -  i.52 

Sandilands  v.  Marsh  -  ii.  154 
Sandom  a.  Billings  •  i.370 
Sands  v,  Drury  -  -  ii.261 
Sandys  a.  Campbell  -  ii.  232 
_...,.—  a.  Eastmond      -    ii.  266 

a.  Montesquieu    i.29,56 

(Lady)  a.  The  Marquis  of 

Downsbire  -        r     i.236 

g 


zcvm 


TABLE  OF  CASES. 


Sanford  v.  Raikes  L  334, 351 
Sansbury  v.  Bead  -  i.  254, 406 
Sargeant,  ex  parte  -  ii,  416 
Sarmuda  a«  Wrigbt  -  i.  298 
Sarratt  v.  Austin  . «  ii.  407 
Sarrell  a.  Coleman  ii,  55, 90 

Saubergue  a.  Prendergrast  i.ll4 
Saul  a.  Ellis  -  -  ii.  264,265 
Saunders  v.  Lord  Annesley 

i.  220, 321 
..«.-_  a.  Cranvel    «      i.  306 

a.  Jerr^rd       ii.  88, 224 

J V.  Wakefield  ii.  55 

Saunderson  v.  Glass        i.  28, 52 

a.  Pelles         ii.  278 

a.  Pbilipps         i.  82 

a.  Sherwood     i.  502 

V.  Wharton       i.  380 

Savage  v.  Carroll 

i.  295,472;  ii.7,139 

V.  Foster        -         i.  503 

Savery  a,  Edwards  -  i.  121 
Savile  v.  Lord  Scarborough  i.371 
Saville  a.  Alder         -  ii.  252 

Sawyer  v.  Vernon  -  i.  13 
Savory  v.  Dyer  -  -  i.  228 
Say  V.  Barwick  i.  508;  ii.  43 

Sayce  a.  Browne  -        i.  33 

Sayer  v.  Befinett  ii.  165,*500 

Sayers,  ex  parte  -  •  ii.  398 
...».-.-.  a.  Goodman 

1.129;  ii.  238, 239 

a.  Wills  .        i.  376 

Saxby  a.  Jones  •  «  i.  122 
Saxon  a.  Lord  Grey  de  Wilton 

i.233 
Saxton  t;.  Davis  -  ii.  330 
Scales  a.  Bate  -  i.  433,472 
Scammell  t'*  Wilkinson  i.  267 
Scarborough  (Lord)  a.  Savile 

i.371 


Scarborough  (Th^  Earl  of)  a. 

Worsley  -  -  i.  185 
Scarfe  a.  Casborne  i.  304,  SIS 
Scarr  v.  Trinity  College  ii.  264 
Scarth,  ex  parte  -  ii.  381 
Scattergood  v.  Harrison  i.  461 
Scawen  t?.  Blunt  -  -  i.  274 
Schenck  r.  Leigh  *  i.  3^ 
Schiott  a.  Silberschildt  i.  367 
Schofield  a.  Kenworthy 

i.l86;ii.ll 
Schoole  0.  Sail 

ii.  189,201,210,213 
Schrader  a.  Hartz  -  ii.  157 
Scolastica's  case        -  i.  404 

Scoles  V.  Lowdier       ii.  266, 270 
Scotland  (The  Royal  Bank  of) 

ex  parte  -        ii.  406, 455 

Scott  V.  Airey        -     ii.  258, 259 

a.  The  Attorney-General 

ii.  294, 317 

a.  Balfour  -        i-  4^7 

V,  Bargeman    -        -  i.  407 

V.  Becher    -        -       i.  449 

V.  Chamberlayne      -  i.  330 

a.  Champernown  i.  31 

a.  Champion        -      iK  420 

a.  Eastabrook        •      ii.  85 

V.  Fenhoulet    -   i.  346, 410 

V.  Harwood         -        i.  356 

o.  Hinton        -        -    ii.  78 

V.  Langstaffe        -       ii.  19 

V.  Lawson        -  ii.  267 

— —  r.  Mackintosh        -      ii.  69 

a.  Mountford  i.  184;  li.  206 

V.  NesbiU        -        -  i.  198 

r.  Porcher         -  i.  158 

V.  Scott        -    ii.  60, 63, 85 

V.  Stapy Iton        ii.  6^25, 53 

V.  Surman      i.  162 ;  ii.  388 


TABLE  OF  CASES. 


XCIX 


Scott  V.  Tyler 

i.  392^398^  3*7,399,440 
Scrafton  a.  Kenebel  «  i  298 
Scribblehill  v.  Brett  .  ii.  95 
Scrivener,  ^jr  par^e  -  ii.  411 
Scrope  V.  Offley  -  ii.  229 
Scudamore,  ex  parte  ii.  367, 369 
Scurfield  v.  Gowland  -  i*  511 
Seagrave  r.  Edwards        -i«^115 

!?•  Seagrave     -      ii.  85 

Seale  a.  Lucas  -  •  ii«  203 
Sealey  a.  Sergison      ii.  467, 4^ 

a.  White       .        ii.  214 

Sealy  a.  Jauncy  -  «  i..465 
Seaman,  in  re  -»  «  ii»481 
Sears  a.  Dorman  •  ii.  ^68 
Sedgier  r.  Tyte  -  -  i.llS 
Sedgwick  v.  Walkins  i.  129 

Seers  v.  Hind  -        .  i.  432 

Segrave  a,  Corbet  k  209 1  ii.  15 
Selby  a.  Cobb         -  ii.  273 

— ^ —  a.  Jones  -  -  iw4^ 
Seley  v.  Wood  -  -  i.  454 
Selwood  V.  Mild  may 

i.  315, 352,  354 
Selwyn  a.  Brown         i.  324,343 

V.  Gill        .        .    i.  101 

Senhouse  9,  Earle  -  i.  4<82 
Se|Kilino  V.  Twitty  -  ii.  101, 155 
Sergison,  ex  parte        -      ii.  215 

v.  Sealey      ii.  467, 406 

Serle  v.  St.  Eloy  -  i.  296,  386 
Seton  a.  Clarke  i.  69;  ii^  121, 214 

1?.  Sladei.l87;ii.2,18,21,23 

Setree  a.  Cooke  •  •  ii  57 
Sewell  a.  Bemey         ii.  192, 193 

a.  Clark    -      i.  320, 385 

a.  LusbiDgton  -        i.  75 

o.Wik6n    .       -ii.231 

Seymour  (Sir  Edwai^)  bi«  case     I 

i.S09 


Seymour  «.  Boreman         ii.  117 

r.  Fotberly    -    ii.  104 

a.  Lord  Hinchinbroke 

ii.  224 
(Lord  Robert)  a.  Lady 

CliDtou        -       -  ii.I16 

Shackle  r.  Baker  «  ii.69 
Sbadwell  a.  Murray  •  i.  99 
Shaftesbury  (The  Earl  of)  a. 

Webb        ...   i.486 

(The  Countess  of) 

a.  Eyre  i.  442, 507;  ii.288 
Sbafto  a.  The  Earl  of  Radnor 

i.347 
Shaftoe  p.  Shaftoe  i.  128, 129, 130 
Shallcross  r.  Ftnrlen      -      i«  381 

1?.  Jowie    -         ii.  273 

Shallett  a.  Ward  -  ii.77,334 
Shannon  v.  Bradstreet 

i.270;  ii.  23,38,228 
a.  The  Assignees  of 

Gardner  -        ii.  336,377 

Shank,  ex  parte  «        i.  175 

Sharland  a.  Middleditch  i.  148 
Sharman  r.  Bell  •  ii.  240 
Sharpe  v.  Ashton     i.  a3, 1 18, 123 

a.  Clay     .        .    ii.20S 

a.  Fidgeon    -        ii.  369 

a.  Russel     -        i.  73,  84 

Sharpey  a.  Holbrook  i.  511,5  L3 
Shaw,  ex  parte^  in  the  matter  of 

Graves        -        -        -  i.  515 

ex  parte,  in  re  Howard  & 

Gibbs        .      ii.  843, 874, 376 

&,  viuothevj  ex  parte  ri.358 

— —  r.  Lindsay        -         i.  101 

V.  Mansfield        -      i.  467 

a.  Merewether  -       -  ii.  58 

a.  Morgan     -     'A.  18,268 

<  n.  Slandish        -        ii.  76 

g2 


TABLE  OF  CASES. 


Shaw  V.  Weigh  -        i..337 

Sheath  v.  York      -        -     i.  299 

Sheddon  v.  Goodrich 

i.  265,  275,277 

Shee  r.  Hale         -        -       i.  522 

Sheffield  z?.  The  Duchess  of  Buck- 
inghamshire        -        -    i.  29G 

Shelburne  (The  Countess  Dow- 
ager of)  r.  The  Earl  of  Inchi- 
quin  -        -        -   i.  186 

Sheldon  r.  Fortescue  Aland 

ii.  480,403 

a.  Chichester         ii.  270 

V.  Cox  -        -        i.  186 

V.  Dormer         -    i.  391 

Shelley's  case  -  i.  331, 339 
Shelley  e?.  Nash         -   i.  498, 500 

a.  Walton  -      i.  263 

Shelmardine  v.  Harrop  ii.  211 
Shelton  a.  Pulteney  i.  222, 233 
Shephard  v.  Brand       -      ii.  240 

V,  Ingram         -    i.  406 

Shepherd  v.  Shepherd  i.  .296, 386 

a.  Thompson        i.  300 

r.  Titley        -     ii.  216 

a.  Ward    -         ii.  281 

Shergold  v.  Boone        -      i.  355 

a.  Poole?        -  ii.  27, 29 

a.  Reid    i.  31 1 ;  ii.  234 

Sheridan  a.  Geary  -  i.  112 
SheriflFt?.  Mortlock  -  i.  395 
Sfaerington  v.  Fleetwood  ii.  266 
Sherrard  v.  Sherrard  -  i.418 
Sherrington's  case  -  i.  166 
Sherwood  v.  Sanderson 

i.  502;  ii.  464, 4<65, 473, 474, 476 

■ a.  Southey  ii.  147 

r.  Wincbcombe  ii.  261 

Shewbridge  a.  M'Donough  ii.  202 
ShifTen  a.  Johnson         -      i.  1*2^8 


ShiflFner  a.  Man  -        i.  172 

Shiles,  ex  parte    -  -  ii.  357 

Shine  v.  Gough         -         -  ii.  37 
Shipbrook  (Lord)  v.  Lord  Hin- 

chinbroke  -  i.  77,450,451 
Shiphard  v.  Lutwidge  i.  295, 382 
Shipley  a.  Asbee     -     i.  104, 105 

w.  Kymer  -    i.  180 

a.  Woodhouse      .    ii.  94 

Shirley,  ^ajjpar^e        -        ii.  453 

a.  Horniblow      ii.  32, 34 

Shirreff  0.  Wilks  ii.  154 

Shore  a.  Balroain     -        -   i.  407 

t\  Collett    -        -       ii.  55 

a.  Walker      -    i.  356, 493 

Short  a.  Galley     -         -      ii.  418 

V,  Downer        -  i.  1 12 

V.  Lee  ii.  257, 276, 284, 285 

a.  Long    -        •        i.  383 

I?.  Smith        -        -    i.  310 

a.  Tickell  -        -       i.  158 

Shove  V.  Webb  -  -  i.  511 
Shrewsbury  (The  Duke  of)  a. 

Talbot  .  -  -  1.320 
Shum  a.  Taylor  -  -  i.210 
Shuttleworth  v,  Laycock    ii.  212 

f),  Lowther     ii.  187 

Sibbald  a.  Baillie  -        i.  65 

V.  Hill        -        -  ii.  106 

Sibley  v.  Perry  -  i.  352, 524 
Sibtliorpe  v.  Moxom  -  i.  412 
Sidney  v.  Sidney  -  ii.  83 
Silberschildt  v.  Schiott  i.  367 
Silk  a.  Faulder        -  ii.  406 

Sill  V.  Worswick  -  ii.  4O0 
Sillitoe,  ex  parte  ii.  433, 4^4 

Simeon  a.  Mavor  -  i.  189 
Simmonds  a.  Knox  -  ii.  246, 250 

V,  Swayne      -  ii.  251 

Simmons  t?.  Bolland      i.  447, 448 .: 


TABLE  OF  CASES. 


ci 


Simmons  v.  Gutteridge        i.  463 

a.  Hinckley     -    i.  371 

V.  Vallance        -  1.316 

Simonds  a.  The  Dean  &  Chapter 

of  Christchurch         -        i.  83 

Simons  a.  Cutter        -        iu  127 

Simpson,  ex  parte      .  ii.  3729 374 

^  a.  Cowell  i.  29,31, 172 

r,  Dj^fisham   -        i.  81 

i.  62, 463 

i.440 

.  ii.420 

i.  362 

.    i.405 

ii.35 

.    i.404 

■       ii.  174 

.ii.280 

i.234 

-    11.286 

ii.  286 

.       i.62 

ii.  420 

1.300 


—  a.  Doran 

—  a.  Hill 

—  V.  lagham 

—  a.  London 

—  a.  Pearsall 

—  a.  Pope 
-^  V.  Vlckers 

a.  Wright 


Sims  V.  Bennet 

V,  Doughty 

a.  Fryer 

a.  Harwood 

1?.  Ridsre 


Simson  v,  Cooke 
Sinclair  v.  Hone 
Singleton  a,  Darley  i.  155;  ii.  14 

J^ V.  Gilbert      -      i.  356 

Skeffington  a.  Bennett  ii.  261 
Skey  V.  Barnes  -  «  i.  406 
Skinner,  ex  parte 

i.209;  11.295,298,326 


a.  Brook 

a.  Eavers 
o.  Hyde 


—  a.  Oxenden 


Skip  ».  Warner 
Skipwith  a.  Daniel 
Skrymsber  v.  Northcote 
Slade  1?.  Mllner 

a.  Seton 

i.l87;  ii.  2. 18,21,28 


i.88 

ii.  462 

1.213 

li.259 

-    i.79 

ii.  202 

i.368 

i.371 


Slade  a.  Wills  -  -  i.  247 
Sladden  a.  Pratt  -  1. 452 
Slater  a.  Milnes  i.  312, 335, 384 
Slatter  v,  Noton  -         1. 304 

Slaughter  a.  Tay  -  -ii.319 
Sleea.  Croft  .  1.359;  ii.  200 
Sleech's  case  (in  Devaynes  v. 

Noble)  -  ii.  164, 415, 437 
Sleech  v.  Thorington  -  i.410 
Slewringe's  Charity,  in  the  inat^ 

terof,  ...  li.294 
Slocombc  v.  Glubb  --  ii.  83 

Sloper  V.  Fish  •  ii.  25, 53 
Sluysken  v.  Hunter  -  ii.  135 
Small  a.  White        ^        .  i.SOl 

• 

Smallcombe  a.  Batcheilor  ii.  264 
Smalley  v.  Smalley  i.  165, 603 
Smallman  I?.  Onions  -  i.  227 
Smalhvooil  v.  Berthouse      i.  266 

t?.  The  Bishop  of 

Coventry  &  Litchfield  11. 263 
Smart  a.  The  Attorney-General 

ti.  300, 914 
Smith,  ex  parte^  in  the  matter  of 

Bakewell  ii.  391, 394, 424 
ex  parte,  in  the  matter  of 

Ford        -        -        -     11.360 

ex  parte,  in  re  Hay  11. 485 

ex  parte,  in  the  matter  of 

Hervey  -  -  ii.  407, 408 
ex  parte,  in  the  matter  of, 

Lewis  &  Potter        -      ii.  171 

ex  parte,  in  re  Smith  ii.  470 

V,  Alterley        -       i.  404 

a.  Antrobus  . 

ii.  55, 90, 101, 212 

a.  Auriol        -        ii.  242 

a.  Bayard    -     i.  329,340 

v.  Blckuell     *   -     ii.2I3 

.  a.  Blofield    -        -  i.  120 


Cll 


TABUS  OF  CASES. 


Smith   a.  Bovey        -  ii.  86 

a.  Brice  •  -  i.  291 
27.  firocklesbaDk  i.  34 
t;.  BruniDg  -  ,  ii*  95 
a.  Cadell  .  -  i.93 
V.  Lord  Camel  ford  ii.  224 
f?.  Campbell  i.  345, 415 
a.  Chesslyn  '  -  ii.87 
a.  Chapman      -      ii.  286 


•T" 


V.  Clarke 
r.  Claxton 
a*  Coleby 
V.  Cologan 
a.  Deacon 
a.  Doe    « 
a.  £lii8 
a.  Farrell 


ii.  12 

-  i.  a58 

11.491 

-     i.l45 

ii.  113 

i.414 

i.  11,301 

1.450 


-  r.  Fitzgerald    i.  316, 337 


V.  Fromont 
V,  Garland 
a.  Gibson 


-  V.  Graham 

-  V,  Huson 

-  V.  Jacksou 

-  a.  Jefieries 
p.  a.  Jones 

-  a.  Kirkham 
-^  V.  Maitland 

-  a.  Nield 

-  a.  Nisbet    - 

-  a.  Opperman 

-  a.  Ord 

-  V.  Oxenden    - 

-  a.  Pearly 

-  V.  Pemberton 

-  a.  Petit 

-  a.  Pindar 

^  t;.  Plummer 


ii.  68 

ii.  45,  74, 100 

-     i.226,^n 

1.96 

1.494 

i.71;  ii.  133 

i.  123, 231 

ii.  212 


-     ii.  202 

.      i.  352 

1.514 

.    ii.  173 

^     i.  225 

ii.  181, 195 

i.  159 

1.418 

.    ii.  183 

1.343 

i.99 

.      I.  176 

ii.  110 


a.  Whateley 


Smith  a.  Sbwt         -  i.  SIO 

,  9.  Smith 

i.  420, 507;  ii.  187 

V.  Streatfield      .  -    i.  347 

V,  Symes        -         ii.  243 

1?.  Target  -        i.  220 

_*_  a.  Thompson 

1.511;   ii.  425,426 

a.  Tipping        -       li.  248 

a.  Wagstaff        -      i.  878 

V.  Watson 

i.  169;  ii.  271, 390,  396, 423 

1.99 
1.406 
ii.  419 
i.  128 
1.858 
ii.25» 

-  i.  365 
-   ii.426 

i.  260,336 

-  ii.259 
i.l55;  iL14 

Smythe  r.  Smythe 

i.  133, 231, 235 
Snaith  a.  Brooks  -  ii.  143 
Sneaps,  ex  parte  •  -  i.  129 
Snee  a.  Day        -        •        i.  79 

«?.  Prescott 

i.  191 ;  ii.  398,  399 

i.418 
ii.508 
1.  422 
i.  424 
i.  173 
1.281 
1.979 


Smither  v.  Willock 
Smithers  a.  Hassall 
Smithson's  case 
Smithson  a.  Ackroyd 

a.  Hardcastle 

Smiton  a.  Fletcher 
Smyth  a.  Battersby 

a.  Eden 

■        a.  Markham 
— ^ t?.  Smyth 


-  a.  Pugh  * 

-a.  Pyhus   i.  378, 379,  524 


Snelham  a.  Bay  ley 
Suell  V.  Hyatt 

a.  Read 

Snellgrove  r.  Bailey 
Snook  V,  Davidson 
Snoivden  a.  Pitts 
Sockett  r.  Wray 
Soddington  (The  inhabitants  of) 
a.  The  King  .         i.  360 

Solomon,  em  paste    i.  32;  ii.  384 


TABLE  OF  CASES. 


cm 


SWIomons  «.  The  Bahk  of  £d^- 
l«^iid       .       ^       .     i.  isa 

'■'  a.  Benfield 

i.62;  11.401,411 
Soinendt  (The  Duke  of )  a.  Gour* 
lay      -        i.  202;  ii.  246,  247 
SomerVille  v.  Lord  SotDerFille 

J.  426,  429 
SoppHt,  €s  parte  -  ii.  353 
Sorrell  a.  Williams  •  ii.  183 
Sorresby  v.  Hollins  -  ii.  309 
Soutball  o.  Bedington  .  ii.  239 
SoathainptoD  (Lady)  a.  Gilpin 

1.443 

, (Lord)  V.  The  Mar^ 

quia  of  Hertford      -»        i.  362 
Southby  V,  Stonefaoose        i.  268^ 
Sbuthcote,  ex  parte 

ii.  465, 470, 473,474,  476, 498 

V.  Watsoir    i.  335,364 

Sdiftliey  9.  Sherwood  -  ji.  147 
Souchrare  a.  Booth  ^  ii.  274 
SMtb  Sea  Company  a.  Stockdale 

1.85 
■  ^  ■  i  V.  Bumslead 

ii.  240 
Stnitfawell  (The  Chapter  of  the 
Collegiate  Church  of)  v.  The 
Bishop  of  Lincoln  •  ii.  204 
SoWden  r.  Sowden  m  .  ii.  112 
S^werby «?.  Warder  -  i.  121 
S|barM  a.  The  Attoi^ney.  General 

ii>d02 
»■■      ^  ■  t.  Cktdr         -         i.  327 


Sparrow  -v.  Hardcastio 

i.  11, 297, 303 
Sj^ght  a.  O'Connor  ^  i.  162 
Sp^r  a.  Rhode  -  i.  84 

St>e«r  r.  Crawter  i.  289, 240,248 
Speemmn  v.  Degrare  i.  175^  188 
Sp^ke  a.  Eccleaton      i.  301,302 


Speldt  r.  Lechmere 
Spencer  a,  Bursletn 
—  a.  Fane 

a.  Hill 

>  a.  Hippisley    • 

■  ■  a.  Moody 
Sperling  v.  Rochfort    - 

V.  Trevor    - 

Spettigue  v*  Carpenter       ir.  2^)8 
Spicer  v.  Hay  ward   i.  520;  ii.  92" 


11.436 

ii.274 

ii.36 

ii.  94 

ii.204 

i.37 

ii.  87 

ii.  25,63 


a.  Roberts 


Spillet  a.  Lloyd 
Spiuks  V.  Robins    - 
Spooner  a.  Manning 
a.  Peacock 


i.376 

ii.  139 

1.320,321 

i.  384, 461 

-    i.  347 

a.  Wood  bridge       i.  422 

Spottiswoode  v.  Stockdale  ii.  358 

Spracking  a.  Bate        -     ii.  276 

Spratley  a.  Griffith 

Spray  a.  Goodwyn 

Spreatley  a.  Beaver    • 

Spargeon  i?.  Collyer 

Spurrier  a.  Dann     .  • 

V,  Fitzgerald 

• «?.  Handcock 


Spor%vay  r.  Glyn 
Squire  a.  Finch 
———a*  Kemp 
•  '    ' —  a.  Manaton 

^  a.  Nicholson 

V.  Pershall 


-  i.  519 
i.  226,231 

ii.  272 

-  ii.  180 
1.208 

*     ii.  6 

ii.  35 

1.390 

ii.310 

i.  76 

-  i.249 

-  u  506 
.     ii.  497 

1.79 


Squirrel  ^.  Squirrel 

Stables  a\  Blackburne   -   ii.  114 

Stace  ef,  Blackburne  ii.  129, 130 

«.  Piety        -    ii.  434, 472 

Stackbouse  v.  Barnston      i.  476 
Stackpoole  v.  Beaumont 

i.  392,  395 

a.Q6fe        -    ».128 

^  i».  Howell     -    i.  462 

Staff,  ex  parte         *  ii.  344 


CIV 


TABLE  OF  CASES. 


Stafford  a.  Wilkiuson  -  i.  481 
Stainbridge  a.  JoIIand  -  ii.  109 
Staines  r.  Morris  i.  41,  86,  210 
Stamford  a.  Best        -         ii.  200 

(Lord)  a.  Pickering 

i.  282,  422 
Stamp  V.  Liford  -  ii.  269 
Stamper  v.  Barker  -  ii.  83,  86 
Stanborough,  es  parte  ii.  409 
Standen  v.  Standen 

i.351;  ii.  235,236 
Stand  ish  a.  Shaw  -  ii.  76 
Stane  a.  Wood  -  i.  262,  263 
Stansfield  v.  Habergbsmi 

i.  232,233,491 
Stanford  a.  Heard  i.  12;  ii.  110 
Stangroom  a.  The  Marquis  of 

Townsend  -         ii.  12 

Stanhope  (Lord)  his  case      ii.  27 

a.  Lord  John  Thynne 

i.  309 
Stanley  «?.  Potter        -        i.  314 

V.  Stanley        -       i.  406 

a.  Wade         -  i.  42 

V.  Wharton        -    i.  225 

V.  Wise         -         i.  356 

Stanton  a,  Humberstone 

1.349,  411 
Stapilton  r.  Stapilton  ii.  15, 44 
Staple  a.  Doe        -      i.  269,  271 

a.  Platamore  i.  144;  ii.  101 

Stapleton  v.  Colvile      -     i.  353 

V.  Conway     -      i.  67 

Stapylton  a.  Scott  ii.  6,  25,53 
Startute  a.  Cater  -  ii.  249 
Statham  a.  Boson  -  li.  323 
Stayell  a.  Warren  -  i.  296 
Stead  t;.  Newdigate  -  ii.  141 
Stebbings  v,  Walkey 

i.  11,346,410 


Steele,  ex  parte        -        -    i.  37 

a.  Gitting    -    i.  333, 352 

-  a.  Wray         -         ii.  139 
Steere  a.  Toulmin    * 

i.  1 85, 504,  523;  ii.  26, 122, 197 
Steers  a.  Bodicoate  -  i.  248 
Steff«?.  Andrews  -  ii.  239,  243 
Steinmetz  v.  Haltbin  -  ii.  80 
Stenhouse  v.  Mitchell  -  i.  329 
Stent  V.  BaHis  -  i.  17 

V.  Robinson        -       i.  460 

Stephens,  ex  parte        -    ii.  440 

V.  Gerrard    -     i.  259 

— — —  a.  Green       -      i.  341 

V.  Neale        -     i.  120 

Stephenson  v.  Heathcote     i.  351 
Stepney  a»  The  Attorney-General 

ii.  306 
Sterling,  ex  parte  -  i.  31 
Sterne,  ex  parte        -         ii.  146 

a.  Wilkinson    -     ii.  419 

Stevens,  ex  parte j  in  re  Aubert 

ii.  450,451 

V.  Aid  ridge    -     ii.  268 

V.  Bagwell     i.  268,  271 

,  V.  Bateman      *      ii.  14 

V.Olive    -     ii.  85,839 

a.  Pitman      -       i.S83 

V.  Stevens        -        i.  74 

a.  Underwood       i.  451 

Stevenson  v.  Anderson        i.  109 

. £7.  Blakelock    -    i.  31 

a.  Esdaile 

ii.32, 125,  129 
,    ,  a.  Morris       -      ii.  10 

V.  Wilson        -    i.  88 

Steward  a.  Wilkes        -    i.  440 
Stewart,  ex  parte       -        ii.  426 

^  V.  Alliston   ii.  27,  31,  49 

a.  The  Attorney-General 

ii.  188,312 


TABLE  OF  CASES. 


CY 


Stewart  v>  Graham 

i.  127,132,188;  ii.  503 

V.  Stewart        -      i.  129 

Stibbert  a.  Taylor  ii.  38,  61 

Stickland  v.  Aldridge 

i.  274,  495 ;  ii.  328 
Stileman  v.  Ashdown 

i.  14,  24;  ii.  75 


Stiles «?.  Cowper 
Stirling  a.  Corson 
- t?.  Lidyard 


ii.  26,  38 
i.  116 
.  1.303 
-  ii.  51 
.  i.  345 
ii.  148 


Steward  a.  Williams 
Stockdale  v.  Busbby 

-— a.  MatthewsoQ 

v.  The  South  Sea  Com- 
pany       -        -        -        i.  85 

a.  Spottiswoode  ii.  358 

Stocke'a.  Denton  .  ii.  273 
StocUey  t?.  Stockley  -  ii.  15 
Stockwell  V.  Terry  -  ii.  278 
Stokes,  ex  parte 

i.  40,  49;  ii.  342 


a.  Brice 
V.  Clarke 
a.  Hadiiil 


Stokoe  V,  Robson 
Stonardy  ex  parte 
Stone,  ex  parte^  in  re  Wettou  & 


i.  450 

-      i-482 

11.  432,  433 

-       ii.  211 

.      ti.  468 


Payne 

—  a,  BinioQ 

—  a,  Gwillim 

—  a.  Webb 
V.  Wisbart 


ii.  405 
1.504 
ii.24 
-  1.  54 

•  i.  160 
Stonehouse  a.  Sonthby  -  i.  268 
Stones,  ex  parte,  in  re  Barke  & 

Langtry  -  -  -  ii.  370 
Stonywell's  case  -  i.  290 
Story,  ex  parte 

i.  45;  ii.  350,  376,  380 
Storks,  ex  parte    -  .  ii.  429,  447 


Stoveld  a.  Penfold  -  i.  122 
Stowell  V.  Lord  Zoach  ii.  488 
Strachy  r.  Francis  -  i.  237 
StraflFord  (The  Earl  of)  a.  The 
Duke  of  Leeds    -    i.  240,242 


Strahan  v,  Sutton 
Strange  r.  Collins 
—  Oi  Northey 


i.279 
i.  105 
i.356 
ii.  49 


Stratford  r.  Boswortb    - 

V.  Powell 

•      i.  144'5  ii.  101, 114,334 
Strathmore  (The  Countess  of) 
V.  Bowes     i.  230;  ii.  82,  88 

— (The  Earl  of)  a.  Da- 

vis  -  i.  510;  ii.  109, 422 
Stratton  a.  Couch  -  i.  284 
Streatfield  a.  Smith    -        i.  347 

V.  Streatfield 

1.289;  ii.  Ill,  115 
Street  a.  Barford       -        ii.  234 

r.  Rigby 

ii.  17,  241,  246, 252 
Strickland  a.  Wood  -  i.  103 
Stringer  v.  Phillips  -  i.  355 
Strode  r.  Blackburne 

i.  182;  ii.  224 
-      ii.  33 
.    i.  34^ 
ii.  81 
-       i.  324 
ii.  260, 286 
1.40 


a.  Casamajor 
a.  Maberley 


. a.  Osgood 

Strong  a.  Ingram 
Strutt  V.  Baker 


Stuart  a.  Bowles 

——  V.  The  Marquis  of  Bute 

i.  365 
V,  Greenall 


— — -  a.  Jopl  ing 

*-t;.  Lord  Kirkwall 

Stubbs  a.  Boultbee     - 
a.  Matthews 


ii.  276 

i.  Ill 

i.512 

ii.  172 

ii.  144 


a.  Wall      ii.  5,9,  30, 106 


Cfl 


TABLE  OF  CASBS. 


i.  40 

i.114 

-     1. 406 

ii.  87 

ii.  228 

1.347 

.     i.  74 

ii.  046 


StubbiDg^  a.  Tennant  ii.  267,  272 
Sttickey,  ex  parte 
Sturgess  r.  Brown 

—  V.  Pearson 

Sturgis  €?•  Corp  *• 

Styles  r.  Cowper 

Suffolk  a.  Jones 

Siilliran  v.  Sullivan 

Snmptor  v.  Life 

Supple  V.  Lowson   i.4M;  ii.  318 

Surnaan  a.  Scott     i.  162;  ii.  388 

1 — .  V.  Surman        -     i.  374 

Surtees,  eai  parte    «    ii.  374, 375 
Sutton,  ex  parte    -     •  i.  46 

—   «  "  ex  partCy  in  re  Brereton 

1.53 

ex  partef  in  the  matter  of 

Changeur      i.  212;  ii.  46^445 
-— —  a,  Blore 


i.  179, 195;  ii.  24, 27, 37, 228 

a.  The  Charitable  Corpo- 
ration       «        «  -  i.  145 

V.  Chetwynd     -      ii.  80 

a.  Hotfaam 
V.  Jones 
a*  Strahau 
a.  Young 


Swaine  r.  Burton 

^  r.  Kennerley     - 


i.  365 
i.  150 
i.  279 
i.251 
{•417 
1.413 


Swan  V.  Fonnereau  i.492;  ii.  102 

a.  Johnson        -        ii,310 

— —  V.  Swan  -  i.  245,  247 
Swanaton  a.Twogood  ii.  330,452 
Swayne  r.  Fawkener  -  i.  329 
■  ■  a.  Simmonds  «  ii.  S5l 
Swift  a.  Lightburne  •  ii.202 
— ^  a.  Loftus  •  ii.  195 
— i-  a.  L»we  -  ii.  28 

Swkiburne  a.  Craythorae 

K.  176, 179 


Swinfen  v.  Digby  *  ii.  268 
Swinnock  r»  Crisp  '-  i.  460 
Swinton  a.  Dick  i.  126, 131,  133 
Sydenham  a.  Cothay     *    i.  268 

„■  ,.  a.  Tregonwell 

i.  358,  363, 369 
Syder fin's  case        *  ii.  307 

Sydowde  v.  Holme  -  ii.  261 
Sykes  v^  Hastings  «  i.  160 
Sylva  V.  Da  Costa  -  ii.  487 
Sylvester  a.  Dyke  ^  -  ii.  25 
Symes,  ejrjoar^e      i.  487;  ii.  403 

a.  Balch  i.  20,  31,  32, 172 

. a.  Smith        -        ii.  243 

Symmonds  a.  Walker 

i.  24,  25,  438, 451 ,  484, 494 
Symroons  a.  Mackreth 

ii.  82, 124, 197,  892 

1?.  Mortimer    *    i.  510 

Symonds,  ex  parte        «    .  ii.  96 

.,       a.  Davis      -        ii.  24 

« 

Sympson  a.  Pigot        -     ii.  261 
Syms  a.  Richards       ii.  211,  219 

TAAFFE,  e^/wr/e  -  ii.337 
Tabberty  ejr  parte  «  -  ii.  469 
Taggart  v.  Taggart  •  iL  115 
Taitt,«rj9ar^«  -  ii.  372, 373 
.  V.  Carwick  *>  «>  i.  84 
Talbot  a.  The  Attomey^General 

ii.299 
■     V.  The  Dnke  of  Shrews- 
bury       -        ^        •      i.  320 
Tallis,  ex  parte         -        ii.  4S2 
Tamwortb(Lorfl)9.  Lord  Ferrers 

1.236 
Tancred  a.  The  Attoraey-General 

ii.  »1» 
Taakerville  (The  Earl  of)  v. 
Benneitt    -        ^        -     i.297 


TABLE  OF  CASES. 


cni 


Tanker ville  (The  £arl  of )  v. 

Fawcett    -        -        -     i.387 

Tanner  a.  Chapman  •        ii.  194 

,   ,v.  I  vie      '        -        1.76 

a«  MeadowB  -      -    ii.  11 

a.  Woollen    .        ii.226 

Tapp  V.  Lee  -  -  -  ii.  59 
Tappen  v.  Norman  «  i.  74,  75 
Tappenden  v.  Walsh  i.  267, 378 
Tarback  v.  Marbury  -  ii.  229 
Target  a.  Smith  -  ^  \.220\ 
Tasburg  a.  Clermont*  «  ii.  4 
Tate  V.  Austin        -        -    i.  880 

V.  Hilbert     i.  4^2,  4S3, 424 

Tay  V.  Slaughter        -       ii.  319 
Taylor,  ex  parte    -    ii.  373,  434 

o.  Austen        -        i.  331 

r.  Baker    -    ii.  107, 186 

a.  Bernett  -    i.263 

a.  Carr       ii.  78,  86, 886 

a.  Chorlton     •        i.  365 

— ' «.  Crathorne  ii.  269 

a.  Cunliffe        -    ii.279 

— -v.  Dulwich  Hospital 

11.327 

V.  Fields         ii.  188, 436 

V.  George         i.  873, 405 

V.  Hawkins     -        i.  440 

V.  Horde    -        -    i.  477 

—4 —  p.  Jones  i.  26;  ii.  75 

a.  King  -        i.371 

a.  Langstaffe       i.  58,  57 

r.  Lendey        -       i.  162 

V.  M liner     •        ^  i.  121 

■  a.  Montetth      •        i.  78 

— . — >  a.  Meuntford  i.  144 

—  a.  Naylor         -        i.  69 
-T-  V.  Obee         i.  100;  ii.  14 

—  V.  Plumer 
L 164  469;  ii.  889, 890, 997 


■j'  ■  I' 


Taylor  r.  Popham        •       L84 

a.  Powell         i.  126, 182 

V.  Sbum        .         i.  210 

v.Stibbert     -    ii.88,61 

V.  Taylor  -        -    i.  824 

■  ■■     ■     a.  Waters 
i.  97;  ii.  137, 166, 166, 157, 166, 

241,247,482,501 
Tayloor  a.  Richmond  m  L  76 
Tealea.King  «  .  L107 
Tebba  v.  Carpenter 

i.68,.  432, 433, 484, 486 
Tebbutt  a.  Harvey  - ,  ii.  87 
Teed  v.  Elworthy  -  •  ii.  430 
Tellfair  a.  Wallace  •  i.  169 
Tempest  v.  Ord  i.  161, 167;  ii.  482 
Temple  a.  Aldenon     *      i.  171 

r.  The  Bank  of  England 

i.228 
Tenant  a.  Hulme  L  504;  li.  89 
Tennant  r.  Elliott        -      L  163 

V.  Stubbing  iL  267, 272 

Terrewest  v.  Terrewest  «  L  88 
Terrey  a.  Durall 

i.  43, 68;  ii.  121, 214 
Terry  a.  Stockwell  •  iL  278 
Test  a.  Deane  -        -  i.  332 

Tew  V.  The  Earl  ofWinterton  i.  67 
Teynham  (Lord)  «?.  Webb  i.867 
Thackeray  «.  Benedict  -  i.  80 
Tbackerell  a.  Blaudford  ii.  810 
Thackwell  a.  Moggridge 

i.  826;  ii.  802, 817 
Tharp  e.  Tharp  -        ii.  483 

Tharpe  f.  Tbarpe  •>  -  i.  161 
The  Haberdashers'  Company  a. 

The  Attorney-General    ii*  816 

Theebridge  if.  Kilburne      i.  848 

Thelluson  If.  Woodford  i.26:i,27&» 

277,882,886^872;  iL  110 


cviii. 


TABLE  OF  CASES. 


Thetford  School  case     -    ii.  903 
Thistlewood,  ex  parte 

1.615,517;  ii.  411,  412 
Thomas  «?.  The  Archbishop  of 

Canterbury     -        -        i.  449 

v.  Bennet        -      i.  321 

«?.  Butler    -        -  i.466 

. V.  Evans        -        i.  306 

a.  Franklyn    i.  124, 132 

V.  Frazer  -        -    ii.  96 

t?.  Gyles         -        i.289 

O.Hale    -  i.68;  ii.214 

.  a.  Hole        -  i.  227 

-  V.  Kemeys        -    ii.  200 

. v.  Oakley    -  i.  227 

. v.  Powell        ii.  102, 106 

: c.  Thomas     -        i.  345 

Thompson,  ex  parte        -  ii.  363 
, ex  pariCf  in  the  matter 

ofHedley      -        -        ii.355 

.   a.  Ashburnham  1.432 

« — .   a.  Askham    -    i.  108 

a.  Cockburn     ii.  178 

a.  Cousins  i.  510 

r.  Giles     ii.  416,  417 

- r.  Harrison 

i.  85;  ii.  85 

a.  Hill       ii.  150,151 

'■ a.  Lanchester 

1.490;  ii.325 

V.  Leach    ii.  463, 495 

. v:  Leake 

i.511;  ii.  426 

r.  Nelson    i.  279,  280 

a.  O'Reilly     -      ii.  3 

-x- V.  Shepherd       i.  300 

V.  Smith 

i.511;  ii.  425,  426 

■ a.  Williamson  ii.  418 

Thomson  a.  Green        -        i.  96 


Thomson  v.  Thomson 

1.163,  191;  ii.  19 

^  a.  Williams   i.  112, 113 

Thorington  a.  Sleech  i.  410 

Thorn  a.  Nash  -  -  ii.  282 
Thorneycroft  a.  Thorneycroft 

ii.  112,  491 
Thomhill «?.  Thornhill  -  ij.  143 
Thornton  a.  Curling        -  i.  430 

a.  Knife      -        i.  422 

a.  Nutbrown    -   i.222 

a.  Perkins    -        ii.  96 

Thorpf  ex  parte    -        -    li.  344 

a.  Beaumont 

i.295;  ii.76,334 
Thorpe  a.  Clarke    -        -  i.  238 

-  V.  Goodall      ii.  227,  401 

Thresher  v.  The  East  London 

Water-works  Company  i.  224 
Throckmorton  a.  Combes  i.  475 
Thruston  a.  Wythe  -  i.  356 
Thurlow  a.  Jee  -  -  >«•  85 
Thwaites  t?.  Piper        -  i.58 

Thynne  v.  Rigby    -        -  ii.  248 

(Lord  John)  v.  Stanhope 

i.309 

Tickell  t?.  Short  -        i.  158 

Tighe  o.  Winslowe  -  i.  333 
Tiler  a.  The  Attorney-General    . 

ii.503 
Tinkler  a.  Crowder  -  i.  117 
Tipping  V.  Tipping      i.  .288, 382 

- V.  Smith         -       ii.  248 

Titley  a.  Durant     -        -  H.  84 

a.  Shepherd      -      ii.  216 

Till  a.  Hooper  -  -  i.  58 
Tittertoii  v.  Osborne  -  i.  43 
Tobin  a.  Beckford  -  i.  458 
Todd  a.  Burton  -  -  ii.  12& 
t?.  Gee      -       '  -  ii.  30,  38 


TABLE  OF  CASES. 


cix 


Toilet  V,  Carteret    - 
Tolson  V.  Collins 
V.  Hallett 


ii.  188 

K  318,  327 

i.  188 


u.  180 
.      ii.7 

1.411 
-  1.384 


Tomlinson,  ex  parte 

ii.  468,  477,  483 

V.  Harrison         i.  127 

Tomkins  v.  Tomkius     •      i.  410 
Tonna  a.  Tbe  Attorney-Gfeneral 

ii.  303 
Tooms  r.  Conset 
Toole  V.  Medlicott  « 
Topi  is  V.  Baker  - 
Topp  a,  Davies 
Toulmin  v.  Steere 

i.  185, 504,523;  ii,  26, 122, 197 
Toiirle  V,  Rand  -  -  ii.  184 
Tournay  a.  Porter  -  i.  852, 375 
Toiirson's  case  -  ^  ii.  495 
Tourton  v.  Flower  -  -  i.  465 
Torey  ajPitcber  -  i.  210 
Tower  v.  Lord  Rous  -  j.  383 
Towgood  a.  Anson  i.  518;  ii.  144 
Townwell  t?.  Bedwell  -  i.  361 
Towasend  (The  Marquis)  a. 

Curling        -        -  i.  106 

«?.  Davis        -      i.  210 

a.  Downing         i.  260 

(The  Marquis)  a. 

Gardner        -        -        ii.  113 

^  V.  Ives  -        -     i.  262 

t).  Lowfield        -   1.18 

—   a.  Mackintosh     ii.  312 

(The  Marquis  of)  v. 

Stangroom        -        -      ii.  12 

'• a.  Treves  -         i.  485 

• V,  Windham 

ii.  77, 97, 227, 399 


Trafford  a,  Duckworth 
V.  Trafford 


-     i.72 

i.371 
-     i.434 


Trail  a.  Gordon  - 
Trappes  v.  Halliwell  ii.  272, 273 
Travers  a.  Beard  -  i.  507 
Trecothick*s  case  -  -  ii.  187 
Trecothick  a.  Coles 

1.179,  195,259,480;  ii«  14,61 
Tredennick  a,  Dunbar         i.  152 

a.  Nesbitt 

i.  207,  439,482;  ii.  181,  221 
Tregouwell  v.  Sydenham 

i:  358,  363, 369 
Trelawney  a.  Whitmore  i.  417 
Tremenheere  a.  Harris 

i.  29,  56, 153 

V.  Tresilian     i.  178 

Trenchard  u.  Wanley       i.  16,21 
Trent  v.  Banning    -     i.  360,  364 

Navigation  Company  v. 

Harley     -        -        .    ii.  178 

Tresilian  a.  Tremenheere  i.  178 
Trevelyan  a.  Gordon  ii.  49, 50 
Treves  r.  Townsend 
Trevor  a,  Sperling  - 
— • V.  Trevor  - 


-    1.435 

ii.  25,  53 

-    11.115 

ii.  351 


Tozer  v.  Tozer        -        -      i.  79 

Tracy  v.  Lady  Hereford      ii.  2 1 8 

T  rafford  v,  Ashton        -      i.  889 


Trigwell,  ex  parte    - 
Trimmer  t?.  Bayne  i.  328, 327, 343 
Trinity  Hall,  Cambridge  a.  An- 
drew       -        -        -     ii.317 

College  a.  Scan*    ii.  26i* 

Tripp  a.  Evans  -  i.  316,  354 
Tristram  a,  Harrington  /  i.  456 
Tritton  v.  Foote  -  -  i.  213 
Trott  a.  Hambly  -  i.  166 
Trotter  a.  Crawford        -    i,  379 

«?*  Vernon       -         i.  381 

«?.  Williams         -     1.371 

Trougbton  o.  Binkes  i.62;  n.202 
v.6\t\ey     .      ii.447 


TABLE  OF  CASES. 


r.  Pbipps 
a.  PuIIiog 


Trougbton  o.  Tronghtov     ir.217 
Trower  v.  Butt»       ^  i.  372 

-  p.  Newcome       -    iLSI 

TijfOH  a.  Walton 

11.267, 268,269,270,  271 
Toeker  a.  Dare        -    iu  55, 14S 

—a.  Jones      i.351;  ii.285 

L25d 

iud60 

i.  180 

.     1.245 

iL486 

-  L908 
ii.488 

-  u295 
.    ii.  171 

i;118 

-  1.271 
182 

-  1.346 
i.  119 

-  i.aos 


Tnckett  a.  Whitehead 
Tuckfield  v.  Bailer 
Tafnell,  inre    ^ 
Tulk  V.  Holditch    . 
TurJDg,  ex  parte 
Tarnbull  a.  Lee    * 
Turner,  ex  parte  - 
,  ,  V.  Bazeley    - 

.^^.^.^  a.  Brook  - 
,.  V.  CalFerk 

.        a.  Cdstledon 

a.  Hill  * 

'      a.  Marwood 

r.  Moor  i.329,  341,  342 

V.  Morgan        i.245, 247 

^ a.  Sadler        -        i.  454 

•. ».  Turner    -        -  i.  Ill 

^ —  V.  Yaugban  i.  620;  ii.  93 

a.  Ward    ^     i.  423^  424 

V.  Williaos      -     ii.  265 

Tumour  a.  Mocison  -  i.  259 

Turton  v.  Benson  -  -  ii.  224 
Tutin,  ex  parte  -  ii.  215, 487 
Tweddell  v.  Tweddell 

:  1.387, 508;  ii.44 
Tmemlow  a.  CampbeU  ii.  239 
Twigg  V.  Fyfield 

i.518;  ii.  126, 144 
Twining  a.  Brittou      i.  340,  405 
«•  Monrice  ii.  12^  62 


m^^ 


Twis^en  i;.  Tvisde» 

i.  283, 326  327,  328, 420, 4S1 


Twitty  a.  Sepalhro  ii.  101, 135 
Twogood,  ex  parte     ii.  417, 441 

V.  Swanston  ii. 330,452 

Twopenny  v.  Young  -  ii.  171 
Twort  V.  Tif  ort        -  i.  227 

«;.  Dayrell  -        i.29 

Twyford  v.  Warcup  •  ii.  28 
Twyne's  case  -  -  ii.  391 
Twyne  a.  Inwood     •  i,  444 

Tyler  a.  Fontaine  -  1.316 
— ^--  V,  Jones  -  -  ii.  249* 
.*^^   a.  Scott 

i.  392,  393, 397>  399,  440 
Tyndal  a.  The  Attoraey«GeBeraI 

ii.311 
Tyrconnell  (Lord)  9,  The  Duke 

ofAncaster  -  -  ii.228 
Tyrer  a.  Onions  .  i.  302, 308 
Tyrrell  v.  Hope  i.  11,377;  ii.  87 

V.  Tyrrell  •        -    L  457 

Tyte  a.  Sedgier  •  -  i.  113 
1?.  Willis       •        .    i.332 

UDNEY  a.  Be  Minkuitz  i.  94 
Ulrich  V.  Litchfield  -  i.343 
Uncorna.  Ward  -  ii.251 
Underhill  v.  Horwood 

i.  509^  519;  ii.  96 
Underwood  r.  Lord  Courtown 

i.219;  ii.81 

-. t?.  Gibbon        ii>  265 

.  a.  Stevens       i.  45 1 

Universities  of  Oxford  &  Cam- 
bridge V.  Richardson-      li*  160 
Unsworth  v:  Woodcock  i«  99 

Uphill  a.  Davis  -        ii.  220 

Upton  V.  Ba^8et     -        *    ii.  74 

V.  Lord  Ferraus 

1.66,.  142, 369 

a.  Walte»  i.211;  ilWO 

Urquhart  V.  Ring       -        L463 


TABLE  OF  CASES. 


ezft 


XJsborne^  ex  parte  « 
V.  Usborne 


-  ii.  431 
-       i.287 
1.364, 463 
L310 
.   1.321 
i.3i0 


Usher  a.  Berry    - 
Usticke  V.  Bawden 
Uthwaite  a.  Bellasis 
Utterson  r.  Utterson 
Uxbrid^  (The  Earl  of)  ex  parte 

i.  51 

YALE  V.  Davenport    -      ii.  143 

Vallaiice  a.  Sitmnons  •  i.  316 
Van  V.  Barnett  -  i.  72;  ii.  470 
Vancouver  v«  BIi8$  «  ii.  26 
Vane  v.  Lord  Uungannon  L  278 
Varde  a*  Borre  -  -  i.  159 
Vasaall  a.  Foster  -  -  ii.  188 
Vaughan,  ex  parte 

ii.  351, 354,  386 

V.  Aldridge    -     ii.  64 

f>.  Bursiem  -        i.  372 

.^.        —  V.  Guy    -        -    i.  56 

a.  Hull 

, V,  Lloyd     • 

a.  Whitehead 

Vawdrcy  a.  Vernon 
Vawdry  a.  Cartwright 


ii.38 
i.28,96 

1.172 
-    1.468 

i.414 


Vawser  v.  Jefferey  i.297,303,304 
Verdall  t?.  Harvey 
Verc  a.  Griffiths  - 
Verner,  ex  parte 
Vernon  v.  Bethell 
■  a.  Hankey 
1?.  Hankey 


i.92 

1.362, 409 

ii.333 

u.  180, 188 

-      i.  170 

1. 171 


a.  Lord  Hardwicke 

i.  148, 166 
a.  Lepard 

i.l79;  ii.Ml,232 
a.  Salkeld  •  ii,  15 
a.  Sawyer  -  -  i.  13 
a.  Trotter        -      i.  381 


Vernon  v.  Vaff drey  *  i.  406 
Vesey  v.  Wilks  .  .  i,  118 
Vezey  v.  Jamson  ii.  305,  324 
Vickers  a.  Simpson  *  i*  404 
Vigor  a.  The  Attorney-General 

i.298,307,313,332,482 
Vigrass  v.  Binfield  .  i.  448 
Vigures  a.  How  -  •  ii.  203 
Villa-Real  v.  Lord  Gal  way  i.281 
Vincent  a.  Habergbam 

i.  264, 265, 524 

a.  Reigiiolds         ii.  277 

Vincke  a.  Eastwood  i.  284,  321 
Vines  a.  Liebeiurood  -  i.  218 
Vipan  r.  Mortlock  i.  83, 116, 122 
Virgin  a.  Moseley  i.  203, 206 
Vivian  a.  Byne  i.  513;  ii.  102 
Voice  a.  Papillon  -  i.  338 
Vowles  a.  Pickering  «  i.  481 
Vttlliainy  v.  Noble  ii.  163, 440 
Vypond,  ex  parte        «      ii.  340 

WADE  a.  Bentiet 

j.  17,41,252;  ii.  105,465 
■     ■      V.  Brmigbton.    -    i.506 

a.  Cole      i.  337;  ii.  318 

a.  Gawler       -        i.  295 

».  Stanley        -        i.  42 

Wadman  r.  Calcraft  -  i.  200 
Wadeson  v.  Richardson  ii.  436 
Wafer  t?.  Mocatto  -  i.  205 
Wager  a.  Rider  .  i.  804, 383 
Wagstaff  f^.  Smith    «    -    i.378 

V.  Wagstaff       -    i.  1 1 

Wain  V.  Warlters  -  ii.  55 
Wainsborough  (The  Vicar  of)  his 

case        -        -        .     ii.  269 

Wainwright  a.  Barclay 

i.  319, 324, 325 

a.  Holme        ii.  842 


CXll 


TABLE  OF  CASES. 


Wait,  In  the  matter  of  -    ii.429 
Waite  a.  Raven 

1.317,  456,  468,  460 

V.  Webb  -        ii.  306 

Wake  17.  Conyers 

i-  12,  239;  ii.  137 

a.  Eyre      -      ii.  471,  477 

r.  Russ    -.       -        ii.285 

.  r.  Wake       -        -    i.277 

Wakefield  Bank,  ex  parte^  in  the 

matter  of  Boldero  -        ii.  415 

a,  Novosielski   ii.  214 

a.  Saunders    -    iu  55 

Wakt ford  r.  Wright  ii.  231 

Wakeman  v.  The  Duchess  of 

Rutland  -  -  ii.  38, 106 
Wakerell  V.  Delight  -  ii.  185 
Walcot  V.  Hall      -        -     i.  465 

V.  Walker      -    \    ii.  147 

Waldo  V.  Caley  •     -  ii,818 

Walker,  ex  parte^  in  re  Ford 

ii.442 

ex  parte^  in  re  Sykes 

i.48;  ii.380 

a.  Bagster     -      i.  122 

a.  Bengough 

i.  285,  320,  322,  347 

:  a.  Billinghurst    i.  387 

V.  Birch        -      i.  171 

: a.  Campbell         i.  474 

a.  dementi    -    ii.  149 

«?•  Denne    -        ii.  200 

— = t;.  Frobisher        ii.  239 

— '• V,  Main        -       i.  411 

^ a.  Perkins  •   -      i.  305 

— _  a.  Power   -        ii.  149 

r.  Preswick     -      i.  62 

a.  Sanderson . 

i.  472,  474,  479 
t;.  Shore       i.  356, 4SS 


Walker   v.   Symmonds 

i.  24,  25,  438, 451, 481,  ^494 

a.  Walcot     -      ii.  147 

V.  Walker     i.  486, 487 

V.  Wetherell         i.  460 

V.  Wingfield     i.  96, 99 

_ &  Debrett  a.  Bell 

ii.l48 
Walkey  a.  Stebbings 

i.  11,  346,  410 
Walkins  a.  Sedgwick     -    i.  129 
Wales  (The  Princess  of)  r.  The 
Earl  of  Liverpool  i.  89;  ii.  167 

Wall  V.  Stubbs     ii.  5,  9,  30,  106 
Wallace  a.  Exell        -        i.  341 

:v.  Pomfret        -     i.Sl9 

v.  Tellfair.  -  i.l59 

Waller  a.  Adams        -       ii.274 
-  r.  Childs    -        .  ii.31l 


a.  Hillary 
cr.  Jones 
a.  Pigot 


ii.  25,  53 

.    ii.284 

1.314 

-    ii.24 

ii.  280 


Wallinger  v.  Hilbert 
Wallis  V.  Pain  - 

V.  The  Duke  of  Portland 

i.l43 
Wallwyn  a.  Matthews 

1.65,  161;  ii.  183 
Walmsley  v.  Booth  i.  29, 52 

Walsh  a.  Tappenden  i.  267,  378 
Walter's  case  -  -  ii.263 
Walter  c.  Hodge  -  i.  422,  423 
-• — ^ —  V,  Maiinde 

1.358, 359,  414;  ii.  33 

a.  Young      i.  464;  ii.  240 

Walters  a.  Moody     i.  499;  ii.  53 

•  t>.  Upton     i.211;  ii.  130 

Walton  V.  Shelley        -       i.  263 

V.  Tryon 

ih  267,  268^  269, 270, 271 


TABLE  OF  CASES 


CXIll 


Walton  V.  Walton  i.  286,419, 452 
Walworth  a.  Powell  -  i.  61 
Walwyn  v,  Lee        -  ii.  224 

Wanchford  v,  Fotherley 

i.  495;  iL63 
Wanley  a.  Treiichard  i.  16, 21 
Wansay'a.  The  Attorney-Gene- 
ral -  .  ii.  303, 812 
Warcup  a.  Twyford  -  ii.  28 
Ward,  ex  parte 

1.520;  ii.  93,410, 473 

a.  The  Attorney-General 

1.  265,  308 

r.  The  Dake  of  Bvcking- 

bam         ...      i.  218 

a.  Garth         -         ii.  217 

■  V.  Kepple  -        i.  37 

a.  Man      -        -  !•  16,  21 

t;.  Mason  •         i«  210 

V,  Moore        -  i.  297 

—  a.  Moseley      -     -  i.  434 

a.  Potts         -         ii.  249 

V.  Shallett    -     ii.  77, 384 

V.  Shepherd      -      ii.  281 

V.  Tomer    -     i.  423, 424 

'. v.  Uncom    -        -  ii.  261 

t;.  Ward  -  i.  72 

a.  Waring  i.  282, 387, 390 

Warde's  case  (in  Devaynes  v.  No- 
ble)        -        -        -     ii.  439 

Warde  v.  Jefferey  .  ii.  20 
Warder  a.  Sowerby  -  i.  121 
Ware  v.  Horwood      ii.  173, 176 

r.  Polhill         -  1.442 

Waring,  Inglis  &  Clarke,  ex  parte 

ii.  415 
Waring  a.  The  Duke  of  Hamil- 
ton       .        .        -         ii.  92 

17.  Mackreth  i.  215;  ii.  36 

. r.  Ward    i.  282,387,  890 

Warlters  a.  Wain         -        li.  55 

k 


Warmington  a.  Miller 

i.  243, 245, 246 
Warner  v,  Baynes        -      i*  247 

a.  Browne    -    ii.  38, 61 

a.  Matthews      i.  32,  271 

a.  Skip  -  i.  79 

a.  White        -       i.  203 

Warre  (the  ship),  in  re 

i.511;  ii.4^ 
Warren  a.  The  Attorney-General 

li.  K7 

a.  Hall 

ii.  51,  476,  481,  496,496 

a.  Hyde        -         i.  110 

a.  Pulteney  i.  68;  ii.  121 

V.  Stawell     -  i.  295 

Warrington  a.  Hodges        i.  444 

a.  Radcliffe       ii.  20 

Warry,  ex  parte  -  ii.  187 
Warter  v.  Yorke  -  i.  506 
Warwick,  ex /»arfc  -  ii.  455 
ex  partef  in  re  Cooper 

ii.  344 

(Lord)  o.  Beaacfaamp 

1.260 

1?.  Collins    -      ii.  278 

1?.  Warwick     -    i.  185 

Wase  a.  Emery     -      ii.  10,  247 

Waterhouse  a.  Buller    -    ii.  230 

Waterman  a.  Dobson     -     i.  854 

Waters  v.  Taylor    i.  97;   ii.  137, 

155,  156, 157,  16tJ,  241,  247, 

482, 501 

Waterworks  Company  (The  Enst 

London)  a.  Bowes    -      i.  485 

Waterworth  a.  Ripley  i.  259, 260 

Watkins  a.  Benson     ii.  264,  265 

V.  Maiile        -      ii.  405 

.  Watkinson  v.  Bemardiston  i.  175 

Watson,  ex  parte        i.  435,  603; 

ii.  162,366,480,444 


CXIV 


TABLE  OF  CASES. 


Watson  a.  Tbe  Bank  of  Scotland 

1.179 

V.  Brickwood         i.  888 

a.  Cell        .         11.  128 

f.  TheMfwCerofHamps- 
worth  Hospital      •        ii.  327 

a.  Kennioott         li.  279 

ti.  Medex        -     ii.  456 

e?.  The  Duke  of  North- 
umberland     .        1.246,251 

■  a.  Smith 

i.  169;  u.  390, 396,  423 
V.  Smith        -       ii.  271 

a.  Southcote    i.  385, 364 


Watt  V.  Grove 

i.  29;  ii«  82, 103, 138,  334 

V.  Watt        -        -     i.  287 

WaUs  V,  Brooks     i.  165^  ii.  168 


■  f>.  Cress  well 

V.  Lyb 

.  a.  Mayne 

Waugli  a.  Hannes 
■  V.  Land 


1.502 

ii.  277 
i.  80 
L506 
ii.  401 
i.  321 
1.356 
i.  120 
i.  469 


Webb  a.  Atkinson 

a.  Blackler 

a.  Brace 

a.  Kirk     - 

V.  Rorke 

i.  13;  ii.  180,382 

,.  f7.  Tbe  Earl  of  Shaftesbury 

i.  4«« 

a.  Shove         -  i.  511 

.» —   V.  Stone  -  i.  54 

a.  Lord  Teynham      i.  357 

a.Waite         -         ii.  806 

V.  Webb         -  i.  348 

Webber  v.  Webber        -     i.  449 
Webster  v.  Bishop        -    ii.  249 

17.  Hale         -        i.  371 

—.«•.«...  a.  Whistler 

1.275    i.  110 


Weddell  r.  Mundy  -  i.  342 
Wegg  a.  Roe  i.  304, 813;  ii.  142 
Weigh  a.  Shaw         -  i.  337 

Welby  V.  Welby  i.  276;  ii.  110 
Weller  a.  Doe         -  ii.  228 

Welles  V.  Middleton  -  i.  56 
Wells  p.  Girling        -        ii.  866 

a.  Parrot    -       i.  194,  196 

Wenham  a.  Champion  ii.  250 
Wenslay,  ex  parte  -  ii.  44& 
Wentworth  (Sir  Butler),  his  case 

ii.490 
West  a.  Davis 

V.  Errisey 

a.  Mortimer 


i.  201 

ii.  115 

i.  74,  92,  108 

1.48 


Westall,  ex  parte 
Westcomb  v.  Westcmnb 

ii.  484,  503 
Westcott  a.  Bradley 

i.  374;  ii.  234 
Western  a.  Folkes  i.  422;  ii.  232 

.^   a.  Manning    -      ii.  419 

«.  Russell      ii.  8,  23, 48 


Westley  v.  Clarke 
Westmore  a.  Chase 
Weston  a*  Barnett 
Weston  f?.  Jay 

a,  Lyddal 

a.  Noel 


-      i.  450 

-     i.  172 

if.  184, 198 

1.119 

ii.  25, 53 

iL131 

i.  174 


Westwood  r.  Bell 
Wetherall  t;.  Geering  i.  202, 21 1 
Wetherby  r.  Dixon  i.  817, 32S 
Wetherell,  ex  parte     ii.  205, 208 

a.  Walker    -      1.460 

Wetherhead  a.  Wilson  -  i.  87 
Weyland  v.  Weyland  -  i.  421 
Weymouth «'.  Boyer  u  167,  172 
Whadcocke  a.  Hoi  beech 

ii.  265,  267 
Wfaaley  v.  Dawson  i.  245, 25 1 
'  V.  Norton    -      ii.  91»  94 


TABLE  OF  CASES. 


CX.V 


Whalley  r.  Whalley  -  ii.  103 
Whapbam  v.  Wingfield  i.  4G4f 
Wliaram  v.  BroughtoQ  -  i.  ^ 
Wharton  a.  Saunderaon  i.  380 
--•-, —  a.  Stauley  -  i.  225 
Whateley  v.  Smith  *  i.  99 
Wheate  a.  Burgess  L  11, 267, 4% 

V.  Hall        •  ii.  231 

W&eatley  v.  Lane  -  i.  1^ 
Wheeler,  ex  parte        •»         i.  50 

—.^ V.  Bingham 

i.  892,397,399 

V.  Caryl  -       ii.  77, 334 

«?.  Malins    -     i.  78,  84 

a.  Palmer    .  -     ii.  223 

t;«Whittall      -    ii.  405 

Wheelwright  v.  Jaqkson  ii.  366 
Wbichcote  r.  Lawrence  i.  474 
Whistler  r.  Webster 

i,g75;  ii.  110 
Wbitaker,  ex  parte  -  ii.  13 
Whitbread,  ex  parte 

ii.  466,468,480,483,493 
a.  Bax       -      ii.  232 

-  _— — -.  r.  St.  John     -    i.  356 
Whitchurch  a.  The  Attorney  Ge- 
neral       -        -      ii.  305,306 

Whitcomb  a.  Goodman 

ii.  155, 156 
White  V.  Barber         -         i.  348 

^ V.  Carter         ^  j.  338 

.  V,  Damon         -  ii.  12 

....^.^  a.  Dunnage 

i,  370,&08;ii.43 

V.  Evans  -         i.  454 

V.  Foljambe        -       ii.  25 

«?.  Fussell        -         i.  102 

V.  Hall       .        -    ii.  190 

a,  Jervis  -  i.  72 

t^.  Lightburne     -      ii.  119 
h2 


White  t;.  Lady  Lincoln  i.  149, 169 
— _  V.  Lisle  -  ii.  281 

a.  Lupton         -         i.  166 

r.Nutt        -        -     1.501 

a.Parkes  i.  269, 378,  474; 

ii.8(M17,334,491 

f7.  StBarbe      ii.  223, 220 

■ ,  .1     r.  Sealey        «         ii.  214 
.  I    r.  Small  ^        L  601 

f?.  Warner         -        i.  203 

V.  White       i.  416;  li*  319 

....^-   a.  Whiting        -      ii.  196 
— ,.     V,  Willianis 

i.  107,  417, 468 

t,.  Wilson  ii.  143,477,496 

Whitecombe  v,  Jacob  ii.  890, 398 


Whitehead,  ex  parte 

a.  Bryaon 

■■  a.  Gibson 


mmm 


i.617 

ii.  66 

i.  119 

i.  ia2 

i.458 
i.  180 
i.  178 
i.  120 
i.229 


V.  Murat    .  - 

a.  Perry 

V.  Tuckett    • 

L, — t-   V.  Vaugbap 

Wfaitebouse  v.  Hickman 
Whitelegg  v.  Wbitelegg 
Wbiteley  a.  Tbe  Attorney-Gene- 
ral -  -  11.304,317 
Wbitelock  v.  Witham  -  i.  192 
Wbitelocke  v.  fiaker 
Whitfield  r.  Clement 

a.  Hyde 

— V.  Paylor 


-  i.87 

-  i.  880 
i.  127, 131 
.      ii.  14 

ii.  195 


•    t 


Whiting  V.  White      - 

Whitley  a.  Robinson    i.  923, 824 

Whitmore  a.  Hartop       -     i.  817 

.  V.  Trelawney       i.  417 

Wbitstable  Company  a.  Adley 

i.71 

Whittaker  v.  Mwlar  i.  43,  76,  7G 
Whittall  a.  Wheeler      -    i.  405 


CXVl 


TABLE  OF  CASEli. 


Whittell  V.  Dudin  i.  362,  871 
WhittiDgfaam  v.  Wooler  li.  148 
Widdowson  r.  Duck  -  i.  437 
Widmore  a.  Blaiidy  -  i.  283 
Wigg  r.  Wigg  -  i.  403 

f?.  Tyler         -  ii.  467 

Wight  man  a,  Pottinger 

i.  427, 430 
Wilbeam,  ex  parte  ii.  160,348 
Wilbraham  a.  Hewlett  ii.  503 
Wilby  V.  Pistor 
Wil  cocks  a.  Kruger 
Wilcox  a.  Gyles 
Wild's  case 
Wild  r.  ClarksoD 

V.  Hobson 


ii.  167 

i.  171 

ii.  148 

i.347 

ii.2I4 

i.  49, 86 

i.  37, 52 


Wildbore  v.  Bryan     - 

V.  Parker  i.  142;  ii.  100 

Wildman  a.  Beckford       -      i.  98 

V.  Wildman     -      i.  274 

Wilkes  a.  Redding        -    ii.206 


-  V,  Steward 


Wilkins  t;.  Aikin     - 

v.  Fry 

Wilkinson,  ex  parte 
— V.  Adam 


-  i.440 
ii.  147, 148 

ii.  47, 882 

-  ii.  354 
i.  298,413 

a.  Branstrom       i.  380 
V,  Brayfield 

1.478;  ii.  108, 491 
a.  Lush  -  \u  77 
a.  Neville  ii.  64, 85 
a.Norris  ii.  205, 206 
a.  Robinson  ii.  103 
a.  Lord  Salisbury 

i.  151 
a.ScammelI  -  i.267 
V.  Stafford  -  i.  481 
V.  Sterne  -  ii.  419 
f .  Wilkinson 

i.  522,  528;  ii.  408 


Wilks  a.  Biscoe 
r.  Davis 

V.Holmes 

a.  Roberts 

a,  Shirreff 

a,  Vesey 


11.63 

ii.16,247 

i.270 

i.91 

11.  154 

1.118 


WiUan  r.  Willan 

i.  86,  96,213;  ii.55,62 
Willett  a.  Burdett  -  ii.  398 
Williams,  ex  parte 

ii.  168, 169, 225,  852,  393,  431 

V.  Bacon       ii.  259, 260 

-^ a.  The  Duke  of  Bolton 

i.  511 

a.  Brown        -     i.  ^S* 

v.Chitty      -         ii.84 

a.  Cowton     -      i.  220 

a.  Gregory 

i.516;  ii.52 

a.  Hughes     ii.  194, 1 95 

V,  Jones       -        i.  454* 

a.  Knapp      -      ii.  310 

. a.  Lane        ii.  165, 4*36 

a.  Earl  of  Litchfield 

ii.  sao 

a.  Lloyd        -  ii.  79 

— .. r.  Macnamara  i.  23S 

r.Medlicot      -  ii.  206 

f?.0dell        .  1.50 

r,  Owens         -  i.  297 

a.  Price        -  ii.  192 

r.  Price        -  ii.  173 

a.  Rabone      -  i.  173 

v.Sorrell        -  ii.  183 

^ f?.  Steward         -  ii.  61 


V.  Thomson   i.  112,  1 13 

a.  Trotter       -      i.  371 

a.  Turner      -      ii.  265 

a.  White  i.  107,417,  453 

V.  Williams  i.  234^  235, 

880;  ii.66,67,69,  150,  151 


TABLE  OF  CASES. 


CXTIl 


Williamsoii  a.  Fallows     -  i.  79 

g.  Goold      -  1.511 

r.  HuUon     -  ii.  279 

r.  Thompson  n.418 


Willis  a.  Ayres 

a.  Clay    - 

a.  Cray  . 


-  V.  Jeruagan 
-t;*  Parkinson 

-  a.  Randall    - 

-  a.  Tyte    - 

~  V.  Willis      - 


Willock  a.  Smither     - 
Willoe  a.  Bateman 
Wilhf  ex  parte 
.        1?.  Sayers  - 

«?•  Slade 

Wilmburst,  ex  parte 
Wilmot  V,  Hellaby 
.  V,  Woodfaouse 


-  1.279 
1.293,382 

-  i.417 
ii.  14 

.    1.240 

.11.115 

i.332 

-  1.471 
1.406 

-  ii.  137 
-ii.210 

i.  37ft 
.  1.247 

-  ii.  386 

-  11.256 

1.412 
ii.  171 

-  ii.  23 


Wilson,  ex  parte 
............^  V.  Allen    - 

...........  a.  The  Attorney-General 

ii.  327 
-..-^—  V,  Clapham        -  ii.  125 

a.  Clarke        -       ii.  128 

a.  Cooke    -         «  i.  102 

■  a.  Cornwall     -       i.  145 

a.  The  Corporation  of 

Carlisle        -        -        -  i.  162 

.       i.  400 
i.  413 


a.  Creagh 

a.  Earle 

17.  Greenwood 

ii.  71, 158, 166 


a.  Hallifax 
9.  Harman 
9.  Hart     - 
d.  Kuckein 
a.  Livesay 
a.  Lucas     - 


.  i.329 
i.  418 

■  i.l89 
i.  181 

-  i.l05 

-  ]i.a46 


-  ii.llO 
ii.  260, 261 

-  i.286 
i.l45 

-  ii.  176 

ii.23l 

.    i.86 


Wilson  V.  Mount  - 

a.  Page    - 

r.  Piggott 

1?.  Pouller    - 

a.  Robinson 

V,  Seweir 

a.  Stevenson 

V.  Townsend 

i.  278, 289;  ih  110 

V.  Wetherhead  i.87 

a.  White  ii.  143, 477, 496 

V.  Wilson         -  i.  43 

Wilsmore  a.  Nunn  «  \u  103 
Wiltshire  a.  Bentham  -  i.  455 
Winch  a.  Coleman     -        ii.217 

r.  James    -        -      ii.  81 

V.  Winchester 

ii.  4, 29, 30, 40 

Winchcomb  v.  Halt        -    ii.497 

Winchcoinbe  a.  Sherwood  ii.  261 

Winchelsea  (The  Earl  of)  i?. 

Norcliff  -        -        -        i\44^ 

—   a.  Bering 

ii.  176 
Winchester  a.  Longman      ii.  147 

a.  Winch 

ii.  4, 29, 30, 40 

(The  Bishop  of)  t?. 

Knight-        -        -        i.l66 

Payne         -  ii.  214, 217 
(The  Dean  of)  a. 

Wither        -         i.237;  ii.233 
Windham  a.  Townsend 

ii.  77,97,227,399 
Wingfield  a.  Walker        i.  96,  99 

a.  Whapham       i.  464 

Winslowe  v.  Tighe  -  i.  333 
Winter  v.  Lord  Anson  ii.  124 
—a.  Bland    -        -    ii.  179 


CXVlll 


TABLE  OF  CASES. 


Winter  a.  Bunbury  -  li.  S9 
Winterton  (The  Earl  of)  a.  Ttew 

1.67 
Winyard  a.  Yovatt  ii.  67 

Wise  a,  Stanley        -  i.  356 

Wishart  a.  Stone  -      i.  150 

Witbam  r.  Bland    -        -     i.  93 

a.  Wbitelock  i.  192 

Wither  v.  The  Dean  of  Winches- 
ter       .        .      i.^7;ii.233 

Withers  a.  Kiog  *  i.  4^5 
Withrington  v.  Banks  ii.  204 
Withy  V.  Cottle  -  -  ii.  21 
Witt  r.  Buck  -  -  ii.278 
Witts  V.  Campbell    -        -  i.  72 

V.  Dawkins        -       ii.  126 

Wiveliscombe  Parish,  the  case  of 

11.326 
Wivell  a.  Wright 
Wolcot  a.  Cripps    - 
Wolferston  «r.  Dally 
Wolliaston  a,  Colt    - 
Wolsteikfaolme  r.  Davis 
Wood,  ex  parte 
— — —  r.  Abrey    - 

V.  Bernal     -        ii.20,24 

a.  Boehm    ii.21, 134, 135 

— r t?,  Braddick        ii.  56, 155 

f?.  Bryant        -  i.317 

€?.  Downesi.  28,442;  ii.118 

a.  Eston        -  i.  267 

a.  Pry        -        -     i.  262 

V.  Gaynon        -       i.  235 

a.  Grifflth    -        .  i.  122 

V.  Griffith 

ii.  17,28,26,  239,248,  252 

a.  Hodgkinson         i.  305 

a.  Jeft      -        i.  319,465 

V,  Leake        -         ii.  245 

r.  Penoyre         -      i.  455 


i.S37 

-  i.355 
-  ii.458 

-  1.17 
-  i.  192 

ii.358 
.     i.499 


1 


Wood  a.  Pope        -        -    i.  96 

a.  Rowe  i.  84, 510;  ii.  41 

^^ —  a.  Seley  -        i.  454 

v.  Stane        -    L 262,268 

• V.  Sttickland      -      i.  103 

Woodbridge  v:  Hilton        ii.  250 

V.  Spooner      i.  422 

Woodcock  V.  The  Duke  of  Dor- 
set       .        -        -        n.  114 

V.  Heme        -   i.  447 

V.  King    -      *-  i.  84 

r.  Unsworth        i.  99 

Woodford  a.  Thellnson      i.  254, 

275, 277, 382, 835, 372;  ii.  1 10 

Woodhams  a.  Goodinge  ,  -  i.  90 

Woodhouse  a.  Harvey        ii.  224 

v.  Meredith 

1.147, 474, 481 

V.  Shipley  ii.  94 

a.  Wilmot    -    i.  412 

Woodlands  v.  Crowcher  ii,  86 
Woodnoth  V.  Lord Cobhamii.  284 
Woods  a.  Perry        -  i.  332 

Wookey  v.  Pole  -  i.  182, 183 
Wool  lam  V.  Heame        -    li.  7, 8 

V.  Kenworthy       i.  365 

Wollen  V.  Tanner  -  ii.  226 
Wooller  a.  Whittingham  ii.  148 
Woolmerston^s  case  -  ih  267 
Woolridge  a.  Brunsden 

1.415;  ii.S19 
Woolrich's  case        -  ii.  502 

Wontner  a.  Foley  -  ii.  312 
Wordsworth  a.  Aynsley  i.  418 
Worgan  t?.  Ryder  -        i.Sd 

Worrall  v.  Harford    -         i.  496 

V.  Jacob  ii.  85,90,91 , 3»9 

V.  Johnsoii        -        i.  36 

V.  Miller  &  Sweet  ii.  274 

Worsley  v.  De  Mattos        ii.  33 1 


TABLE  OF  CASES. 


ciuz 


Worsley  v.  Joboflon        «    i.267 

0.  The  Earl  of  Scarbo* 

jrough  -  m  m  L185 
Worsfold  a.  Parrot  -  i.  314 
Worewick  a.  Sili  -  ii.  400 
WorthiogtoD  a.  Edge         ii.  206 

V.  Evans  i.  402, 494 

^..,^....^.  tu  Kenyon      i.  450 

Wortby  a.  The  Doke  of  Norfolk 

ii.  5, 30 
Wortley  V.  ^irkhead  -  ii.  196 
Wotton  a.  Bridges    -  i.  463 

Wragg,  ex  farie    •    ii..  47 1 9  476 
y^fray  a.  Bosanquet        •    ii.  161 

a^Gillet  -  i.400 

-r^ —  a.  Socket    *        -    Ld79 

t>.  Steele    -        -      ii.  139 

Wren  0.  Kirfon     i.  146, 148, 155 

a.  Maddocks      ii.  192, 195 

a.  Newburgb        -      i.  92 

Wride  v.  Clark        .        -  i.  386 
Wright  (Sir  Benjamin),  ex  parte 

ii.  475,  479 

ex  parte     i.  5 1 1;  ii.  208 

ex  parte^   in  re  Shuttle- 
worth        •         .        -  {i.381 

ex  parte^  in  re  Sylvester 

ii.  453 
■'    "         V.  Atkyns 

i.  228,333,378,414;  ii.204 

a.  Ball        -  1.369 

a.  Browning  ii.  106 

17.  Lord  Cadogan 

i.  269, 273 

V.  Castle        -  i.  42 

».  Englefield        -i.269 

V.  Hildersbam        ii.  260 

9.  Laing       -        ii.421 

a.  Moriey        -      ii.  177 

9.  Moriey         ii.  78, 335 


Wright  V.  Mudie  -  •  i.  34 
-^ — ~    t?.  Nutt  -        ii.l73 

e.  Pearson        •      i.  339 

V.  Proud    L  442;  ii.  4ii& 

— ~-^   a.  Rex        •  ii.  479 

a.  Roe    -        -       i«36£i 

I   I.  ■■     V. Rutter        -        ii.  10 

— p.  Sarmuda        •   i.  298 

— ^-«-  f.  Simpson  -  ii.  174 
^   V.  Wakeford  ii.  281 

V.  Wirell        -       i.  337 

V.  Wright        -     ii.  278 

Wrigley  a,  Andrew  *  i.  440 
Wyatt  •.  Barwdl  «.  -  ii.  109 
— <-- — -r.  Bernard  -  ii.  148 
r-  a.  Cooper 

i.&28|  iu  340, 403 

a.  Dixon     -        -     i.  61 

a.  Hawes         .-         i.  307 

I?.  The  Marquis  of  Hert« 

ford  .        .        •    i.  188 

Wydown's  case  ii.  542,  346, 363 
Wykham  v.  Wykham  iu  227 
Wymondsold  a.  Meriei  i.  1 97 
Wyneb  v.  Wynch        -       i.  457 

a.  Nay  lor    -        -    ii.  15 

Wyndbam  v.  Wyndham  i.4l7 
Wyndsor  p.  The  Inhabitants  of 

Farnbam  -  -  ii.  290 
Wynn  0.  Morgan  -  -  ii.  23 
Wynne  v.  Lord  Newborough 

i.  70, 151 
Wyse  a.  Raynes  i.  124, 127, 131 
Wythe  t;.  Thruston  -  i.  356 
0.  Blackman  -         i.  371 


YALLOP,  ex  parte 
Yapp  a.  Gladding 
Yate  V.  Leigh 
Yates  V,  Compton 


ii.  164, 422 

-  .i.452 
.    ii.284 

-  i.26l 


TABLE  OF  CASES. 


Yea  V.  Frere 
V.  Yea 


i.  54 
i.54 


Year  Book  4HeD.  4,  fol.  53»  b.  i.  6 
Yeud  a.  Roe  -  -  -  i.  365 
Yielding  a.  Harnett  i.  213;  ii.  1 
Yonge,  ex  parte 

ii.  359, 372, 433, 484 
York  Buildings  Company  (The 

case  of  the)        -        -    i.  5£0 
York  a.  Sbeath        -        -  i.  299 

(The  Duke  of)  v.  Marsham 

ii.461 
Yorke  a.  Warter  -  i.  506 
Young,  expartCf  utreJLark  ii.  338 
ex  parte f  in  the  matter  of 

Lushington  -         ii.  4^7 

a.  The  Attorney-General 

i.  111,113,141 


Young  a.  Carwick        »       i.  89 

a.  Chatteris    -         i.  326 

— ; V.  Clerk        -        -    ir.  4 

a.  The  Bishop  of  Cloyne 

i.453 

a.  Fearns        -  i.  76 

v.  Glass    -        -    ii.  458 

V.  Keighley     ii.  153, 435 

a.  Kingsley         ii.  25, 58 

a.  Knight         i.  1 12, 113 

1>.  Peachy 

i.  471;  ii.  108, 139 
».  Sutton        -         i.  251 

a.  Twopenny  ii.  171 

0.  Walter    i.  464;  ii.  240 

Yovatt  V.  Winyard        -      ii.  67 

ZOUCH  (Lord)  a.  Stowell  ii.  488 


TABLE  OF  THE  STATUTES 


CITED  IS  THIS  T&BAT18S. 


9HeD.  8»c.32         Magna  Charta  -        .    i.266;ii.  450 

62     _     c.  28         Tbe  Sta(a(e  of  Marleberge,  against 

Waste      -^  .  -    ,-.226,  288 

6  Edw.  1,  e.  5  The  Statute  of   Gloucester,  against 

Waste  .  -  i.  226, 238 

18     —     c.  1  Tbe  Statute  of  Westminster  2nd,  de 

donis  conditionaUbus  «  i.  887 

18     —     cc.  1, 2.    The  Statute  of  Westminster  3rd,  or 

Quia  emptores  -  i.  256 

—  —       Stat.  4     Tbe  StHtuiedemodolevandi ^8         ii.488 
17£dw.2,cc.9,10    The  Statute  De  pngrogativd  Begis, 

with  reference  to  lands  of  Idiots,  or 
Lunatics  -  -  -        ii.  459 

17  Rich«2,  c*  6  Tbe  first  existing  Statute  in  which  the 

Jurisdiction  of  the  Court  of  Chan- 
cery is  recognized,  as  being  then 
firmly  established  -  -  i.8 

8  Hen.  6,  c.  16  An  Act  for  regulating  inquests  of  ofiice  ii.  47i 

4  fc  5  Hen.  7,  c.  24     An  Act  for  proclamations  to  be  made 

of  fines         -  -  -  ii.488 

1  Hen.  8,  c.  8  An  Act  regulating  inquisitions,  and 

returns  of  offices,  or  conunissions     ii.  470 

—  —     c.  10  An  Act  allowing  inquests  of  office  to 

be  traversed         -  -        ii.  478, 475 

21      —     c.5  An   Act  regulating  the  Probates  of 

Testaments,  and  g^nts  of  adminis« 
tration  ...  i.  287 

27      —      c.  10  Generally  known  as  the  Statute  of 

Uses,  conyerting  uses  into  benefi- 
cial estates:  also  regulating  devises, 
dower,  and  jointures  -  ii.84 

92     —      e«  1  An  Act, how  lands  may  be  willed  by 

testament: — ^usually  termed  the  first 
Statute  of  Wills         -  -  i.2»7 


cxxii  TABLE  OF  STATUTES. 

32    Hen.  8,    c.  2       An  Act  for  limitattOD  of  prescriptioDy 

and  suits  in  respect  of  lands  ii.  195 

34& 35  ^-     c*  d        ^n  Act  against  bankrupts        *  ii.  329 

—  —      c.  5        An  Act  for  the  explanation  of  the  Sta- 

tute of  Wills  -  -  i.257 

2  &  3  Edw.  6,  c.  8    An  act  touching  the  finding  of  offices, 

and  traversing  offices  and  inquisi- 
tions   .  .  -  ii.  473, 474 
13   Eliz.    C.5            An  Act  against  fraudulent  convey- 
ances or  gifts,  whereby  creditors 
might  be  defeated,  or  delayed  ii.  74, 76,96 

—  .  —      c.  7  An. Act  touching  Bankrupts,  which 

(though  now  repealed)  was  the 
foundatioo  whereon  most  of  the  later 
acts  haye  been  built  ii.  329, 331,  332 

27      —      c.  4  An  Act  against  fraudulent   convey- 

ances, whereby  subsequent  pur^ 
chasers mxj  be  defi^uded  or  deceiv- 
ed -  -  -      ii.  73, 76,  96 

43      —     c.  4  An  Act  to  redress  the  misemployment 

of  lands,  goods  and  stocks  of  money, 
given  to  charitable  uses      ii.  288, 289,  319 

1  Jac.  1,  c*  15  An  Act  for  relief  of  creditors,  against 

such  as  shall  liecome  bankrupt 

ii.  54>  328, 35^  361, 369 

21  —     c.  16  An  Act  for  limitation  of  actions,  real 

or  personal   1 65,  479;  ii.  195, 465,  488 

—  —      c.  19  An  Act  for  the  further  description  of  a 

bankrupt,  and  for  relief  of  creditors 
agUQSt  such  as  shall  become  bank- 
rupts      i.  167;  il  216,  339,  384, 389,  391 

16  Car.  1,  c.  10  An  Act  abolishing  the  Court  of  Star 

Chamber  -  -  -       1.7 

12  Car.  3,  c  24<  An  Act  for  taking  away  the  Court  of 

Wards  and  Li  veries,  and  Tenures  in 
capiity  and  by  Knight's  service,  and 
purveyance  -  i.  257, 296 

22  &  23  —  c.  10  An  Act  for  the  better  settling  of  intes- 

tates' estates ;  commonly  called  the 
Statute  of  Distributions 

1. 28»,  335, 414, 418,  419,  447 


TABLE  OF  STATUTES.  cmii 

29  Can  2,  c.  S  An  Act  for  prefenlioD  of  Frauds  and 

Perjurieft    1.256,259,296,300,301,902, 

416,419,471;  ii.  2, 8, 10,  62 

1  Gul.&Mar.  Beas.  1,  c.  18    Toleration  Act  -  ii.  311 

3  —     c.  14       An  Act  for  relief  of  creditors  against 

fraudulent  deyises       i.  258, 293, 294, 295 
9&  10   —    c.  15       An  Act  for  determining  differences  by 

Arbitration         •  -         ii.  241, 245 

10  &  1 1  —    c.  16       An  Act  to  enable  posthumous  children 

to  take,  as  if  bom  in  their  fiitfaer's 
lifetime         ...  i.373 

7  Anne,  c.  19  An  Act  to  enable  Infants  who  are  seis- 

ed or  possessed  of  estates  in  fee,  in 
trust,  or  by  way  of  mortgages,  to 
make  conveyances  of  such  estates     ii.  215 

7  ^*  Stat '  1*  c  1 }  ^^^  relative  to  the  South  Sea  bubble  i.22, 23 

8  —    c.  4  The  Irish  Act  for  limitation  of  actions 

of  debt         -  -  -  i.479 

2  Geo.  2f  c.  23  An  Act  for  the  regulation  of  Attornies 

and  Solicitors;  and  for  the  delivery 

and  taxation  of  their  bills        -  i.  53 

4  —     c.  10  An  Act  to  enable  Idiots  and  Lunatics, 

who  are  seised  or  possessed  of  es- 
tates-in  fee,  or  for  lives,  or  terms  of 
years,  in  trust,  or  by  way  of  mort- 
gage, to  make  conveyances,surren- 
ders  or  assignments  of  such  estates 

i.215;  ii.485,487 

—  —      C.28  An  Act  for  preventing  frauds  com- 

mitted by  tenants,  and  for  the  reco- 
very of  rents,  and  renewal  of  leases    i.  200 

5  —      c.  25  An  Act  for  making  process  in  Courts  of 

Equity  effectual  against  persons  who 
abscond,  and  cannot  be  served  there- 
with, or  who  refuse  to  appear     1. 110,  138 

—  —      c  30  An  Act  to  prevent  the  committing  of 

Frauds  by  bankrupts  ii.  342, 357, 363,449 
7     —      c.  20  An  Act  for  the  more  easy  redemption 

and  foreclosure  of  mortgages  ii.  185 

9  —      c.  36  An  Act  to  restrain  the  disposition  of 


19 

C.32 

29     — 

C.31 

4  Geo.  3, 

ces 

cxxiT  TABLE  OF  STATUTES.  " 

landsy  whereby  the  same  become 
unalienable  :^-eoiiimonly  called  the 
*«  Mortmain.  Act"         -  -        li.SOS 

11  Geo.  S,  c.  19  An  Act  for  more  effectually  securing 

the  payment  of  rente,  and  prevent- 
ing Frauds  by  tenants  -  i.  225 

Id     —      c.  20       An  act  to  explain  and  amend  the  statute 

of  frauds  and  peij  uries,  so  far  as  the 
same  relates  to  estates  pur  autre  vie    i.  268 

15      —      c.  90  An  Act  to  prevent  the  marriage  of  Lu- 

natics ...        11.488 

An  Act  relatingto  bankrupts  ii.  369 

An  Act  to  enable  Infante,  Lunatics, 
and  femes  coveries  to  surrender 
leases,  in  order  to  renew  the  same  ii.  485 
An  Act  for  preventing  inconvenien- 
cies  arising  in  cases  where  persons, 
coming  within  the  description  of  the 
statutes  relating  to  bankrupte,  and 
being  entitled  to  privilege  of  Par- 
liament, become  insolvent  i.  134, 137 

-^      gQ  ^       Both  Acte  require  that  bequests  of 

^     '  li  I  Stock  in  the  public  funds  should  be 

attested  by  two  witnesses      -  4. 260 

86      —      c.  62  The  Legacy  Duty  Act :  the  32nd  sec- 

tion directe  the  mode  of  investing 
legacies,  which,  on  account  of  the 
infancy  or  absence  of  the  legatees, 
cannot  be  paid         -  .  i.  464 

—  —      c.  90         An  Act  for  the  relief  of  persons  equi- 

tably and  beneficially  interested  in 
Stock  or  annuities  tranferrible  at 
the  Bank  of  England:  the  third 
section  specially  relates  to  Stock 
standing  in  the  names  of  lunatics 
and  their  committees       -  -    ii.  487 

S9&40  —  C.56        ,An  Act  for  relief  of  persons  who  would 

be  entitled  to  entailed  estatesydirect- 
ed  to  be  purchased  with  trust  monies  ii.  145 

—  —  c.  98         An  Act  in  restraint  of  trusts  for  accu- 

mulation -  -  -        i.  961 


TABLE  OF  STATUTES.  cmt 

43  Geo.  3,  c.  75  An  Act  to  authorize  the  sale^  or  mort- 
gages, of  the  estates  of  lunatics;  or 
for  granting  leases  of  the  same  ii.  46I9  484 

45  —      c.  IM     An  Act  to  amend  the  Act  of  4  Geo.  3, 

-  c.  33,  relative  to  bankrupts  entitled 
to  priyilege  of  Parliament:  and  to 
prevent  delay  in  entering  appear* 
ances  for  such  parties         i.  110,  134»  196 

46  —      cI35        An  Act  relating  to  bankrupts  ii.  368 

47  —      sess.  2f  c  74    An  Act  for  more  effectually  se- 

curing*  the  payment  of  the  debts  of 
traders,  by  making  their  real  estate 
in  lands  assets,  to  be  administered  in 
Equity,  for  payment  of  such  debts   ii.  399 
49     —      c.  12\        An  Act  relating  to  bankrupU         i.  210, 212 

51  —      c.   64        The  fourth  section  of  this  Act  makes 

India  bonds  transferrible  by  delive- 
ry of  possession         .  .  i.  183 

52  —      c.  101        An  Act  to  provide  a  summary  remedy 

in  cases  of  abuses  of  trusts  created 

for  charitable  purposes       ii.  ^1, 295,  298 

—  —      e.  144        An  Act  to  suspend,  and,  finally,  to  va- 

cate, the  Seats  of  Members  of  the 
House  of  Commons,  who  shall  be* 
come  bankrupts,  and  who  shall  not 
pay  their  debts  in  full  within  a  li- 
mited time  -  -  -  i.  137 
63      —  '  c  127        An  Act  for  the  more  easy  recovery  of 

tithes;  the  fifth  section  prescribes 
the  limitation  of  actions  and  suits 
respecting  tithes  i.  510,  511 ;  ii.  257 

—  —      c  141        An  Act  repealing  the  previous  Act, 

for  registering  grants  of  life  annui- 
ties, and  for  the  better  protection  of 
infants  against  such  grants;   and 
substituting  other  provisions  in  lieu 
thereof  ...        ii.  103 

55  —      c.  192        An  Act  to  remove  certain  difficulties 

as  to  the  disposition  of  copyhold  es- 
tates by  will         -  -  -     i.257 

56  —      e.  50  An  Act  to  regulate  the  sale  of /arm- 


cxKTi  TABLE  OF  STATUTES. 

ing  stock  taken  in  execution :  the 
elerentb  section  prescribes tbe  aiode 
in  wkick  the  crops,  &c.  must  be 
dealt  with,  in  cafe  the  tenant  be- 
comes bankrupt        -  -  1 218 

58  Geo.  8,  c.  98         An  Act  for  relief  o(  bond Jide  holders 

of  negotiable  securities,  who  had 
no  notice  that  they  were  originally 
^iven  for  an  usurious  consideration   i.  183 

59  —      c.  80         An  Act  to  explain  the  previous  Act  of 

43  Geo.  3,  c.  75,  relative  to  the  sale 

or  mortgaging  of  estates  of  Lunatics  ii.  485 

—  —     c.  91  An  Act  for  facilitating  applications  to 

Courts  of  Equity,  regarding  the 
management  of  estates  or  funds  be- 
longing to  charities  -  ii.  292, 315 
1  Geo.  4ff  c.  85  An  Act  for  the  appointment  of  an  Ac- 
countant General  and  two  Masters 
of  the  Court  of  Exchequer:  and 
for  other  purposes  relative  to  the 
said  Court        -           -  -       i.  13(> 

3  —     c.  74  An  Act  to  amend  the  laws  relating  to 

bankrupts  under  joint  commissions  ii.  445 

—  —      c.  81  An  Act  to  amend  the  law  relating  to 

bankrupts        -  ii.  370,  372,  379,  445 

4  —      c.  76         An  Act  for  amending  the  laws  respect- 

ing the  solemnization  of  marriages, 

in  England        -  -  -      i.  505 

—  —     c.  83        An  Act  concerning  contracts  or  agree- 

ments in  relation  to  merchandizes 
intrusted  to  factors  or  agents 

1.154,172,173,174;  ii.396 

5  Geo.  4,  c.  98  The  general,  consolidated  and  amend- 

ed bankrupt  act  i.  45,  135, 137, 167, 

515,  516,  518;  ii.45,  174^  329,  331,  340, 
357,  359,  361,  362, 864, 365, 368, 370,371, 
376,  377,  380,  385,  389,  395, 401, 445,  448 


GENERAL  TREATISE 


ON  THX 


flnvi0fktum  0i  ^Mim  9i  w^itsi 


IN  MATTBE6  09 


FRAUD. 


CHAPTER  I. 

t 

Introduction. — Ri^  and  progress  of  the  eatable 
jftrisdictioH — its  importance,  extent,  and  limits 
—proposed  division  of  the  suigect—and  a  vin- 
iUcation  of  Lord  Hardwicktfs  doctrine  y  that, 
''fraud  may,  in  Equity,  be  presumed ;"  under- 
standing the  word  ^^presumption'*  according  to  the 
sense  in  which  it  was  used  by  that  great  Judge. 

^VHILST  almost  every  minor  subdivision,  whe-  no  Di«?ioai 
ther  of  the  principles  or  the  practice  of  Courts  of  g^fJ^ST**^ 
Squity,  has  been  illustrated  by  the  labors — ^not  of 
one,  but,  in  many  instances,— of  several  writers;  it 
is  somewhat  singular  that  no  treatise  should,  yet, 
have  been  devoted  to  a  general  digest  of  the  doc- 
trine with  respect  to  the  m^ost  fruitful  head  of 
equitable  jurisdiction, — ^Fraud, 
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The  two  justly  esteemed  works  of  Mr.  Roberts, 
already  published,  form  no  exception  to  this  state- 
ment: they,  it  is  well  known,  are  confined  to 
the  examination  of  frauds  in  contravention  of 
particular  statutes ;  which,  to  adopt  his  own  well 
chosen  language,  are  ''merely  supplemental  to 
general  principles :"  and  the  more  extended  trea- 
tise, which  the  legal  profession  has,  for  years,  been 
taught  to  expect  from  the  pen  of  that  gentleman, 
even  when  the  desirable  undertaking  shall  be  com- 
pleted, will,  as  far  as  a  conjecture  can  be  formed 
from  the  terms  in  which  it  is  announced,  be  suffi- 
ciently distinct  from  the  present  essay. 
To  supply  that      An  cxpositiou  of  the  practice  engrafted  upon 

deficiency  is  the  i..ii^  A-n-  j^-i 

object  of  the  pre-  general  principles  by  Courts  of  Equity,  and  the 
■en  ^or  preventive,  or  remedial,  application  of  both  to  the 

multiplied  artifices  of  every  description  of  frauds 
is  the  proposed  subject  of  the  present  volume ; 
and  those  who  are  best  able  to  appreciate  the  ex- 
tent of  the  task  thus  undertaken,  will,  probably^ 
pass  the  most  lenient  judgment  upon  its  imperfect 
€»ceeution. 
Extensive  na-      Sucfa  readers,  if  any  of  this  description  should 
cuity,"^?  ui?  at-  honour  theauthor  by  their  attention,  will  be  aware, 
tempt.  tjiat,  to  condense,  within  a  moderate  compass, 

the  subsrtance  of  all  the  reported  decisions  under 
so  extensive  a  title  as  that  of  Fraud,  is  a  project 
not  to  be  et  semel  inceptum  et  simul  perfectum : 
it  will  sufficiently  gratify  a  moderate  ambition  to 
have  led  the  way,  and  to  have  facilitated  a  more 
complete  and  systematic  arrangement  of  the  sub- 
ject by  future  and  abler  writers.  It  would,  no 
doubt,  be  easy  to  put  forth  a  publication  impos- 
ing 
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ing  by  its  TOluminous  magnitude ;  that  might  be 
accomplished  without  any  mental  exercise,  and 
with  little  more  manual  labour  than  could  be  ex- 
ecuted with  a  pair  of  scissors,  by  an  adept  in  the 
art  of  book-making:  but  if,  instead  of  such  a 
rudis  indigestaque  moleSy  the  plan  aimed  at  be, 
tojprepare,  and  arrange,  a  compendious  manual; 
on^tting  no  head  of  a  most  extensive  subject,  and 
supporting  every  collateral  branch  thereof  by  an 
express  authority  in  point,  establishing  the  pre- 
sent doctrine  of  the  Courts,  where  that  is  settled ; 
or  supplying  the  best  materials  for  forming  a  pro- 
bable opinion  upon  points  not  definitively  fixed; 
to  execute  this,  perfectly,  would  require  talents, 
'learning,  powers  of  selection,  separation  and  com- 
bination, leisure,  industry  and  experience ;  in  short, 
such  an  union  of  various  qualifications,  as  might 
wdl  deter  the  present  writer  (not  so  ignorant  as 
to  be  unaware  how  many  of  these  requisites  he  is 
deficient  in,)  from  attempting  such  a  task ;  did  it 
appear  at  all  probable  that  it  would  be  undertaken  The  labours 
by  any  one  fully  fitted  for  its  accomplishment;  ab[cr"i?ritere 
until  some  pioneer  should,  in  part  at  least,  have  5i*Z  ^-^^^IJ**" 

*  '         r  '  ed  by  mis  under- 

cleared  the  way,  and  brought  together  the  mate-  taking^thoughin 

•  1      .  J.  ,  •        .1       ■!•      w  'x-  i»      itself  impcrfecHy 

rials,  m  readiness  to  receive  the  disposition  of  a  executed, 
master-hand.  They  who,  by  their  c<Hmexions 
with  that  class  of  the  profession  which,  alone,  has 
the  power  of  doing  so,  have  been  introduced  into 
early  practice ;  and  they  who,  by  pre-eminent  ta- 
lents have,  without  such  aid,  forced  themselves 
into  notice,  cannot,  whatever  their  acquirements 
may  be,  have  leisure  for  the  laborious  research  ^^  Jn^Jhc^^ 
required  by  works  of  this  kind ;  which  they  must,  srrt  instance, 

B  %  not 
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to  collect  mate-  not  Unwillingly,  resign  to  those  who  are  not  occu- 
^tto  kind^'^n.  pi^d  by  more  lucrative  employment;  the  number 
not  be  afforded    ^^f  the  latter  description  will  always,  naturally  and 

by  genUemen  in  *  . 

full  practice.       properly, be  considerable;  and  (a)  ^^ nobis  stetiUud, 

vivere  in  studiis  nostris:  nan  deesse,  si  qtds  adhi- 
here  volet,  non  modo  ut  architectos  verumetiam  ut 
fabros;  sin  nemo  utetur  operdj  tamen  et  scrihere  et 
legere  voXireia^  (twv  vo/uoiv),  et  si  minus  in  curia 
atque  inforo,  at  in  Uteris  et  libris,  ut  doctissimi 
veteres  Jecerunt,  navare  operam  (ft),  et  de  morihus 
ac  legihus  qtuerere.     Mihi  Jicec  videntur. 

Any  extended  antiquarian  disquisition  into  the 
origin  of  the  jurisdiction  of  the  Court  of  Chancery 
would  be  foreign  to  the  design  of  this  treatise. 
The  man  of  leisure  and  curiosity  may  find  amuse- 
ment  in  such  researches ;  and  may  smfle  at  the 
vehemence,  with  which  conflicting  opinions  upon 
the  subject  have  been  maintained:  but,  for  practi- 
cal purposes,  (and  in  the  present  instance,  merely 
with  a  view  to  show  how  the  equitable  jurisdiction 
with  respect  to  Fraud  originated,  and  how  &r 
it  extends),  a  brief  outline  of  the  best  authenticat-* 
ed  conclusions  will  suffice. 

Sir 


The  origin,  and 
progresBy  of  the 
jurisdiction  of 
Chancellon 
briefly  traced. 


(a)  Ciceronis  EpUu  fta.  ad 
Varronem;  Epistolar,  Ub,  9. 

(b)  It  will  be  seen,  that  I  use 
tbe  reading  of  Lambinus,  whose 
emendation,  whether  approved, 
in  this  instance,  by  the  Critics, 
or  not,  is  at  all  events  most  suit- 
ed to  my  present  purpose:  the 
common  text  has  retf^mbUoam; 
1))it,    although    jurisprudence 


forms  no  unimportant  branch  of 
political  economy,  the  introduc- 
tion, otherwise  than  most  briefly 
and  incidentally,  of  abstract 
politics  into  a  book  of  profes- 
sional practice  would  be  mis- 
placed; upon' this  principle  I 
have  inserted  (tmt  tofAw)  paren- 
thetically, to  restrict  the  gener- 
alitjr  of  the  word  fnXmMf . 
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Sir  William  Jones,  whose  elegant  deductions  to  the  Arcbon  of 
succeeding  writers  have  (frequently  without  ac- 
knowledgment) transcribed,  has  traced  back  to  the 
chief  Archon  of  the  Athenians  a  jurisdiction  ana^ 
logons  to  that  of  our  Chancellors  (c).    This,  like 
other  analogies,  should  only  be  admitted  with  dis- 
crimination ;   and  the  shades  of  distinction  will 
display  most  advantageously  our,  comparatively 
modem,  but  far  better  constituted,  establishment. 
The  less  elegant,  but  equally  sagacious,  his- 
torian  of  Greece  (rf)  has  suggested,  that  "  Aris- 
totle was,  probably,  induced  to  repose  plenary 
discretion  in  the  chief  magistrate  of  his  imagin- 
ary commonwealth,  from  an  observation  of  the 
opposite  extravagance  at  Athens ;  where  decrees 
of   the  multitude,   there    the  unbalanced  sove- 
reign, at  the  suggestion  of  demagogues,  favorites 
of  the  moment,  were  so  multiplied,  with  such  haste 
and  so  little  circumspection,  that,  in  many  cases, 
the  citizens  could  not  know  to  which  of  many  laws 
they  were  actually  subject,"    It  is,  indeed,  an  ob- 
servation at  least  as  old  as  Aristotle  {e),  and  one 
so  obvious  as,  probably,  to  have  been  of  much  ear- 
lier date,  that  it  is  quite  impracticable  for  any  sys- 
tem of  law,  however  comprehensive,  to  embrace 
every  possible  case :  it  was,  therefore,  the  practice 
of  the  early  Grecian  commonwealths  to  leave  it  to  and  the  early 
the  discretion  of  the  presiding  magistrate,  to  deal,  moowoiit^  ge- 
as  circumstances  should  require,  with  cases  not  "*"*"y'- 

provided 

(c)  See  Sir  W.  Jones's  Works,     43,  Sect.  S,  of  his  Hist. 

Vol.  9,  p.  142.  8vo.  Edit.  (e)  See  his  Po/t^.  Ub.  1»  cof. 

(d)  W.  Mitford.    See  Chap.      9  &  4. 
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provided  for  by  positive  institution ; —  in  other 
words,  to  make  a  law  for  the  occasion:  and  the 
only  palliative  for  this  tremendous  power  which 
the  ingenuity  of  the  great  Stagyrite  could  suggest, 
was  to  give,  in  his  imaginary  polity,  such  an  edu- 
cation to,  and  encourage  such  principles  in,  those 
to  whom  arbitrary  judicial  discretion  was  to  be 
confided,  as  should  insure  it  against  abuse. 

An  imperfect  tenure  this,  we  should  now  think, 

for  property  and  civil  rights !  Still,  the  Archon  of 

the  Athenians  may  be  acknowledged  as,  in  some 

respects,  the  rude  prototype  of  a  British  Chan- 

as  also  to  the  Ro-  cellor  J  the  Pr»tor  appears  to  have  been  the  nearly 

num  imtitutioDSy  '* 

whether  under  corresponding  officcr  under  the  Roman  Repub* 
penal,  w^PonH*  Uc  {f)\  both  the  officc  and  the  name  were  in  use 
m^t.^The  of-  ^"^dcr  Imperial  Rome  (g),  and  have  been  preserv* 
fo?n2  JoKi  ^  ^  modem  times  by  the  Pontifical  institutions; 
to  the  SaxoiiB,  or  we  are  also  told  (A),  that  the  Saxon,  and  even  the 

even  the  antient   ^  .  ,  ,    t. -.  ^       .      ,  .    i     i      i 

Britons.  Bntish  Monarchs,  m  the  most  remote  periods,  had 

their  Chancellors. 

The  Court  of       At  all  cvcuts,  that,  in  this  country,  the  Court  of 

SSifflJes.  Chancery,  as  a  Court  of  Law,  and  the  qfficina  bre- 

^nt  *'^1i°th*"**  ^^^^>  existed  previous  to  the  earliest  records  of  our 

offieina  hrevium,  legislature,  wc  havc  cvidcuce,  in  the  resolution  of 

before  time  of  le-  ^ 

gal  memory;      all  the  judgcs  of  England,  in  the  9th  year  of  the 

reign  of  Edward  the  4th,  stating,  that  ''  the  four 
Courts  at  Westminster  were  all  before  time  of 
memory  (»)." 

But, 

(/)  I>igesL  lib.  l,tii.\.7.  (/i)  Mirror,  cap,  1,  Beet.  3. 

(g)  Caasiodorus,  lib.  12, /or-  4th.  lastit.  78. 

mula  1.      Flavius    Vopiscusi  (i)  See  the  Year  Book,  ad 

apud  Hiit.  Afig.  Script,  anMrnif  foL  53,  b. 
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But,  for  the  iieculiar  and  distinct  jurisdiction  of  bat  &ti  pMoiitr 

^      _^       A  A       •  11.1  •      •j.  equitable    juris- 

our  l^urt9  of  ti^quity,  no  such  nigh  antiquity  can  diction  or  later 
be  clidmed:  The  Court  dTStar  Chamber  seems  to  fod  Vaiiy  acquir- 
have  been  their  elder  sister  (4);  as  we  find  that  ^^'J^P^JlXle 
Court  fully  established  in  the  twenty-eighth  year  Court  of  star 

CyhauiDerf  by 

of  the  reign  of  Edward  III :  and  learn  (f)  that  which  it  wai 
its  proceedings  were  by  English  Bill^  or  inform-  d^d.    ^  ^^^' 
ation^  by  the  ejtamination  of  the  defendants  upon 
interrogatories;  by  examination  of  witnesses  upon 
depositions^  and^  rarely,  are  tenus;  and,  further, 
that  all  the  writs  and  process  of  the  Court  were 
under  the  great  seal.    Striking  as  this  similarity 
appears ;  and  much  as  the  resemblance  is  strength- 
ened, by  the  principle  upon  which  the  authority 
of  this  Court  was  justified; — ^namely,  that,  "  the 
proceeding  according  to  the  laws  and  customs  of 
this  realm  could  not  by  one  rule  of  law  sufiice; 
and,  therefore,  this  Court  so  dealt  that  the  medi- 
cine  might  be  according  to  the  disease ;"  yet  there 
is  one  circumstance  which  raises  a  strong  and    Distinction  be- 
clear  line  of  demarcation  between  the  Court  of  e^"^.  uie^ar 
Star  Chamber  and  the  Court  of  Chancery;  the  ^^^^J^j!" 
former  took  cognizance  of  criminal  offences,  and  ^^^^j^f'^Sfe^^f- 
was  employed  as  an  engine  of  state  (m)  for  the  the  peculiar  ju- 

.  ,       ,  •  riadictlon  of 

purposes  of  despotism ;  the  latter  is  conversant,  chancery  ap- 
in  right  of  its  j^^cic/iar  jurisdiction,  only  with  ques-  Hghts^oniy^ 
tions  of  property,  and  the  maintenance  of  civil 
rights. 

That 

{k)  Lib,  A  Sits.  p.  tit,  pi.  52.  16  Car.  1,  cap.  10,  by  which  the 

(0  4th»  Inatit.  68.  Court  of  Star  Chamber    was 

(at)  Camd.  Britan.  in  Intro-  abolished, 
duction.      And  see  the  ntatr 
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iniSi^th^'  That  the  Cottrt  of  Chancery  did  not  possess  itd 

date  at  which  present  power  of  equitable  jurisdiction^  at  the 

juri^^  of  time  when  the  valuable  work  ratided  ''  fleta  *" 


fiirSSiy,  ^^  written,  is  evident ;  for  its  author  limits  the 
established.  dutips  and  authority  of  the  Chancellor  to  the  cus- 
tody of  the  King's  Seal,  and  the  formation  of 
Original  Writs  (n).  Selden  has  satis&ctorily 
shewn  (o),  that,  the  book  just  cited  was  written 
during  the  reign,  probably  late  in  the  reign,  of 
Eklward  II. ;  and  we  have .  the  testimony  of  the 
Statute  Book  (jp),  that,  in  the  seventeenth  year 
of  Richard  the  Second's  reign,  the  authority  of 
the  Court  of  Chancery  was  sanctioned  by  the 
legislature  (^q):  it  is  between  these  two  periods, 
then,  that  we  must  place  the  first  imperfect  origin 
of  that  peculiarity  in  our  system  of  jurisprudence, 
which,  strengthened  by  successive  improvements, 
and  tempered  by  wise  restrictions,  has  ''  produced 
a  purity  in  the  administration  of  justice,  that 
could  not,  perhaps,  have  been  effected  by  other 
means  (r)/' 
Advantages  of     The  peculiarity  alluded  to,  consists  in  keeping 

kequogthe  pro-  .  "^  r     o 

yinoes  of  Com-  the  proviuccs  of  Law  and  of  Equity  distinct ; 
Equity  dMaicti  thus  preserving  to  the  Courts  of  Common  Law 
*^gP^][JjJ^  the  advantages  of  simplicity  and  precision,  which 
aod  precisioD  of  they  could  uot  cujoy  if  their  established  forms  of 

proceeding  were  suffered  to  bend  to,  and  be  mo- 
dified by,  the  equitable  circumstances  of  each  par- 
ticular 

(n)  See  Fleta,  lib.  2,  cap.  19.  *     (q)  Reeve's  Hist  of  Engl, 

(o)  See  his  Dissert  cap.  10,  Law;  vol.  3,  p.  194. 

sect.  1.  (r)  Lord  Redesdale's  Treat. 

(p)  Stat.  17  Ric.  2,  cap.  6.  on  Eq.  PI.  p.  6. 
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ticular  case :  whilst^  at  the  same  time^  the  into- 
lerable inconyenience  which  must  arise  from  a 
rigid  adherence  to  rules  too  narrow  to  embrace  ud,  at  the  lune 
complieatedquestions,  is  obviated,  by  the  insti-  Si"  ji^^dSm- 
tution  of  a  Court  empowered  to  "  supply  what  is  §^*^S^^; 
defective  (^)/'  and  to  ''  control  what  is  uninten- 
tionally harsh  (/),"  in  the  operation  of  general 
{principles. 

The   equitable  jurisdiction  of  the  Court  of    Extent  of  the 
Chancery,  as  now  established,  extends  to  almost  diS!»  cJ^r*^ 
aU  questions  involving  civil  rights,  for  which  no  ^^  ^  ^^^' 
remedy  is  provided  by  the  course  of  the  Courts 
of  Common  Law  ;  and  also  (as  will,  in  the  proper 
places,  be  shevm),  to  many  cases  in  which  the 
Spiritual,  the  Admiralty,  and  the  Common  Law 
Courts  have  a  concurrent  jurisdiction. 

Equity,  or  natural  justice,  is  the  rule  by  which,  a„d  ru)^  ^^ 
where  positive  law  is  either  silent,  defective,  or  ^^'^fi*!'®^?*^''- 

*  '  '         cise  of  thatju* 

not  clearly  defined,  the  decisions  of  the  Court  of  risdiccioo  10 

guided. 

Chancery  are  guided;  and,  in  all  new  cases,  the  in  new  cases, 
conscience  of  the  Judge  who  presides  in  any  of th^^dge*b, 
branch  of  that  Court  must,  of  necessity,  be  the  J|,^S'^''' 
standard  by  which  justice  is  measured.    This,  ^^^\    ^ 

•^  "^  .  a  latitude  of 

certainly,  appears  an  alarming  power,  requiring  power  which 
to  be  checked  and  counteracted  by  the  most  countmct^g 
guarded  precautions :  for  though,  in  every  state,  i^X"  ircSm^i. 
and  under  every  form  of  government,  supreme  Jj^^Y^i^uonB 
authority  must  be  lodged  somewhere;  yet,  to  o^<l  free  country. 
conunit  without  restraint  both  the  enactment  of 
laws  pro  re  natd,  and  also  their  administration, 

to 

(0  Puffendorf,  Jurisp.  Uni-         (t)  Pasquier,  Reeherches,  88. 
vers.  lib.  1,  sec.  22. 
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to  aae  and  the  same  individual;    would  be  to 

create  the  most  naked  and  undisguiBed  despotism : 

it  has,  therefore^  ever  been  the  most  difficult 

problem  in  the  theory  of  government^ — the  easpe^ 

rimentum  crucis  of  legislative  wisdom^ — to  provide 

for  the  equitable  ''  correction  of  that  wherein  the 

law,  by  reason  of  its  universality^  fails  (k)  f  with- 

out  permitting  such  an  uncontrolled,  dedaratory 

and  dispensing   power,  as,  under  the  specious 

colour  of  equity,  might  establish  an  intolerable 

tjrranny. 

The  checks  by     But,  with  respoct  to  the  Court  of  Chancery, 

nptsAml^ot^'  when  it  is  recollected,  that,  as  before  ha^  been 

the  ^^rt'of^     mentioned,  all  treasons  and  political  offences,  and, 

^^*"^ry  «»  ^  generally  (w),  all  criminal  charges  havii^  a  ten^ 

dency  to  excite  the  passions  and  prejudices  of 
men,  are  out  of  the  jurisdiction  of  the  Court ; 
alarm  will  be  lessened :  and  if  it  be  further  con- 
sidered, how  many  checks  are  imposed  upon 
hasty  decisions, — ^by  the  opportunity  of  rehear- 
ings ;  by  the  power  of  appealing  from  the  several 
subordinate  branches  to  the  superior  department 
of  the  Court  itself;  by  the  right  of  Parliamentary 
Appeal;  and,  above  all,  by  the  salutary  control 
of  public  opinion,  so  powerful  in  this  free  and 
happy  country ;  every  apprehension  of  corrupt 
abuse  must  vanish. 

It 

(u)  Grotius    de    JEquitate,  to  a  crime^  which  it  is  the  pe- 

sec.  9.  culiar  province  of  this  Court 

(w)  An  exception  must  be  to  take  cc^izance  of."     Gee 

made  as  to  infants;  "a  deal-  y^PrUchardy  2  Swanst.  413. 
ing  with  an  infant  may  amount 
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It  should  also  be  borne  in  vaiad,  it  is  only  in  Authority  or 
cases  of  the  first  impression  that  Courts  of  Equity  ^al^decwoo! 
consider  the  exercise  of  their  allowed  discretion 
as  unfettered ;  '^  principles  of  decision^  when 
folly  established,  and  made  the  grounds  of  suc- 
cessive decisions,  are  considered  by  those  Courts 
as  rules  to  be  observed  with  as  much  strictness  as 
positive  law  (xy 

It  vrill  be  observed  by  the  reader,  that.  Lord 
Redesdale,  in  the  passage  quoted,  speaksnotmerely 
of  decisions,  (that  would  be  to  narrow  the  position 
most  injuriously),  but  of  principles  of  decision ; 
and  where  a  case  comes  before  a  Court  of  Equity, 
which  is  clearly  referrible  to  a  principle  upon 
which  former  successive  judgments  have  been 
grounded,  the  Court  feels  itsetf  bound  by  such  not  to  be  over- 

j      •  •  J  u  X    xi.   •         i.1-     -J—  turocd,  even 

pnor  decisions ;  and  bows  to  their  authonty,  even  when  their  <iri- 
when  unable  to  acquiesce  in  their  original  pro- §^"^^2]^^^. 
priety  (y).    If  an  alteration  appear  absolutely  es-  ^'^^^  ^  ^^^' 
sential  to  justice,  the  legislature  should  be  applied  thonzed  by  the 
to,  as  being,  alone,  competent  to  sanction  the 
innovation. 

This  deference  to  precedent  may  offend  the    importance  of 
abstract  notions  of  the  theorist ;  but  the  practical  ence  to  prece- 

lawyer  *»«- 

(x)  Redesdale,  p.  4,  innote;  v.  PrUchardfibid.  414;  Htnch- 

citing  Burgess  v.    WheaU^  1  cUffe    ▼.    H'mchcUffe,  S  Yes. 

Win.    Blacks.    152;    see  also  527;  ElUs  v.  Sfnkh,  1  Ves. 

Cawper  ▼•  Cowper,  ft  P.  Wms.  Jun.  17  ;  Stebbtngy.  Walkley, 

753,  as  to  the  principles  which  2  Br.  86;  Wagstaffv.  Wag- 

limit  the  discretionary  powers  staff,  %  P.  Wms.  258 ;  Spar- 

of  Coorts  of  Equity.  row  v.  Hardcastle,  AmbL  227 ; 

(y)  Davis  v.  Duke  of  Marl-  Tyrrell  v.  Hope,  2  Atk.  559. 
borough,  2  Swanst.  163 ;  Gee 
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lawyer  will  agree^  that^  of  all  evils  affecting  pro- 
perty,  the  uncertainty  of  jus  vdgum  is  the  great- 
est :  to  avoid  this  is  of  so  much  importance  in 
administering  the  justice  of  the  country^   that, 
''  not  only  if  there  has  been  a  variety  of  cases 
upon  any  subject,  but  even  if  only  one  ancient 
case  can  be  produced,  and  there  has  been  practice 
and  experience  in  &vor  of  it/'  authority,  second 
to  none,  has  declared,  '*  it  ought  to  be  adhered 
to  (zy 
The  remedial       It  is  Scarcely  necessary  to  add,  in  express  terms, 
toCwirte^of '"  ^^at  has  already  been  intimated,  that,  the  remedial 
SSint^tion,  powers  peculiar  to  Courts  of  Equity  can  be  in- 
unless  where  po-  terposcd  oulv  wherc  Dositivc  law  is  silent,  or  de- 

sitive  law  is  si-         -^  "  * 

leot,  or  defective,  fective  (o):  whcrc  the  will  of  the  legislature  is 

clearly  pronounced  with  regard  to  aU  "the  circum- 
stances which  belong  to  a  case,  equity  '^  can  neither 
take  it  lip  where  the  law  leaves  it,  nor  extend  the 
And  even  when  remedy  further  than  the  law  allows  (by    And  it 
can  i^obtalneS,  docs  uot  evcu  follow,  that,  bccause,  in  any  parti- 
ChMcery  will     ^^^  instance,  there  is  no  legal  remedy,  therefore, 
not  act,  uni-      there  must  be  an  equitable  one,  unless  there  be  an 

▼ersally,  to  pre-  * 

vent  injustice;  an  equitable  right  (c):  neither  is  a  Court  of  Equity 
bringing  the  '  bouud  to  find  an  equitable  effect  for  any  instru- 
pecTuiTar  jurik^^^  mcut,  merely  because  the  construction  put  upon 
Ihe"'*  ^^^      it  in  a  Court  of  Law  leaves  it  inoperative  (d) ; 

circumstances  must  be  shewn,  bringing  the  case 

within 

(a)  AtL  General,  v.  Mayor  Eden  SS5 ;  M*Let>d  v.  Dru» 

^i?mW,  2  Jac.&  Walk.  318.  mmd,    14   Ves.   860;   SerjU 

(a)  Hale's  Lords'  Jurisd.  46.  Maynard!s  Case^  2  Freem.  S. 

{b)  Heard  ▼•  Stanford^  Ca.  •  {d)  Gladstone  v.  Birley^  2 

temp.  Talbot,  174.  Meriv.  404. 

(c)  Wake    V.    Conyertf    1 
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within  the  principles  upon  which  the  peculiar 
jurisdiction  is  founded;  for  it  is  too  general  a 
ground  to  take,  to  say  the  Court  of  Chancery  will 
act^  universaUi/,  to  prevent  injustice  (e). 

This  discreet  reserve,  however,  as  to  the  as-      Qualification 
sumption  of  a  novel  jurisdiction,  and  this  anxiety  ^e  ^wMcii  in- 
for  the  sanction  of  precedent,  will  not  he  cwried  EqTty^to  t^^^^ 
such  lengths  as  to  paralyse  the  powers,  and  the  *"  '^**"  ?•**"■ ' 
consequent  utility,  of  the  Court :  the  suppression  exemplified  in 
of  Fraud,  for  mstance,  is  one  of  the  primary  oh-  «»« of  Fraud, 
jects  of  its  institution ;  and  previous  judgments 
cannot  always  he  found,  affording  direct  authority 
for  the  decision  of  subsequent  cases :  crescit  in 
orbe  dolus  ;  but  if  a  case  alrises  of  fraud,  or  pre-    if  new  devicea 

J-         i»i?jx        T--1-  ••?-.!    of  fraud  are  in- 

surwption  of  traud,  to  which  even  no  prtnctple  al-  vented,  to  which 
ready  established  can  be  applied,  a  new  principle  pri^k'lfcor- 
must  be  ^established  to  meet  the  fraud:  for  the  ^^^°" JSSil?' * 

new  remedial 

possibility  will  always  exist,  that  human  inge-  principle  win  be 

nuity  in  contriving  fraud  may  go  beyond   any 

cases  which  have  before  occurred ;  and  as  new 

devices  of  fraud  are  invented,  they  must  be  met 

by  new  correctives  (/) :  taking  care,  of  course, 

not  to  clash  with  former  resolutions.    With  pro-    courts  of 

spective  sagacity.  Courts  of  Equity  have  always  J^no^d^Jt^n 

avoided  imprudently  hampering  themselves,  by  ?^  ^™«4  exciud- 

^  *  •'  JT         o  "^   mg  cases  not 

defining,  or  laying  down,  as  a  general  exclusive  within  such  defi- 

.  .         nition. 

proposition. 


(e)  Oardmer  ▼.  Edwards,  5  equity  is  asked  in  cases  similar 

Ves.  592  ;  the  dictum  in  Park'  to  that  which  was  then  before 

hursi  r.  Lonten^    2    Swanst.  the  Court. 
je09»  must  be  qualified  as  to  its         (/)  Webb  ▼.  Rorke,  2  Sch. 

generality ;  and  restrieCed  (as  &  Lef.  SCS ;   Sawyer  v.  Fer- 

it  wasy  doubtless,  meant)    to  nan^  1  Vem.  387. 
caaes  where  the  interference  of 
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proposition^  what  shM  be   held  to   constitute 

Concorrent  The  Court  of  Exchequer  has  a  concurrent  ju- 
d?ctioii  <Jihe*™*  risdiction  in  matters  of  equity  with  the  Court  of 
J^^'J^I^^'^'^Cauincery,  From  what  period  this  equitable 
probable  date:    jurisdiction  of  the  Court  of  Exchcqucr  should  be 

dated^  is  uncertain :  the  iBrst  recognition  of  it  in 
the  statute  book  is  in  the  thirty-third  year  of 
Henry  YIII.^  c^.  39 ;  but  Lord  Coke  is  of  opin- 
ion^ that  it  was  of  earlier  origin^  and  that  the 
Exchequer  is  a  Court  of  Equity  by  prescrip- 
tion (A), 
with  the  fiction       It  was  fonucriy  deemed  necessary,  and  is  still 

uuoD  ^fvhich  it 

appean  to  have  usual,  for  a  suitor  to  this  Court  to  suggest  that  he 
KTdS!^"*"^    w  a  ''debtor    and  accountant  to  the  Crown ^ 

whidi  suggestion  the  Court  never  would  permit 
to  be  traversed :  and  even  if  it  be  omitted,  the 
Court,  it  is  said,  will  not  at  present  (though  the 
old  practice  was  otherwise)  entertain  a  demurrer 
for  such  cause  (i )• 
The  principles     The  principles  upon  which  the  Court  of  Ex- 

upon  which  ,•,  i^,i  ^-l 

equitable  causes  chcqucr  dccidcs  equitable  causes  are  the  same  as 
th^Ex^heqiler  thosc  established  in  the  Court  of  Chancery ;  and 
^ftbesSeT'  although  some  few   instances  of  contradictory 

judgments  may  hereafter  call  for  notice,  yet,  ge- 
nerally, and  almost  universally,  the  decisions  of 
<me  Court  are  considered  with  the  highest  re- 
spect by,  if  not  as  precedents  binding  upon,  the 

other. 

(g)  Morilock  V.  Buller,  10  (*)  Fourth  Instit.  cap.  13. 

Ves.  306 ;    Lawley  v.  Hooper^  (t)  1  Fowl.  Exch.  Prac  3. 

3  Atk.  279;  StUemanw.  Ash^  318. 
down^  2  Atk.  480. 
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Other.    Some  differences  in  point  of  form,  and  but  wHb  lome 
some  diversity  in  the  extent  of  relief,  granted  by  point  of  form, 
the  two  Courts  respectiyely, — ^as,  for  instance,  in  *"  *"  p«ct»««' 
the  period  up  to  which  an  account  is  decreed  in  a 
suit  for  tithe, — ^will  be  incidentally  noticed,  as  the 
subjects  arise ;  so  far  at  least  as  these  points  may 
be  found  necessarily  connected  with  the  main  ob-    Sammary  of 
ject  of  this  work ;  which  is,  to  present  a  com-  JJ  tw  *tS^^ 
pressed,  but  general,  view  of  the  principles  and 
tothorities  according  to  which  Equity,  in  the  cor- 
rection of  Frauds,  is  administered  in  the  Court  of 
Chancery;  whether    under    its    prescriptive   or 
statutory  jurisdiction ;  whether  sitting  in  Equity 
or  Bankruptcy ;  or  by  virtue  of  a  specially  dele- 
gated power  of  administration,  as  in  cases  of  lu- 
nacy ;  which  though  not  of  necessity  committed 
to  the  officer  holding  the  Great  Seal,  yet  gene- 
rally attends  him  (A). 

The  three  leading  subjects  which  come  more    VnmdB,  acd- 
peculiarly  under  the  cognizance  of  the  Court  of  £ ft^S^cWrf^ 
Chancery,  are  Frauds,  Accidents,  and  Trjiists  (/):  SJ'^-^Soii*: 
to  some  ramification  from  one  or  other  of  thiMe  ' 

stocks  almost  every  exercise  of  the  ordinary  equit- 
able jurisdiction  of  the  Court  may  be  referred; 
not  only  in  oases  which  are  primarily  and  exclu-^  not  only  io  cMn 
sively  submitted  to  ite  own  decision,  but,  also,  ^.^^  hw  pri^y 
wherever  it  lends  its  aid  as  ancillary  to,  or,  by  its  ^2^^;^^"! 
power  of  granting  ianunctions,  curbs  proceedings  ^^rf  ^  «■  •««»  *«> 

-^^  ««/»        restraint  of,  pro- 

m.  Other  Courts :  to  a  developement  of  the  first  ceedmgs  in  other 
of  these  heads,  which  must,  however,  frequently 

and 

{h)  Oxenden  v.  Lord  Cromp'         (I)  Fourth  Instit.  84. 
Mm^  %  Vet.  Jun.  71  • 


16  TREATISE  ON  FRAUDS. 

and  unavoidably  embrace  a  consideration  of  both 
the  other,  we  proceed. 
Maiiy  frauds  re.      In  many  cases  of  actual  imposition,  if  the  fraud 
mon  law  ;**  ^""'  ^au  be  clcarly  established.  Courts  of  common  Law 

will  give  relief;  various  instances  of  which  are 
given  in  Fermof^s  case  {m) :  but,  it  has  been  well 
observed  (»),  that.  Lord  Coke,  by  the  same  passage 
in  which  he  confines  the  jurisdiction  of  Courts  of 
Equity  to  ''such  frauds,  covins  and  deceits  for 
which  there  is  no  remedy  by  the  ordinary  course 
of  Law  {p)P  admits  that  all  frauds  are  not  reliev- 
able  at  law :  and  Lord  Hardwibke  judicially  de- 
but in  the  cor-  clarcd,  that,  ''  the  points  of  fraud  and  collusion 
Equity  goes  be-  establish  the  authority  of  the  Court  of  Chancery, 
Mmetimes,  ^c^  oftcu    Contrary    to,    and  beyond,    the   rules  of 
o?Eiw.*^'  ™^'"  I^aw  iPy  Thus,  also.  Sir  Joseph  Jekyll  expressly 

said,  ''  it  is  true,  that  may  be  a  fraud  in  Equity 

which  is  not  so  at  Law  {q)^ 

The  power         The  powcr  which  Courts  of  Equity,  alone,  pos- 

Equity,  aioDe,  ^  ^^^^f  of  Compelling  a  defendant  to  put  in  a  full  an- 

JdiSJ'a'de^'  swer  to.thc  charges  exhibited  against  him,  (pro- 

aut  fully  to  an-  yided  such  disclosurc  would  not  expose  him  to  a 

8wer  the  charges  ^ 

exhibited  against  penalty  or  forfeiture,  and  be  not  a  breach  of  pro- 
fits them  for  the  fcssioual  Confidence),  peculiarly  fits  them  for  bring- 

IS^^ftSi^.^  ^S  ^  ligl^*  circumstances  of  imposition,  which 

must,  firequently,  be  confined  to  the  defendant's 
own  knowledge.  This,  indeed,  is  no  longer  dis- 
puted; Lord  Mansfield,  sitting  as  Chief  Justice 

in 

(m)  8  Rep.  77;  and  see  Jenk.  {p)  Garth  ▼•  Cotton,  S  Atk. 

Cent.  p.  254,  pi.  45.  755;    Man  v.  Ward,   2  Atk. 

(n)  Fonbl.  notes  to  Treat,  on  229. 

Equity,  p.  66.  (q)  Trenehard  v.    Wanle^, 

(o)  Fourth  Instit.  84.  2  P.  Wms.  166. 
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in  the  King's  Bench^  laid  it  down  as  unquestion- 
able^ that,  ''  Courts  of  Equity  and  Courts  of  Law 
have  a  concurrent  jurisdiction  to  suppress,  and 
reKeve  against,  fraud;  but  the  interposition  of 
the  former  is  often  necessary,  for  the  better  in- 
vestigating truth,  and  to  give  more  complete  re- 
dress (;•).** 

The  Court  of  Chancery,  then,  has  an  undoubt-   with  the  single 
ed  jurisdiction  to  relieve  against  every  species  of  SISlHwain- 
Fraud  {s);  with  a  smgle  exception  as  to  fraud  in  Jf  J^.S^^^ 
obtaining  the  execution  of,  or  setting  up,  a  will;  a^"?  ^^'^    jj^ 
which,  if  relating  to  personalty,  can  only  be  set  undoubted  juris- 
aside  by  the  Ecclesiastical  Courts;  if  it  relate  to  againsfaUfrauds. 
real  estate,  all  a  Court  of  Equity  can  do,  in  the 
&st  instance,  is  to  direct  an  issue,  devisamt  vel  nan, 
to  a  Court  of  common  Ijaw  (f). 

The  variety  of  forms  which  Fraud  may  assume.    Lord  Hard- 
would  seem  to  set  all  systematic  classification  at  ^uoo  of  ft^d^ 
defiance :   Lord  Hardwicke,  however,  has  done  "atterf  of  con- 
much  towards  simplifying  that  branch  of  the  ^^^ 
subject  which    relates  to  fraud  in   mhtters  of 
contract,  by  breaking   it  into   five    grand  divi- 
sions {u) :    First,  Actual  fraud,  arising  from  plain    pint,  actual 
facts  and  circumstances  of  imposition.    Secondly^  b^ti'wn^fe^^^^^ 

Fraud 


(r)  Bright  v.  Eynon,  I  Burr. 
896. 

(*)  Colt  V.  WoUagton,  2  P. 
WniB.  156  ;  Stent  v.  Bailis, 
ibid.  ftl9;     Bright  v,  EynaUf 

1  Burr.  896. 

(I)  Pembertan  v.  Pendterton, 
18Ves.  297;  Bennetv.  Wade, 
2Atk.  324;  Archer  y.  Mosse, 

2  Vem.  8;     Jones  y,  Jones,  3 


Meriv.  171,  and  7  Price,  665; 
Andrews  v.  Powys,  2  Br.  P.  C. 
476,  482,  fol.  edit;  Kerrich 
V.  Branshy,  8  Br.  P.  C.  362 ; 
Branshy  v.  Berridge,  1  Eq.  Ca. 
Ab.  406;  and  see  post,  under  the 
title  "Lunacy." 

(tt)  Chesterfield  v.  Jansen, 
2  Ves.  Senr.  155. 
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Secondly,  fnxid  Fraud  apparent  from  the  intrinsic  natnre  and 
sidenitioa^of  the  Subject  of  the  bargain  itself,  being  such  as  no  man 
ajjpw^t  "^^^^  ^^  ^^  senses  and  not  under  any  delusion  would 

make  on  the  one  hand,  and  no  honest  or  fur 

man  would  accept  on  the  other ;  and  of  such  un<* 

conscionable  bargains  even  the  common  law  has 

Tldrdh,  fraud  taken  notice.      Thirdly,   Fraud  presumed  from 

fhTunequalrSu-  *^^    circumstauces    and   condition  of  the  par- 

Jl^^^jJJj^P*^  ties  contracting ;  and  this  goes  &rther  than  the 

rule  of  law, — which  is  that  fraud  must  be  prov^ 

Fourthly,  fnvtd  ^d,  uot  prcsumcd.     Fourthly,  Fraud  collected 

theSa^Jlfon    ^^  inferred,  in  the  consideration  of  a  Court  of 

S!S!n!? '^T'*'®    Equity,  from  the  nature  and  circumstances  of 

persona  Dot  par-         *       "^ 

tiatothecon-    the  transaction  being  an  imposition  and  deceit 

an  other  persons  not  parties  to  the  fraudulent 

FiYiA/y,  catch-  agreement.      Fifthly,  that  fraud  which  infects 

wWch  we  mJ.     catchiug  bargains :  these  have  generaDy  been  mix- 

neraiiy  com-       ed  cases,  compounded  of  all,  or  several,  of  the 

pounded  of  8eye-  '  r 

rai  of  the  preced-  preceding  spccics ;  there  being  sometimes  actual 
f rauda.      ^       fraud,  which  is  always  decisive ;  or  it  may  be  pre- 
sumed or  inferred  from  the  circumstances  of  the 
parties  contracting. 
Examination       Before  any  attempt  is  made  to  illustrate  the 
wickJ'B  twr?     numerous  subdivisions  of  this  branch  of  our  pro^ 
diviwon;  poscd  subjcct,  by  a  reference  to  actual  decisions; 

it  may  be  well  to  examine,  whether  Lord  Hard- 

wicke's  third  position,  as  above  stated,  is  main- 

and  itB  9uppoeed  taiuable.    The  passage  is  seldom  quoted  in  books 

wXd^S      of  practice  without  a  reference  to  the  cases  of 

canes  diflcuaMd.    Toumsend  V.  Lowfield  (to),  and  Trenchardy.  Wanr 

fey; 

(»)  1  Ves.  Saar.35;  dAtk.     given  in  Vetey's  report;    tlie 
536  :  the  statement  seems  best     judgntnt  in  that  by  Atkynt. 
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ley  (»);  and  a  deubt^  either  expressed  or  implied, 
whether  it  ig  reconeilable  with  those  authorities. 
In  the  first  cited  case.  Lord  Hardwicke  himself  ^Thc  cue  of 
said,  ^'No  actual  fraud  has  been  proved  on  the  UnofiM  lUied: 
d^endant,  and  circumstances  of  ^mpidon  are  not 
sufficient  for  the  Court  of  Chancery  to  ground  a 
decree  upon;  as  to  what  is  prayed  by  this  BiU,  the 
Court  never  gives  such  directions  unless  gross 
fraud  is  actually  proved/'    We  must  inquire,  then,  and  analysed  : 
what  was  the  prayer  of  the  bill  under  consider* 
attou  ?  and  what  the  directions  which  the  Court 
will  not  give  unless  gross  fraud  be  actually  prov- 
ed ?    The  defendant,  in  the  suit  then  depending, 
had  been  plaintiff  in  a  former  cause,  in  which  one 
HaU,  an  insolvent,  and  his  assignees,  were  defend* 
ants,  and  in  which  an  account  had  been  decreed. 
On  taking  this  account  before  the  Master,  LofUh 
field  produced  an  acknowledgment  from  Hall  of 
his  debt.    Hall  made  an  affidavit,  that  this  admis* 
sion  had  been  obtained  from  him  by  Lowfleld 
without  any  consideration:  but  the  credit  of  this 
affidavit  was  weakened  by  proof  of  payment  of 
pmrt  to  Hall.  HaU  died ;  and  Tawnsend,  as  HalPs 
representative,  brought  his  bill  in  aid  of  the  ac- 
count previoudy  ordered;    and,  after  charging 
fraud,  in  that  the  sum  which  the  defendant  claim- 
ed  before  the  Master  had  never  be^ti  actually  paid 
to  Hall,  prayed  that  the  defendant  should  be  ex- 
amined upon  interrogatories,  and  be  allowed  no 
sums  but  what  he  should  produce  receipts  for,  or 
prove,  by  witnesses  present  at  the  time,  to  have 

been 

(a?)  2  P.  Wma.  166. 
C2 
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beea  really  advanced.    Under  these  circumstances, 
the  weight  of  HaU*s  testimony  being  much  re- 
duced^ not  merely  by  his  own  previous  written 
admission^  but  by  proofs  aliunde^  that  a  part^  at 
least,  of  the  monies  had  come  to  his  hands;  and 
his  deaths  as  well  as  that  of  several  other  witness- 
es,  having  deprived  the  defendant  Lowfield  of 
the  benefit  of  their  examination;    Lord  Hard- 
wicke,  although  there  were  some  suspicious  ap- 
pearances, would  not  presume  fraud;  and  declar- 
ed that  the  Court  would  not,  wantonly^  on  pre- 
sumption or  influence,  give  such  directions  as  the 
VindicatioD  of  bill  prayed.    This  decision  by  no  means  contra- 
wicke*8  0011818.    dicts  his  Lordship's  subsequent  assertion,  in  Ches- 
Stti'at  fiSd"'  t^rfield  4r  Jansen,  before  cited,  that,  ''  fraud  may 
Mybepraum-  fee  presumed  from  circumstances."    A  refusal  to 

ed;  yet  refii8iDg  *• 

to  Biake  tiie  pre-  make  this  prcsumption  where  a  party  has  sub- 
SesoBpicioas  stautiatcd  part  of  his  defence  by  evidence,  and 
wwelkfsMM     where  he  is  deprived,  not  by  his  own  default  but 

JnS^ere*^"!^'  ^^  ^^^  ^*  ^^  ^^*  ^^'  ^^  *^®  benefit  of  examina- 
dence,  which     tious  which  mie;ht  possibly,  have  had  the  effect 

might  have  ^  .  o    "^    r  J'  ^ 

cleared  up  the  of  removing  any  remaining  suspicions;  affords 
lort^y  the  act  of  neither  authority  nor  sound  argument  against  ad- 
^^^  mitting,  and  acting  upon,  a  presumption  well  cor- 

roborated, and  the  force  of  which  is  not  weakened 
by  rebutting  circumstances.     Violenta  premmp^ 
tio  is,  in  many  cases,  according  to  Lord  Coke^ 
evidencebEqui.  P^^^^  probotto  («) :  and  the  rules  of  evidence  in 

Equity, 

(t/)  In  Johnson  v.  Johnson^     in  the  reversal  of  Lord  Lech- 
decided  on  appeal  in  Dom.  Proc,     mere's  decree. 
18  Mar.  1 727,  this  considera-         (z)  1  Instit.  6  b ;  and  see  Bad- 
tion  was  a  material  ingredient     deky  ▼.  Leapmgwell^   Wilm. 

Notes,  287. 
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Equity,  frequently,  call  upon  the  Ju^e  to  de- ty  require  oniy^ 
cide,  taking  all  tlie  circumstances  together,  not 
absolutely  on  which  side  the  truth  Ues,  hut,  that, 
it  is  highly  and  morally  probable  the  truth  is  with 
one  party,  or  witness,  rather  than  the  other  (a). 
For,  as  Lord  Hardwicke  said  on  another  occa- 
sion, there  is  no  rule  of  evidence  to  be  laid  down, 
in  the  Court  of  Chancery,  but  a  reasonable  one ; 
such  as  the  nature  of  the  thing  to  be  proved  will 
admit  of  (&). 

In  Trenchard  ^  Wanley  (p),  Sir  Joseph  Jekyll,    With  what  te- 
M.  R.  did,  indeed,  say,  that,  ''the  rule  of  law  as  tummTrefu^rd 
to  fraud  is  also  a  good  rule  in  Equity ;  namely,  J^^!^^: 
that  fraud  is  never  to  be  presumed  f  but  to  this, 
as  to  every  other  dictum,  we  must  apply  the  uni- 
versal axiom,  that  words  are  always  to  be  under- 
stood secundum  subjectam  materiam  (d),  with  re- 
ference to  the  occasion  on  which  they  are  used. 
Now,  in  Trenchard  ^i"  Wanley,  the  defendant,  a    Anaiywsof 
goldsmith  or  banker,  having  money  in  his  hands 
belonging  to  the  plaintiff,  was  instructed  by  him 
to  invest  it  in  lottery  orders,  without  any^direc- 
tion  in  whose  name  those  lottery  orders  should 
be  taken.     Wanley  took  the  orders  in  his  own 
name,  and  afterwards  subscribed  them  into  the 
South  Sea  Stock,  with  other  orders  of  his  own 
and  of  his  different  customers  to  a  large  amount; 
but  did  not  give  notice  of  the  transaction  until 

two 

(a)  Etut  In&a  Company  y.     3  Atk.   40;  and  see  Man  v. 
Donald,  9  Yes.  282.  Ward,  2  Atk.  229. 

(6)  Llewellyn  Y.Mackworth,     •    (c)  2  P.  Wins,  uki  svpra. 

(d)  Fourth  Rep.  Id  b,  14  a.. 
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two  months  had  elapsed.  The  plaintiff,  npon  $, 
failure  of  the  hubble,  brought  his  bill  in  Chancerjr, 
praying  that  the  defendant  might  be  ordered  to 
replace  the  lottery  orders  which  he  had,  without 
the  coi^ent  of  the  plaintiff,  subscribed  into  tke 
South  Sea  Stock. 

It  was  under  these  circumstances,  that.  Sir  Jo- 
seph Jekyll  said,  ''  the  confusion  and  hurry  that 
goldsmiths,  and  other  people,  were  then  in,  might 
account  for  the  defendant's  not  giving  notice, 
sooner  than  he  did,  of  his  having  subscribed  these 
orders  into  the  South  Sea  Stock;  and  the  ques- 
tion might  be  retorted  upon  the  plaintiff— why 
did  not  he  come  sooner  to  red^nand  the  ordeiB?" 
His  Honour  fiirther  thoi^ght,  that  even  if  the 
plaintiff  had  forbidden  the  defendant  to  subscribe 
the  orders,  yet,  if  they  were  left  in  his  hands,  the 
express  words  of  the  act  of  Parliament  (e),  passed 
for  that  special  purpose,  would  have  justified  the 
subscription ;  but  here  there  was  no  prohibition 
on  the  destui  que  trust.  The  reason,  the  learned 
Judge  said,  why  the  defendant  took  the  orders 
in  his  own  name,  might  be,  that^  he  was  always  in 
the  way  to  accept  them ;  and  there  was  no  direc- 
tion from  the  plaintiff  to  buy  the  orders  in  any 
other  name :  then,  from  the  time  the  defendant 
took  the  orders  in  his  own  name,  he  became  8 
trustee;  and,  being  a  trustee,  the  act  of  Parlia- 
ment alone,  without  any  authority  from  the  par- 
ty, empowered  him  to  make  this  subscription; 
and  the  case  was  the  stronger  in  that  the  defend- 
ant 

it)  SUt.  6  Geo.  1|  cap.  4,  iec.  29. 
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aftt  sabfifcribed  othar  orders  of  his  own,  and  only 
acted  for  tlie  plaintiff  as  he  did  for  himself.  The 
general  confidence  oi  the  nation  at  the  time  of 
making  these  subscriptions  was,  that  it  was  a 
b^ieficial  thing;  so  that  nothing  but  fraud  in  this 
case  could  make  the  trustee  answerable  to  his 
cestui  que  trust  Besides,  a  later  act  of  Parlia- 
ment (/),  intended  to  quiet  all  matters,  and  to 
bind  down  and  conclude  the  proprietors  of  South 
Sea  Stock,  gave  them  33/.  6s.  8d.  per  cent,  in 
Batis&ction  and  full  discharge  of  the  monies  paid 
.on  any  subscriptions,  notwithstanding  any  doubt 
or  question  touching  the  validity  of  the  subscrip- 
tion in  any  wise. 

It  was  with  reference  to  these  peculiar  facts,    Ai  that  case 
that  Sir  Joseph  JekyU  said,  fraud  was  not  to  be  rion  of TrmeiUr^ 
presumed; — and  so  in  a  similar  case,  it  is  pretty  no^«im?iDTOu. 
certain  any  Judge  in  Equity  would  say  at  the  pre-  Jl^nelrfL^rf 
sent  day : — ^but  such  a  decision  would  by  no  means  Hardwicke,  that, 
impugn  the  doctrine  of  Lord  Hardwicke,  thatcir-  Jthercircum-  ^^ 
^cumstances  may  justify  the  presumption  of  fraud.  J^^  ^  ^^ 
Sir  Joseph  Jekyll's  wcurds,  as  reported,  are,  no 
doubt,  yerj  general;    but,  even  admitting  they 
were  as  generalLy  spoken,  still,  when  the  occasion 
on  which  they  were  delivered  is  taken  into  account, 
they  will  amount  to  no  more  than  this — a  Court  though  sach 
of  Equity  will  not  wantonly  presume  fraud,  where  3^"^*^" 
a  more  favorable  inference  can£urly  be  drawn;  made  wwitoniy, 

^  or  upon  doabtful 

or,  to  use  the  words  of  Chief  Justice  Treby,  in  evidence. 
Bath  ^  Mcntugu^s  case  (^),  ''  will  not  convict 

any 

(/)  Stat.  7  Geo.  1,  cap.  1,         (g)  S  Gha.  Ca.  8^. 
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any  man  of  fraud,  where  the  evidence  is  doubtful.'' 
Lord  Hardwicke's  third  division  of  the  several 
species  of  frauds,  neither  overrules  the  dicta  in 
Townsend  Sf  Louifield,  and  in  Trenchard  8f  Wanr 
ley,  nor  is  itself  at  all  weakened  as  an  authority 
by  those  cases;   they  may  well  stand  together. 
Other  occa-    And  although  other  occasional  dicta,  not  decisions, 
against  the 'pro-  are  reported  (h),  as  having  fallen  from  very  high 
log^firaa^dVe^an^  authority,  against  imputing  fraud;  their  generality 
'"^'  may,  it  is  believed,  admit,  and  require,  qualifica- 

tion :  when  it  has  been  said,  that, ''  in  a  Court  of 
Equity  fraud  must  be  clearly  proved,  not  imput- 
ed ;**  it  is  apprehended  the  meaning  must  have 
been,  not  to  exclude  all  inference  of  fraud  from 
circumstances  (i)  short  of  leg€d  proof;  but,  that  the 
circumstances  ought  to  be  i^ch  as  will  amount  to 
morally  conclusive,  though  not  direct  and  formal, 
those  which  iiave  evidcucc  otmolafides:  for  instance,  LordEldon's 
Eidon  to!t  inter-  owu  judgment  in  FuUagar  v.  Clark  (k),  affords  the 
ll^rfrfii^p's*!)^   ^^st  interpretation  of  the  sense  in  which  he  used 
oAe^ocoIiion'S.   ^cc^sional  cxprcssious,  ascribed  to  him;  in  that 

case,  his  Lordship  declared  ^'  his  opinion  that  the 
Court  of  Chancery  would,  as  it  ought,  in  many 
cases,  order  an  instrument  to  be  delivered  up,  as 
unduly  obtained,  that  a  jury  would  not  be  justified 

■ 

in  impeaching  by  the  rules  of  law,  which  require 

fraud  to  be  proved,  and  are  pot  satisfied  though  it 

may  be  strongly  premmedf  His  Lordship  added, 

LordKenyoD^B  that  both  Lord  Hardwickc  and  Lord  Kenyon  r^ 

rent^mi^i^of  cognized  the  same  distinction.     And  in  the  very 

Lord  Hardwicke.  Case 

(A)  See  Walker  v.  Symandi,  (t)  SUUman  v.  Ashdonm, 

S  Swanst.  61.  2  Atk.  480. 

(k)  18  Yes.  483. 
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case  in  wUeh  Lord'Eldon  observes  ''fraud  most 
never  be  impnted  unless  clearly  proved,''  he  sub- 
sequently declares  it  ''impossible  not  to  infer^  ju- 
dicially^ a  fraudulent  purpose  (J),**  from  an  act, 
which,  under  other  circumstances,  might  well  have 
been  referred  to  erroneous  judgment,  or,  at  the 
worst,  to  carelessness. 

It  is  certainly  not  from  any  wish  to  enter  into 
competition  with  the  feeble  race  of  "  word-catch- 
ers who  live  on  syllables,''  that  this  point  has  been 
dwelt  upon:  but  as  the  doubt  and  difficulty  raised 
by  them,  would,  unless  removed  once  for  all,  be 
meeting  U8  at  sundry  stages  of  our  progress,  it 
may  be  well  to  dispose  of  them.    The  whole  dis-    The  doubts 
cufision  might,  perhaps,  have  been  avoided,  if,  in  ^^^l^^ 
the  reported  judgments  which  have  given  rise  to  goprietyofLod 
it,  the  word  inference  had  always  been  cautiously  third  diTision  of 
used  instead  of  the  word  presumption.    The  ques-  tber  upoo  verbal 
tion  is,  indeed,  rather  one  for  a  captious  verbal  it^^^^"^ 
critic  than  for  a  reasoning  lawyer;  and  has,.probar  of  hi^CJdSr^ 
bly,  arisen  from  a  conftision  between  i  the  jdistinct  lanffuageisstrict* 

)y  dcfenflible; 

senses  in  which  the  word  presumption  may  be 
used; — ^first,  as  implying  belief, .  previously  form- 
ed, without  examination :  secondly,  as  "  an  infers 
ence  from  circumstances,  not  affording  rigid  de- 
monstration, but  necessarily  impressing  a  strong 
moral  conviction  (m)"  In  the  first  sense,  pre- 
sumption 

{t)    Walker  v.  Synwnds^  S  Butler,  no  mean  authority^  uses 

Swanst.  71 ;  and  see  Taylor  v.  the  word  presumptioni  in  the 

Jonest  2  Atk.  602.  sense  here  attributed  to  it,  no 

(m)  Johnson,  ad  vocem;  cit-  fewer  than  fifteen  times  in  the 

ing   ''  the  sagacious"  Hooker,  first  seven  introductory  pages 

It  may  be  added,  that,  Bishop  to  his  admirable  «*  Analogy." 
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snoption  h,  doubtless,  quite  as  much  at  rafiaiice 
vnfth  the  roles  of  e^ty^  aad  of  commoil  sense,  as 
with  tiKise  of  commoil  law:  in  its  other  meanii^, 
presumption,  strongly  corroborated  and  unrebut- 
^the  ^iTiD  ^>  '^^y^  according  to  the  authorities  already  cit- 
^^^l^  ed,  and  those  which  will,  hereafter,  be  quoted,  af- 
may  afford  good  ford  admissible  irrounds  for  an  equitable  dedston: 

grounds  for  an  _ 

equitable  deci-  iuck  a  prcsumption  IS,  in  the  words  of  Lord  Mans- 
"loistiDctioD  fi^ld  (n),  ^  a  species  of  evkkmce^  Which  must  have 
^^^^  a  ground  to  stand  upon,  something  whence  it  is  to 
^""^l^Td^  arise/'  and  which  may  be  met  by  conflicting  ovl- 
trine,  are  admit-  donce  or  argument;  '^  being  thus  distinguishable 
oferideD^wd  from  a  positirc  presumption  of  law,  which  admits 
S^If  tow!^"'^  no  contradiction;"  and  in  support  of  which  noap* 

plication  of  equitable  doctrine  is  requii^te  (o). 

On  the  whole,  we  may  condude,  not  merely 

Lord  Hard-  ^^^  ^^  Hardwidsc's  arrangement  of  the  several 

iS^D^'^Vth?     spedes  of  fraud  is  not  to  be  impeached,  heetm^  it 

fiS^^m^tters  **^^*^  presunq>tive  frauds;  but  that  it  would 

ofcoutractcan-  havo  becu  altogether  deicient  had  it  omitted 

Botjurtlybe  im-    _  ,    .« 

peached;  them:  and,  if  our  present  purpose  weretotreatof 

frauds  in  imUten  tfcowtraet  only,  we  might,  with 
confidence,  adopt  his  Lordship's  divisions  of  the 
but  this  treatise,  Sttl^eot.  But  the  more  extended  natum  of  our 
^d»  i!^^f  !^  ^^  proposing  to  embraoe  every  description  of 
rj^'^bdi!^'  ^™^^  cognizsble  in  Equity,  requires  a  dassifica- 
•><»>•  tion  under  more  numerous  heads:  and,  in  making 

tiie  necessary  subdivisions,  one  principal  object 

win 

Afler  this  obserrationi  it  irould  (o)  Bennett  v.  Muigrove^  1 

be  mere  pedantry  to  accij^ulate  Ves.  Senr.  B%.   See  fM>^(,  under 

examplea.  tbe  headof  "Settlementi  Con* 

(fi)  QwMitle  on  dem.  Brydges  veyanoe»  &c." 
▼.  Dtike  qf  Chandos,  It  Bur. 

lors. 


iirrAooucTioN. 

win  be  to  consult  the  conyenieiice  of  the  practis- 
ing lawyer,  by  so  grouping  the  cases  more  imme- 
diately connected  with,  and  illustrating,  each  other^ 
as  to  facilitate  reference  {pj. 


t7 


(p)  An  acute  firiend  of  mine^ 
who  accidentally  called  in  upon 
me  whilst  I  was  employed  on 
this  work,  gave  me  this  piece  of 
advice; — "  if  you  wish  your 
book  to  be  consulted,  take  care 
to  renderit  reading  made  easy." 
I  communicate  the  hint  for  the 


benefil  of  my  brethren;  to  me 
it  came  rather  late^  as  my  plan 
had  been  previously  fixed,  and 
too  extensively  acted  upon  to 
be  changed.  How  far  it  mig^t 
have  been  simidified  the  reader 
must  judge. 
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CHAPTER  II. 


Frauds  as  between  Solicitor  and  Client. 


Tnogactiooi  XHE  relation  between  Solicitor  and  Client,  and 
tor  US  Client'  the  power  which  his  ^situation  gives  the  former 
mzlS^^  ^^^^  ^^^^  *^®  latter,  makes  it  impossible  to  be  perfectly 

assured,  whether,  in  their  transactions,  the  client 
is  a  free  agent,  or  under  undue  influence  and  im- 
position :  a  Court  of  Equity,  therefore,  will  not 
A  security  for  let  a  soUcitor  take  a  security  from  his  client,  pen- 
b/Se"fS^er^  ding  a  suit,  for  a  single  shilling  by  way  of  gra- 
from  the  latter,    ^^^^ .  howcvcr  reasonable  this  might  be,  in  many 

or  even  a  formal  cases  (a).  And  if  a  Solicitor  obtain  from  a  neces- 
▼flaidhoDty  at  a  sitous  client  a  conveyance,  it  will  be  considered 
tSS"§^Sc«^  only  as  a  security  for  what  he  has  actually  ad- 
aithough  the  re-  vauccd  (b)  I  and  this  relief  will  be  given,  even  in 
ama«JS?Steen  ^^^or  of  those  who  claim  under  the  grantor  merely 

as 

(a)  Saundersan  v.  Ohu$f  ft  Vaughan  y,  Lloyd,  cited5  Ves. 

Atk.  297 ;  Bridgman  v.  Oreerit  48  ;  Wood  y.  Donmes,  18  Ves. 

Wilmot,  72 ;  and  see  infra,  lltS  ;     Newman  v.  Payne,  2 

(6)  Plenderleath  v.  Fraser,  Ves.  Jun.  £02 ;  Lewes  v.  Mor^ 

3  Vea.  &  Bea.  175;  Proof  y.  gan,  5  Price,  140. 
Hinei,  Ca.  temp.  Talbot,  116 ; 
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as  volunteers  (e) :  for,  as  a  general  proposition,    a  loiieitor 
Equity  wOl  not  allow  a  solicitor  to  make  a  pur-  ^Le  from  hit 
chase  from  his  client  whilst  the  relation  sub-^***"*' 
sists  id).    Even  the  &ct,  that  a  deed  was  prepared  or  prepare  a  deed 
(without  the  intervention  of  any  other  person)  by  claims  uiy  be- 
a  solicitor  who  claims  any  sort  of  benefit  under  °^^^* 
it,  is  alone  sufficient  to  raise  a  suspicion  of  fraud  (6) : 
but  not  so  decisive  a  &ct  as  to  admit  no  explar 
nation  (/). 

At  common  law,  a  client  cannot  change  his  at-    At  law,  a 
tomey  without  a  Judge's  order ;   and  then  the  chan^  hia  at- 
Court  provides  that  the  papers  shall  not  be  taken  iTJge^'SSr; 
out  of  his  hands,  without  rendering  him  justice 
by  payment  of  his  costs  {g) :  and  as  a  client,  at 
law,  cannot  change  his  attorney  without  leave  of  nor  can  the  at- 
the  Court,  there  would  be  no  mutuality  if  the  at-  tSTcauie!"^'* 
tomey  had  an  absolute  discretion  to  relinquish 
the  cause  {h).    But  in  Courts  of  Equity  the  rule,    in  Equity  the 
in  both  cases,  is  different ;  a  solicitor  may  decline     * "  '  ^'*" 
proceeding  with  a  suit(f):   or  the  client  may, 
without  any  application  to  the  Court,  change  his 
solicitor  {k) :  whilst  fraud,  on  either  part,  will  be 

prevented 

(c)   Falkner  v.   O^Brieny  %  (g)  Twart  v.  Dayrell,    13 

Ball  &  Beat.  %%\ .  Vea.  196. 

(i)  Montesquieu  v.  Sandys^  (JC)  Cowell  v.  Smpson^  16 

18  Ves.  308,  813;  BellewY.  Yes.  281;  Walmsley  y.  Booth, 

Rtusell,  1  Ba.  &  Bea.  105.  2  Atk.  27. 

(e)  Watt  V.   Grovey  %  Sch.  (»)  Commerellv.  Poyntuny  1 

&  Lef.  503;   Harris  v.   7Ve-  Swaiuit.  1. 

menheerey  15  Ves.  40,  41.  (A)  Cresswell  v.  Byron^  14 

(/)  Paine  v.  Hally  18  Vet.  Ves.  «7J?. 
475;  Batch  ▼.  Symes,  1  Turn. 
&  Russ.  M. 
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imt a diieiMrged  pfcfvented;  in  QRe cast,  Irf  allawiiig  g  dkduurgeA 
u^^^dA^r  soHeitor  to  retaht  the  dient's  papers  until  his  b31 
S^i«"^df  be  paid ;— lie  is  antherised  ta  refose  either  to  part 

with  the  papers,  or  even  leave  them  in  the  Mas- 
ter's   Office,  before  his  costs  are  tendwed  (I). 
and  a  Boiicitor     On  the  Other  hand,  if  a  solicitor  refuse  to  proceed 
jS^^^th  a    ^<*  ^  »^*^  he  has  no  &»•  on  the  funds  in  Court 
suit  has  no  bm   for  hig  costi  (m) ;  and  his  Uen  on  the  papers  in  hia 

on  the  funds  in  , 

Court ;  hands  will  be  qualified,  so  as  not  to  prevent  the 

Med  "tL^>Tthe  hearing  of  the  cause  (n) :  he  cannot,  bj  virtue  of 

£a^/"  '*      his  liett,  prevent  the  Kingf s  subjects  from  receiving 

he  must  allow  justicc  (o)  t  but  must  allow  the  solicitor  who  suc- 
their  inspection,  ^^^^^  j^j^j^^  ^^  ^^y  ^^.j^^^  ^^jy  appointed  agent  of 

the  client,  to  inspect  the  client's  deeds,  papers,  and 

writings  in  the  cause,  at  all  reasonable  times,  and 

on  giving  reasonable  notice,  and  allow  copies  to 

and  pfoductiou   be  taken  thereof;  and  also^  if  necessary,  produce 

when  necesKiry .  ^^^  ^^^^  papcw,  andwTitingS  before  the  Master, 

as  wdl  as  at  the  hearing  of  the  cause. 
As  against  his  A  soUcitor  htis  a  Hen  upon  aU  papers  which 
has  a  ft'en  upon  comc  iuto  hiis  hauds,  in  the  character  of  solicitor, 
coi^l^hL^'^^  although  they  do  not  come  into  his  hands  in  the 
5brracter*^8o.  P*'^^^^^*  causc  iu  which  he  makes  a  demand  of 
lidtor ;  coBt& ;  or  cvcu  although  they  were  deposited  for  a 

particular  purpose,  but,  after  the  failure  of  that 

purpose, 

(J)  Rossv.Laughton,  1  Ves.  Watfi^  S  Swanst.  95;  0*Dea 

&  Bea.  350.  ▼.  O'Dea,  1  Sch.  &  Lef.  316. 

(to)  CresmeU  v.  Byron^  ubi         (o)  CommereU  v.  Poyntun^ 

tupra.  1  Swanst  2;  Moir  v.  Mudie^ 

(n)  Merryweather  y.  MeU  1  Sim.  &  Stu.  iS2. 
Ush,  18  Ves.  162;  Mayne  t. 
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piurpMe^  Of  ite  conipletum^  have  been  petmitted 
to  xcoHBt  m  his  hands  {p) :  fM  H  may  have  been 
on  the  &ith  of  the  whole  documents  that  he  made 
the  advances  for  his  cEent.    1£,  indeed,  a  tenant  bat  DotaBagainit 

i»i*n«  •■•■•*  Ai.  .Ill      aremainder- 

for  hfe  give  deeds  mto  an  attoiney's  hands^  the  man,  wheo  the 

XX  i_        *^       I-  xT^  i»        i^*  X  client  waa  only 

attorney  has  no  Iten  on  them  for  ms  costs  m  tenant  for  ufe  of 
against  the  remainder'^man ;  for  that  would  be  to  whidbthe^^ 
enable  a  tenant  for  lifo  to  charge  the  remaindeiv  "^^^^^ 
man  {q).    And  upon  papers  which  he  has  obtained  ^^J^l  ?^ 
when  acting  in  a  different  character,  a  solicitor  papen  obtained 

^'  ma  different 

can  claim  no  Uen  for  business  done  as  solicitor  (r).  character  fit>m 

o  1-   -^         •■        .   I  •  -x        "L      J  !_•     thatof  Bolicitor: 

So  8  soucitor,  by  taking  a  security^  abandons  his  or  where  he  haa 

Uen  {s) :  this  has,  indeed,  been  doubted  by  the  ^ity."^*""^ 

Court  <^  ^King^s  Bench  {t) ;  but  Lord  Eldon,  ex-> 

pressly  adverting  to  tiiat  doubt,  upon  a  subsequent 

occasion  firmly  adhered  to  his  original  opinion  (tf). 

And  it  is  quite  clear,  that  a  sdicitor  can  have  no    ^^^^  2*«»,  . 

upon  the  will  of 

lien  upon  his  deceased  client  s  will ;  for  such  a  a  deceased  client 

^,—      _,_         •«  i»i  cannot  be  main* 

claim,  if  admitted,  might  operate  a  fraud  upon  tained ; 

the  executor,  and  all  persons  claiming  under  the 

will  (w).    Nor  can  a  solicitor  refose  to  prodnce  nor  can  a  solid- 

^    ^  *  tor  renise  to  pro- 

a  deed  executed  in  his  &vor,  in  which  deed  a  duce  a  revocable 

^  ..         •  ,  .«      deed  executed  in 

power  of  revocation  is  reserved:  nor,  upon  the  his&vor; 
same  principle,  can  he  withhold  from  his  client  a  ^ui'd^t^ 
will  made  by  such  dient  and  deposited  with  him  j  ^^^^^^ 

for  might  embarraaa 
the  alteration  of 

(jp)    Ex   parte  Pemherton^  (/)  Cowell  v.  Simpion^  16 

18  Yes.  282 ;  Ex  parte  Ster^  Ves.  275. 

ling,  16  Ves.  258.  {t)  Stevenson  v.  Blakelock^ 

{q)  Ex  parte  NeebUt,  2  Sch.  1  Mau.  &  Sel.  544. 

&  Lef.  279 ;  Bamsley  v.  Powell,  {u)  Balch  v.  S]fmes,  1  Turn. 

Ambl.  102.  &  Ru8s.  92. 

(r)  Ckampemown  v.  Scott,  (w)  Georges  v.  Georges,  18 

6  Mad.  98.  Veik  296. 
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tiioM  testamen-  for  it  18  esscntial  to  Buch  an  instrument  that  it 

tary  duqpontioos 

Mrhich  ought  to  may  be  altered  even  in  articulo  mortis  (x) ;  irre- 
till  doith.    ^   vocabilily  would  destroy  its  essence  as  a  will  (y) ; 

the  most  general  of  all  maxims  beings  that  volufUas 
testataris  anUnUataria  est  usque  ad  mortem  (z); 
and  it  could  only  be  with  a  view  to  the  subver- 
sion of  the  axiom^  that  the  retention  of  a  will  was 
attempted:  if  it  did  not  operate  to  embarrass  that 
testamentary  disposition  which^   from  its  very 
nature,  ought  to  be  uncontrolled,  the  asserted  lien 
in  such  a  case  could  not  have  any  operation  at  all. 
By  what  acto       A  soUcitor  will  be  held  to  have  relinquished  his 
hiTbrnooThe^  ^^  ou  papers  in  his  hands,  belonging  to  a  bank- 
rupTcHoi*!^''  rupt  under  whose  commission  he  has  proved  his 

debt  (a).  The  case  would  be  still  stronger  if  he 
had  actually  signed  the  bankrupt's  certificate;  as^ 
by  so  doing,  he  may  have  influenced  others  to 
sign;  thereby  affecting  the  interests  of  the  whole 
body  of  creditors.  Under  such  circumstances  he 
must,  clearly,  abide  by  his  proof;  and  deliver  up 
any  security,  or  property,  on  which  he  might  have 
mamtained  a  claim  of  lien,  had  he  not  estopped 
himself  by  his  election,  and  the  acts  done  by  vir- 
wd  in  what  caae  tue  of  his  proof  (*)•    But,  where  a  solicitor,  in- 

the/tencon-  j      i»  . 

tinues,  as  against  stcad  of  provmg  uudcr  a  commissiou  against  his 
thenme^^ent  clicut,  has  preferred  bringing  an  action  for  the 
Ktiiy"^  amount  of  his  bffl;  the  soUcitof s  Hen,  upon  all 

againstthe  doods 

bankrapt 

(«)  Balch  V.  Symest  ubi  supra.  (a)  Ex  parte  Hornby,  Buck, 

(y)  Hobson  ▼.   Blackburn,  1  354. 

Addams,  S78.  (6)  Ex  parte  Solomon,  1  Glyn 

(«)  MaUhews  v.  Warner,  4  &  Jameson,  27. 
Ves.  «10. 
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deeds  and  writings  in  his  hands,  may  be  maintain- 
ed in  respect  of  the  costs  of  the  action,  as  weJl  as 
the  original  debt:  unless  it  can  be  shewn,  that,  he 
improperly  commenced  the  action  for  the  sole 
purpose  of  increasing  the  costs  for  his  own  ad- 
vantage. If  nothing  of  this  kind  appear,  the  lien 
will  be  available  against  the  assignees,  to  the  same 
extent  as  it  would  against  the  bankrupt  (c). 

For^  a  Court  of  Equity  will  not  be  disposed  to   The  doctrine  of 
relax  the  doctrine  of  lien,  where  it  is  fairly  appli-  ly^eiaxed/  "*^ 
cable :  the  doctrine  is,  in  feict,  as  advantageous  to  it  being  as  ad- 
clients  as  to  solicitors;  for  business  is  often  trans-  ci^touMto so- 
acted  by  solicitors  for  needy  clients,  merely  on  *'*^**^-. 
the  prospect  of  obtaining  their  costs  by  means  of 
such  lien  (c2).    How  far  the  doctrine  of  set  off    How  hr  the 
may  supersede,  or  interfere  with,  the  doctrine  of  ciM^a^wUh^bS 
lien,  is  a  question    upon  which  the  Courts  of  ^^'*^' 
KJng^s  Bench  and  of  Common  Pleas  have  held 
different  opinions :  the  decisions  of  the  first  nam- 
ed Court  being   more  favourable  to  the  solici- 
tor (e) ;  those  of  the  latter  to  the  parties  claim- 
ing a  set  off  (y*).     But,  the  practice  of  the  Court    The  Court  of 
of  Chancery  has  always  been,  that,  when,  in  any  n^^'^Yhe^de-'^' 
particular  cause>  comprising  a  number  of  ques-  ^j^^^iJ^ce* 
tions,  costs  may  ultimately  be  due  to  both  parties,  ^^^^^.^^°.*^^' 
and  sums  to  be  paid  as  duties  to  each;  there  the  to  the  2t«nof  the 
demands  of  both  shall  be  arranged,  so  as  to  do  Articular  suit; 

justice 

(c)  Lambert  v.  Bucknuuter,  Barn.  &  Aid.  46 ;  Harruon  v. 

%  Bamw.  &  Cress w.  618 ;  ^9.  C,  BtUnbridge,   3  Dowl.  &  RyU 

2  Dowl.  &  Ryl.  128.  365. 

{d)  Ex  parte  Bryant,  I  Msd.  (f)    Browne  v.   Sayce,    4 

52.  Taunt,  322;    Hall  v.  Ody,  ft 

{e)'Holroyd  v.  Breare,    4  Bos.  &  Pull.  29. 
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justice  between  them:  and  the  lien  of  the  solicitor 

is  only  as  to  those  costs  which,  upon  the  whole, 

taken  together,   his  client   can  claim  from  the 

but  does  not  ai-   other  (g).    It  docs  uot,  howcvcr,  by  any  means 

low  the  costs  of  i.i  ^»./». 

diflferent  causes  lollow,  that,  the  costs  01  a\fferent  causes  can  be 
prcju^ceVthe  Set  off  agaiust  cach  other,  to  the  prejudice  of  the 
solicitors  Hen.     goUcitor's  Ucu  (A).     An  attorney  cannot  set  off  his 

bill  without  having  delivered  it  (i). 
In  what  cases       If  a  defendant  be  bound  by  an  award  to  pay  costs 

a  f  elfiasfi  oi  costs 

awarded,  ^ven    to  the  plaintiff;  a  release  of  all  demands,  given  by 

th^e  olhir!  TOiy^  the  plaintiff  to  the  defendant,  will  not,  necessarily, 
oust  the  solicitors  ^^g^  t^g  ^^  ^f  ^^^  plaintiff's  attorney  upon  the 

costs  awarded:  for  the  release  may  have  been  collu- 
sive (A).  A  fortiori,  where  no  such  release  has 
been  given,  the  lien  may  be  made  effectual,  either 
at  Law  or  in  Equity  (/).  But,  the  case  might  be 
different  where  a  good  consideration  for  the  re- 
lease was  proved  {m). 
An  order  on        An  Order  upou  a  solicitor,  Whose  services  are 

an  unpaid  Bolici-      ■,.  ..  ^  :■       i  i.*ii    •  'j     i* 

tor  to  produce  discoutinucd,  and  whose  bill  is  unpaid,  for  pro- 
JJ^k'^iimL^'to    duction  of  his  client's  papers,  wiU,  as  far  as  the 

their  production  client  Only  is  concerned,  be  limited  to  their  pro- 
mt he  existing  J  '  r 

suit;  duction  in  the  existing  suit;  not  extended  to  their 

unless  the  rights  production  in  any  other  matter  (n) :  but,  though 

of  third  persons  i»    •.  i  i-  j      j  i»      i_»  x 

are  concerned:    &  soliator  may  havc  a  Iten  on  a  deed  for  his  costs, 

yet 

{g)  Taylor  v.  Popham,  15  (k)  Gifford  v.  Gifford,  For- 

Ve8.  75,  79;  Ex  parte  Rhodes^  xest*s  Exch.  Rep.  110. 

15  Ves.  541.  (/)  V.  Bolton,  18  Ves. 

W .  Wright  V.  Mudk,  1  Sim.  292. 

&  Stu.  267 ;    Smith  v.  BrocJc-  (m)  OwefCs  Case,  2  Ves.  Sen. 

leshy^  1  Anstr.  61 ;  Gabbit  v.  26. 

Chaytor,  I  Anstr.  279.  (n)  Ross  v.  Laugkton^  1  Ves. 

(t)  Murphy  v.  Ctmninghamt  &  Bea.  S50, 
1  Anstr.  198. 
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yet  if  his  client  be  bound  to  produce  it  for  the 
benefit  of  a  third  person,  so  must  the  solicitor ;  or 
those  claiming  through  him  (o) :  the  lien  is  only 
as  between  him  and  his  client;  and  must  not  in* 
terfere  with  the    rights  of  other   persons  (p) : 
otherwise,  where  there  was  a  decree  for  a  sale,  or  without  thbqaa- 
account,  there  might  be  collusion  between  the  general  rule 
client  and  solicitor,  to  lay  an  embargo  upon  the  ^oing^ro^^u- 
title  deeds,  and  thereby   prerent    the  sale  of"®"' 
estates;  or  upon  papers,  and  thereby  defeat  the 
taking  of  accounts;  which  would,  in  fact,  be  mak- 
ing the  solicitor  more  powerful  than  the  Court. 
IVhen,  therefore,  there  are  persons  who  have 
right  antecedent  to  that  of  the  solicitor,  he  can- 
not, as  against  them,  justify  a  detainer  of  the  par 
pers :  if  he  could,  a  heavier  charge  might  be  laid  and,  in  lome 
upon  the  deeds  than  the  estate  was  worth;  and  Ki32^ 
the  real  owner  might  have  to  pay  for  transactions  |JS^ht*^^t J'^ 
to  which  he  was  an  utter  stranger;   or  which  ^^*®^  ^'**" 
may  even  have  been  in  direct  hostility  to  his  in- 
terests (g). 

If  a  solicitor  die,  during  the  progress  oi  a  cause.  The  Uen  of  a 
his  personal  representative  cannot  be  compelled  tor  surviva  to  * 
to  deliver  the  papers  in  the  cause  to  another  so-  p^i^'S?*!/^' 

licitor, 

(o)  £xparteMouU,5MAd.  Busk  v.  Lamsi    6  Mad.  %9; 

465;  FenwicAY.Reed^lMedv.  Brasnngton  v.  Brastmgtonf  1 

122, 126:  but  in  collateral  cases,  Sim.  &  Stu.  454. 

the  mode  of  proceeding  is,  not  (p)  Furlong  y.  Howard,  2 

by  applying  for  an  order,  bat,  Sch.  &  Lef.  115. 

by  serving  a  subpoena  duces  ie-  (q)  Marsh  v.  Bathoe^  Ridgw. 

cum,  as  in  the  case  of  any  other  Ca.  in  Cha.  temp.  Hardwicke, 

witness  in  possession  of  a  deed ;  St6S, 
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licitor^  before  security  be  given  for  the  discharge 
of  the  lien  thereon  (r). 
Extent  of  ao-       A  solicitor's  lien  does  not  extend  to  general 

debts;  but  only  to  those  due  to  him  in  his  profes- 
sional character  (s) :  and  his  lien  on  a  fund  re- 
covered in  a  cause,  attaches  only  in  respect  of 
who  wiH  be  pro-  costs  incurred  in  such  cause  (t).  If,  after  money 
frauduie^con^  has  been  paid  into  Court,  the  parties  settle  the 
CdlTnund  the  matter  in  debate,  and  the  plaintiff  seeks,  without 
opposite  party,    ^hc  knowledge  of  the  solicitor  on  the  other  side, 

to  have  the  bill  dismissed  and  the  money  paid  out 
of  Court;  on  the  application  of  the  solicitor  for 
the  defendant,  part  of  the  money  will  be  ordered 
to  be  attached  to  answer  his  bill  of  fees  and  dis- 
bursements (u) :  for  a  client  will  not  be  allowed  to 
cheat  his  attorney,  by  entering  into  a  collusive 
Bill  for  agency  Settlement  behind  his  back  (w).     The  solicitor 

may  be  taxed,       .  ,.  j.      -i  -l* 

on  the  appiica-    ^^  &  causc  may,  it  sccms,  move  to  have  his  own 
ney  fmmtSy  agent's  bill  taxcd  (x);  although  this  point  appears, 

nTif  the'drent  ^^  ™^^^  ^^^^^^  ^^^  instance,  to  have  been  decided 

differently  (y) :   an  application,  however,  by  the 
client,  to  have  the  bill  of  costs  of  the  agent  em- 
ployed 


(r)  Magrathy,  Lord  Mus- 
kerryf  1  Ridgw.  Ca.  in  Pari. 
476;  Redfeam  v.  Sowerhy\  \ 
Swanst.  84. 

(*)  WorraU  v.  Johnson^  ft 
Jac.&  Walk.  218. 

(t)  Lann  y.  Church,  4  Mad« 
S92. 

{u)  Fairland  v.  Enever,  1 
Dick.  114. 

(f»)  Cole  V.  Bennett,  6  Price, 


1 8 ;  and  see  Brookes  v.  Bourne, 
1  Price,  73 ;  Pope  v.  Wood,  2 
Anstr.  578;  G'tffordv.  G^ord, 
Forrest's  Exch.  Rep.  110. 

{x)  Comer  v.  Hake,  2  Cox, 
178 ;  Ex  parte  Bearcroft,  I 
Dougl.  200,  note;  Paget  v. 
Nicholson,  1  Dick.  285. 

(y)  Anonym.  1  Wils.  266  ; 
Binstead  v.  Barefoot^  1  Dick. 
112. 
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ployed  by  his  solicitor  taxed^  will  be  unsuccess- 
ful (»).    A  town  agent  maybe  entitled  to  s^  lien  TUe  Um  of  & 

,  .  .^     «  .       town  agent,  how 

upon  money  recovered  m  a  suit^  for  expenses  m-  limited; 
curred  by  him  in  the  prosecution  of  that  particu- 
lar suit;  but  he  can  maintain  no  lien  upon  such 
money^  the  property  of  the  suitor^  for  the  general 
balance  due  to  him  by  the    country  attorney, 
whose  agent  he  is  (a).    The  town  agent  may  ob-. 
tain  an  order,  that  the  suitor  shall  not  pay  the 
country  solicitor's  bill,  without  the  consent  of  the 
town  agent  (6);  and,  to  that  extent,  though  he  and  to  what  ex- 
cannot  intervene  with  his  claim  of  lien  as  against  abiet 
the  client  directly,  he  may  do  so  as  against  the 
solicitor  employed  by  him:  in  Equity,  before  the 
papers  are  taken  from  him,  he  has  at  least  a  right 
to  the  money  due  to  him  in  respect  of  that  cause  (c). 
A  client  cannot  be  con^pelled  to  pay  over  again.    Rules  aa  to  the 
to  the  clerk  in  Court,  costs  which  he  has  once  c^^  *''''"'"' '° 
paid  to  the  solicitor;  the  clerk  in  Court,  however, 
will  not  be  ordered  to  deliver  up  any  papers  which 
have  come  to  his  hands  in  the  course  of,  the 
cause  (d).    And,  where  the  client  has  not  paid  the 
costs  to  his  solicitor,  it  seems,  that,  the  clerk  in 
Court  may,  in  Equity,  pray  paymtot  of  his  bill  of 
costs,  either  against  the  solicitor,  or  the  client ; 
though  he  could  not  proceed  at  Law  against  the 

client,  for  want  of  a  retainer  (e). 

It 

(a)  WUdbore  v.  Bryant    8  (c)  E x  parte  Steele^  16  Vea, 

Price,  680.  164 ;  Farewell  v.  Coker,  2  P. 

(a)  Moody  v.    Spencer,    2  Wms.  460 ;  Bray  v.  Hinef  6 

Dowl.  &  Ryl.  7.    -  Price,  210. 

(6)  WardY,  Hepple,  15  Ves.  (d)  Last  cited  case. 

298.  (e)  Anonym.  Mosely,  172. 
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In  what  cafles       It  has  been  held,  that,  a  solicitor  who  has,  to  a 

a  solicitor  has 

been  allowed  to  limited  exteiit  Only,  been  employed  by  all  the 
^hirt\irtia  defendants  in  an  amicable  suit  in  Chancery,  will 
who  ha?e  previ-  ^^^   /jj^  ^^^^  disDutes  between  the  parties  in  that 

ously  been  his  '   ^  *-  *^ 

clients;  guit  should    Subsequently  arise,)    be  prevented 

from  acting  as  solicitor  in  any  other  suit  against 
some  of  his  former  clients :  provided  it  do  not  ap- 
pear, that  any  important  confidential  matter  has 
been  disclosed  to  him,  the  knowledge  of  which  he 
might  unfairly  use  to  the  prejudice  of  his  original 
Objection  to    employers  (y).     This  decision,  however,  is  open 

the  practice ;         .  .  ■■  •      a»  -j-  j  .  ^ 

to  one  strong  objection;  it  does  not  rest  upon  a 
general  principle,  but  on  particular  circumstan- 
ces; which  it  maybe  impossible  to  rebut,  without 
making  that  discovery,  which  it  may  be  the  very 
object  of  the  former  client  to  avoid,  and  which  hisv 
application,  in  its  nature,  protests  against  (g); 
discountenanced  Lord  Eldou  has  Said,  that,  he  recollected  many 
by     vd   1  on.  jug^^jjcgg^  ^jq^j^  ^  ^q  couusd  and  attomies,  in 

which  it  was  extremely  difficult  for  a  man  to  hold, 
he  could  with  propriety  be  employed  in  both 
causes ;  and  with  regard  to  that,  qiiod  dubitas  ne 
fecerisy  is  a  good  rule  for  the  regulation  of  con- 
duct. His  Lordship  added,  that,  he  did  not  re- 
collect an  instance  of  a  solicitor  changing  his  situ- 
ation from  the  plaintiff:  and  a  case  might  easily 
be  put,  that  a  most  honest  man,  so  changing  his 
situation,  might  communicate  a  fact,  appearing 
to  have  no  connexion  with  the  case,  and  yet  the 
whole  title  of  his  former  client  might  depend  upon 

it. 

(/)  Rohmson  v»  Mullettf  4         (g)  Cholmondeleyy.CUntant 
Price,  354.  Coop.  86. 
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it    It  may  be  doubted  whether,  as  against  a  client    When  a  ciieut 
who,  having  employed  solicitors  in  partnership,  two  or  more 
has  a  right  to  their  united  exertions,  the  solici-  ^iIcUoTsr^houid 
tors  are  at  liberty  to  dissolve  their  partnership,  the  partnership 

^  *  *     be  dissolved,  no 

and  turn  the  client  over  to  one  of  them,  (it  should  retiring  partner 

,  ^  can  be  permitted 

seem  they  have  not,  as  agamst  him,  the  power  of  to  act  profession- 
dissolving  their  partnership  {h) ;)  but,  however  foTOcrcHent.** 
that  may  be,  a  retiring  partner  can  never  be  con* 
sidered  as  a  discharged  solicitor.  The  client  af- 
ter such  dissolution  of  partnership  cannot  employ 
both;  and  it  would  be  impossible  to  maintain, 
that,  if  he  employ  one,  the  other  is  let  loose,  and 
discharged  from  all  those  obligations  which  he 
had  undertaken.  A  solicitor  under  such  circum- 
stances, if  retained  against  his  former  client,  must 
(however  high  his  personal  character,)  be  con- 
sidered, hypothetically,  as  employed  for  no  other 
reason  except  the  very  improper  one,  that  he  had 
been  previously  employed  by  the  other  party ;  and, 
upon  the  clearest  general  principle,  that  cannot 
be  admitted  (i). 

Professional  men  must  be  strictly  held  to  such     Law  agents 
accuracy  as  to  give  security  to  their  employers ;  fr^teiting"u^ 
and  although  they  are  not  excluded  from  the  rea-  lap^of  time  as 

^^  ^  .  g,  a  defence;  but 

sonable  protection  which  fair  principles  of  pre-  the  circumstan- 
sumption  and  prescription  may  atford,  yet,  the  win  be  doaeiy 
circumstances  of  each  case  must  be  considered ;  "'^•***«"*^*^ 
and  a  law  agent,  continuing  to  act  for  his  client, 
may^  after  a  lapse  of  many  years^  be  made  respon- 
sible for  a  loss  occasioned  by  his  neglect^  although 

the 

(A)  Cook  V.  Rhodes,  in  note         (t)  Cholmondeley  v.  Clinton^ 
to  ID  Ves.  278.  19  Yes.  267,  «78,  «75. 
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Solicitor  must 
not  serve  bis 
client  by  unfair 
means: 


he  may  be  called 
on  to  make  good, 
to  a  purchaser 
fW>m  his  client^ 
die  injuries  aris- 
ing firom  fraudu- 
lent conceal- 
meut,  or  misre- 
presentatioDy  on 
his  part. 


A  solicitor 
must  not  take 
upon  himself  to 
omit  any  cove- 
nant origrinally 
agreed  upon: 


the  client,  being  an  embarrassed  man,  made  no 
remonstrance,  notwithstanding  he  was  aware  of 
the  transaction;  and  even  after  a  settlement  of 
accounts  with  his  representatives,  and  a  discharge 
given  by  them,  provided  it  was  so  given  before 
they  discovered  the  facts  (k). 

A  solicitor  must  cautiously  avoid  letting  his 
zeal  for  his  client  carry  him  so  far  as  to  lead  him 
to  assist  such  client  in  an  act  of  injustice  (/) ; 
or  to  give  false  intimation  respecting  a  cause  to 
the  opposite  party  (m).  A  solicitor  employed  in 
transacting  the  sale  of  an  estate,  who,  knowing  of 
incumbrances  thereon,  treats  on  behalf  of  his 
client  for  the  sale,  without  disclosing  the  incum- 
brances to  the  purchaser,  (knowing  him  to  be  a 
stranger  thereto,)  but  makes  such  a  representa- 
tion as  induces  the  buyer  to  trust  his  money  on 
the  security ;  may,  in  Equity,  be  liable  to  make 
satisfaction  for  any  injury  sustained  in  conse- 
quence of  his  fraudulent  concealment  and  mis- 
representation (n) :  And  where,  upon  a  contract 
of  sale,  a  draft  of  a  conveyance  has  been  prepar- 
ed by  the  agent  of  one  party,  the  solicitor  of  the 
other  party  must  not  take  upon  himself  to  omit> 
in  the  ingrossment  of  the  conveyance,  any  one  of 
the  covenants  contained  in  the  original  draft, 
without    communicating   such  omission  to  the 

agent 


(k)  Macdonald    v.    Macdo- 
nald,  1  Bligh,  836. 

(J)  Bowles  V.  Stewart^  1  Sch. 

6  Lef.  227 ;  Ex  parte  Stokes, 

7  Ves.  407. 


(m)  Kimpton  v.  Eve^  2  Ves. 
&  Bea.  352, 

(»)  Amot  V.  Biscoef  1  Ves. 
Senr.  95. 
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agent  on  the  other  side.    Whether  the  covenant 
was^  in  pomt  of  conveyancing  skilly  properly  struck 
out,  or  not,  will  be  immaterial;  the  departure 
from  the  correct  Une  of  professional  conduct  will, 
at  least,  be  visited  by  the  infliction  of  the  costs 
incurred  in  setting  that  right  (p).    If  an  attorney,  he  is  answerable 
through  mere  negligence,  cause  his  client  to  ac-  gJnce^  ^^ ' 
cept  a  bad  security,  such  laches  may  subject  the 
attorney  to  damages  at  law :  if  the  transaction  be 
mixed  up  with  fraud  as  well  as  negligence^  relief 
may  properly  be  sought  in  Equity  {p).    If  a  ?nd  he  win  sub- 
solicitor  prepare  a  fraudulent  deed,  which  he  has  tbeco^sofset- 
the  means  of  knowing  to  be  such,  it  wiU  be  no  ft^dScnt  deed, 
sufficient  excuse  for  him,  to  say— he  merely  fol-  J^*2|,SS^ 
lowed  his  instructions :  and  if  the  deed  contain  instructions ;  as 

wellasbedis- 

any  thing  for  his  own  benefit,  this  additional  cir-  abied  from  hoM- 
cumstance  will  make  it  quite  clear  that  he  ought  qi^^i^^^t 
to  pay  the  costs  of  any  suit  necessary  to  set  aside  ^  **'°^*'^ 
such  fraudulent  deed  (g) ;  as  well  as  be  disabled 
from  holding  any  benefit  which  he  has  bargained 
for,  as  the  price  of  his  assistance  in  the  firaudulent 
transaction  (r). 

Should  a  solicitor  advise  a  bill  to  be  filed  for  the  Abuse  of  cod* 
administration  of  the  assets  of  a  testator,  whose  S",  by  ad^vSlig 
sole  executor  he  himself  is;  and  continue  to  act  «»«itforhisowu 

,   ,  ends ;  and,  when 

as  the  solicitor  of  the  plaintiffs  in  such  suit ;  but,  iii>tituted»  con- 

-       .       ductiog  it  in 

abusmg 

(o)  Staines  v.  Morris^  1  Ves.  Equity  as  well  as  atLaw ;'  Lloyd 

&  Bea«  15 :  see  Rob  v.  Butter-  y.  Nangle,  1  Dick.  1 JS9.    See 

ftickj  2  Price,  197.  post^  p.  44. 

(p)  Brookt  V.  Day,  2  Dick.  (q)  Bennett  v.  Fade,  2  Atk, 

572:  and  gross  negligence  may  327. 

subject  a  solicitor  to  summary  (r)  Phayre  v.  Peree,  3  Dovr. 

punishment  by  attachment,  in  127,  130. 
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fraudaieDt  per-  abusiog  the  Confidence  reposed  in  him^  neglect, 
pn^^eV  the  for  an  unreasonably  length  of  time,  to  put  in  his 
^^'^^  answer  to  the  bill  filed  upon  his  recommendation : 

such  conduct  wiU  be  strong  evidence  of  a  scheme 
to  retain  in  his  own  hands  the  personal  estate  of 
his  testator.    A  Court  of  Equity  will  not  permit 
such  a  gross  abuse  of  its  practice ;  and,  on  mo- 
tion, the  party  will  be  ordered  to  put  in  answer 
within  a  week,  or  stand  committed  (s). 
wiiat  aathori-      A  Solicitor  must  have  a  special  authority  to  in- 
to/ou^ghurr^^  stitute,  although  a  general  authority  be  sufficient 
^"'^ '  to  enable  him  to  defend,  a  suit :  and  the  solicitor 

can  only  secure  himself  from  the  risk  of  having  to 

pay  all  expenses  incurred,  by  having  a  written  au- 

fraudulently  to    thority  (/) :  for  if  a  man  were  allowed  to  introduce 

introduce  a  name  j.v     »  a-l  j        -ai.      j.      i 

upon  the  record,  another  s  name  upon  the  record  without  clear 
a  mWemeanou;.  authority,  combinations  might  be  formed  for  the 

most  fraudulent  purposes  (u) ;  and  if  any  such  at- 
tempt appear,  the  solicitor  may  be  proceeded 
A  plaintiff;     agaiust  as  for  a  misdemeanour  (to).     But  if  a 
bUiTuB^^with^  plaintiff's  name,  used  without  authority,  stand 
maVMlrdi   ^P^^  ^^^  '^^cord  dowu  to  the  hearing,  although 
Sc^cfe^d?  te-   ^^*^^^*  ^^^  knowledge,  he  must  pay  costs,  if  the 

biU  be  dismissed  with  costs;  for  the  defendants 

but  win  haye  his  would  be  as  free  from  blame  as  himself:  he  will, 

against  tit7K>u.  howcver,  have  his  remedy  over,  against  the  soli- 

^^^^^'  citor;  who  wiD  be  ordered  to  reimburse  him,  not 

A  peraon  nam-  merely  taxed,  but,  full  costs  {x).  Where  a  solicitor 

has 

(«)  Mootham  v.  Hale,  3  Ves.  (w)  Ex  parte  Stuckey,  2  Cox, 

&  Bea.  9t.  284. 

(t)  Wright y.Castle.SMer.lt.  («)  Dundas  v.  Dutens,  vbi 

(tt)  Dundas  v.  Dutens,  1  Ves,  supra;  Wade  v.  Stanley,  1  Jac. 

Jun.  200.  &  Walk.  €75.  See  infra. 
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■ 

has  instituted  a  suit  on  belialf  of  an  infimt,  and  ed  withouthit 
named  a  prochein  amy,  without  obtaining  his  con*  p^^wn'omy 
sent ;  if,  on  a  reference  to  the  Master  the  suit  is  jllwc'toSitB, if 
dismissed,  as  not  being  for  the  infant's  benefit ;  Jfc'^MaiS^^th 
the  costs  must  be  paid  by  the  party  who  appears  wii  is  dismined; 
on  the  record  as  the  prochein  amy,  and  who,  in 
that  stage  of  the  suit,  must  be  considered  as  such; 
he  must  make  a  direct  application  against  the  so-  but  may  imyt 
licitor,  if  he  acted  improperly  (y).    If  a  person  '^fawhScww 
who  is  made  a  co-plaintiff  without  authority  will  ^•snameTuwd 
acquiesce  in  it,  and  lie  by  for  a  length  of  time  J!l*^j'^^" 
before  he  makes  any  application  to  the  Court,  his  •truck  out;  but 

_  \  M      t  1  .the  solicitor  or- 

name  ought  not,  then,  to  be  struck  out;  as  it  deredtog;iYe 

•   •■  *    A      J  X     jr  •       xi--.  A     him  an  iodein- 

might  tend  to  derange  a  cause,  m  other  respects  nity. 
properly  instituted,  and  impede  the  hearing:  the 
order,  therefore,  will  be,  that  the  solicitor  should 
indemnify  tbe  party,  whose  name  has  been  impro- 
perly used,  both  as  to  his  own  costs,  and,  alsO,  as 
to  any  costs  which  may  be  recovered  by  the  de- 
fendants  («). 

It  is  clear,  that,  at  Law,  an  attorney  may  bind  At  Law,  an  at- 
his  principal  by  submission  to  an  award,  by  rule  ]^^^^Z^i^y 
of  Nisi  Prius  (a) :  and  even  when  the  attorney  «"i>™w^<»  ^  an 
has  done  so  without  authority,  the  client's  only 
remedy  is  by  action  against  his  attorney  (ft).  But,  j„^,e,  whether 
whether  solicitors  have  the  same  power  of  binding  ^^STj  ™^® 
their  principals  in  Courts  of  Equity  is  question-  Equity' 

able: 

(y)  Whiitaker  v.  Marlar,  1  679 ;  Rex  v.  Addmgton,  Sayer, 

Cox,  286.  ft59. 

(«)  Tkterton  v.  Oshome^  1  {b)Fihner\.Delber,^T»ant. 

Dick.  351;    Wihon  y.  WUsany  486;     Barker  v.  Braham,  8 

1  Jac  &  Walk.  458,  459.  Wih.  874,  878;  and  see  Dn- 

(a)  h4»cim  V.  Dubary,  Skin,  vail  v.  Terry y  Show.  P.  C.  16. 
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able :  in  an  early  case^  it  was  said,  that,  although 
the  consent  of  solicitors  shall  bind  their  clients  in 
interlocutory  orders,  yet  it  shall  not  bind  in  or- 
ders of  award  for  final  determination :  however, 
it  was,  in  the  same  case,  resolved,  that,  the  soli- 
citor should  not  pay  costs  for  his  assent ;  the  Court 
having,  by  its  order,  shewn  its  opinion  that  the 
In  what  caaea  matter  was  proper  for  reference  (c).    If  an  attor* 

Sm«  S~^iy  ^^y  ^^^^  ^^  ^^  undertaking,  on  behalf  of  his 
responsible,  by    client,  without  due  authority,  this  is  a  fraud ;  and 

giving  an  under-  '  •^ ' 

taking  on  behalf  the  attomcy  must  himsclf  make  good  his  under- 
taking :  but,  if  he  had  authority  to  make  the  en- 
gagement, no  personal  responsibility  attaches  to 
him,  and  the  client,  alone,  is  bound  by  the  en- 
gagement (d). 
Solicitor  only       An  attomcy  who  has  put  out  his  client's  money 
2Sch  nTeiigence  ou  defective  Security,  will  not  be  compelled  to 
ference^fraud.  n^M*^^^  g^^^  the  loss,  cvcu  (it  sccms,)  although  he 

might,  by  diligent  inquiry,  have  ascertained  the 

state  of  the  title ;  unless  he  has  been  guilty  of 

such  gross  negligence  as  amounts  to  fraud  (e). 

Duties  of  a  If  a  creditor  of  a  bankrupt  be  appointed  soli- 

commuls^n^of     citor  to  the  commissiou,  he  is  as  much  bound  to 

bankrupt;         protect  the  estate  against  his  own  demands  as 

against  those  of  any  other  person :  and  where  one 
partner  is  the  petitioning  creditor,  another  an  act- 
ing commissioner,  another  the  solicitor  to  the 
commission,  and  the  remaining  one  the  sole  assig- 
nee, 

(c)  Colwellv.  Child,  2  Freem.  (e)  Luke  v.  Bridges  S;  Chris^ 

154 ;  S.C.I  Ch.  Ca.  86.  ty,  Prec.  in  Cha.  149;  S.C.  on 

(rf)  Johnson  v.  Ogilby,  S  P.  appeal,  Colics,  P^  C.  140 :  see 

Wms.  27s.  ante^  p.  41. 
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♦ 

nee^  there  is  such  an  opportunity  for  fraudulent  col- 
lusion that  the  commission  will  not  be  allowed  to 
stand  (y ).     By  the  thirteenth  section  of  the  con-     The  fees  and 
solidated  bankrupt  act,  it  is  enacted,  that,  the  pe-  J^J^STudder^ 
titionin^  creditor  shall  prosecute  a  commission  at  f  comrai««on  "« 

^  .  .    *  to  be  paid  by  the 

his  own  cost,  up  to  the  choice  of  assignees,  and  be  aamgnees :  how 

they  are  to  be 

reimbursed  out  of  the  first  money,  got  m  under  taxed:  but, 
the  commission :  and,  all  fees  or  disbursements  of  theatEorney*s de- 
any  solicitor  or  attorney  employed  under  any  com-  3J|J^e^/p  ^^he^ 
mission,  shall  be  settled  by  the  commissioners;  choice  of  aasig- 

*^  Dees  must  not  be 

provided  such  bills  do  not  contain  any  charge  re-  made,  exclusive- 
specting  any  action  at  Law  or  suit  in  Equity,  in  tjonl^creditor? 
which  case  the  same  is  to  be  settled  by  the  proper 
ofiGicer  of  the  Court  in  which  the  business  contain- 
ed in  such  bill,  or  the  greatest  part  in  amount  and 
value  thereof^  shall  have  been  transacted:  and  the 
same  so  settled  shall  be  paid  by  the  assignees  to 
such  solicitor  or  attorney,  provided  that  any  cre- 
ditor who  shall  have  proved  to  the  amount  of  20/. 
or  upwards,  if  he  be  dissatisfied  with  such  settle- 
ment by  the  commissioners,  may  have  the  same 
settled  by  a  Master  in  Chancery,  who  shall  receive 
for  such  settlement,  and  the  certificate  thereof, 
twenty  shillings.  But,  although  the  latter  part  of 
the  section,  applies,  generally,  to  €dl  fees  or  dis- 
bursements by  a  solicitor  employed  under  a  com- 
mission, ii  seems  not  entirely  to  set  at  rest  the 
doubt,  very  recently  entertained  (g-),  whether  a 

solicitor 

* 

(/)  Ex  parte  Story,  Buck,  Zumic^  cannot  be  appointed  re- 

74 ;  see,  under  the  proper  head,  ceiver  of  the  estate. 

that,  a  person  whor  acts  as  soli-  {g)  Ex  parte  Haynes^  1  Glyn 

citor  under  a  commission  of  &  Jameson,  36:   and  see  Ex 
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Miioitor  emdd  be  a&owed  to  present  a  petition, 
that  the  assignees  may  be  ordered  to  pay  his  bill 
of  costs,  up  to  the  choice  of  such  assignees,  as  tax- 
ed by  the  commissioners :  or  whether  his  demand 
is  not  exclusively  against  the  petitioning  creditors 
for  business  done  up  to  that  time.  However, 
though  it  appears  not  to  be  clearly  settled,  whe- 
ther a  solicitor's  bill  of  costs,  up  to  the  choice  of 
assignees,  is  to  be  paid  to  the  petitioning  creditor, 
imd  by  him  handed  over  to  the  solicitor;  or  whe- 
ther the  solicitor  is  at  liberty,  instead  of  making  a 
personal  demand  upon  the  petitioning  creditor,  to 
apply  to  the  Court  for  an  order  upon  the  assig- 
nees to  pay  his  bill,  up  to  that  period ;  it  is  at  least 
certain,  that  the  assignees  must  pay  thebill  to  one 
party  or  the  other,  out  of  the  first  monies  received 
When  a  bill  uudcr  the  commissiou:  and  it  has  been  dedared 
^bisSSli  to  be  not  of  course  to  refer  to  the  Master,  a  bill 
^iSSi^y^!  for  such  preliminary  business,  which  has  been  tax- 
hu  been  held  not  ed  by  the  commissioncrs ;   but  particular  objec- 

ofcoarae  to  refer  "^  -r     .     -t       i     i  t   • 

it  to  the  Master,  tious  ought  to  be  Stated.    If,  mdeed,  the  solicitor, 

by  refusing  a  copy  of  his  bill  to  the  creditor  ap- 
plying for  the  reference,  renders  it  impracticable 
for  him  to  state  specific  objections  to  particular 
charges,  the  order  of  refer^ice  will,  on  that  ground, 
be  made  (h) :  and,  with  respect  to  creditors  for 
more  than  202...  their  right  to  such  reference,  with- 
out stating  any  particular  grounds,  is  recognized 
by  the  above  cited  section  of  the  statute  of  5  Geo. 
4,  c.  98.  MHhen 

parte  Hartapf  9  Vea.  159;  {h)  Ex  parte  StUton^  ^  Mad. 
Ex  parte  Johnson^  1  Glyn  &  S95 ;  Ex  parte  Brereton^  4 
Jameaon,  24.  Mad.  479. 
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When  a  commission  of  bankruptcy  is  taken  out,    a  aoiidtor 
which  has  its  foundation  in  nothing  hut  fiction  and  Sdl"f  Su5i 
fraud;  a  solicitor  cannot  more  pointedly  shew  that  ■•??  ?^  bankraijt 

^  *'  wbich  M  palpa* 

he  forgets  his  duty,  than  by  lending  himself  to  biy  fictitious, 
such  a  fraudulent  purpose.    The  Court  expects  a 
reasonable  degree  of  diligent  inquiry  by  the  soli- 
citor, whether  there  is  a  petitioning  creditor's 
debt,  and  an  act  of  bankruptcy;  but  the  object  of 
preventing  fraud  will  not  be  carried  to  such  a  de- 
gree of  strictness  as  would  raise  difficulties  against 
a  solicitor^  fairly  endeavouring  to  satisfy  himself 
whether^  though  doubts  appear^  they  may  not  be 
overcome.    Where  fraud,  however,  or  mischiev- 
ous  negligence,  in  suing  out  a  commission,  are  es- 
tablished against  a  solicitor,  he  may  be  made  to 
pay  the  costs  of  the  proceedings  (t).    With  re-     whether  the 
spect  to  the  messenger  employed  in  working  a  ■^''^f*^^  '■  p^"!' 
commission  of  bankruptcy,  (it  has  been  determined  bie  for  the  fees 
at  Law),  the  solicitor  is  not,  in  general,  to  be  con-  empioy!^1^"^*'^ 
sidered  as  a  principal,  responsible  for  payment  of  ^illrionf  *  "*"* 
the  messenger's  <;harges.     The  messenger,  it  was 
said,  must  be  aware  he  is  not  the  principal;  and 
may,  upon  the  opening  of  the  commission,  ascer- 
tain who  is  the  petitioning  creditor:  and  the  mere 
fact  that  the  solicitor  is  the  medium  through  which 
it  is  convenient  for  the  messenger  to  receive  his 
fees,  will  not  make  him  a  principal  (j).    Lord 
Erskine  seems  to  have  thought  differently;   but 

his 


(i)  Ex  parte  Arrowgmiihf  14         (j)    Hartop    v.    JuckeSf    2 
Ves.  210 ;  Ex  parte  Heyrvood^     M au.  &  Sel.  439, 
ISVes.  69. 
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his  Lordship  was  not  called  upon  to  decide  the  ge- 
neral question,  as^  in  the  case  before  him,  the  mes- 
senger had  done  acts  distinctly  recognizing  the 
petitioning  creditor  as  the  principal  on  whose  be^ 
half  he  was  employed  (k).    On  the  other  hand,  it 
was  not  doubted,  in  the  case  at  Law  just  cited, 
that,  by  special  agreement,  the  solicitor  may  make 
ifaBoiicitor    himsclf  personally  liable.     When,  after  an  order 
fo""tf«d*ca!te,    made  in  bankruptcy  referring  a  solicitor's  bill  to 
iS'^  the'cwto  0?  ^®  taxed,  reserving  the  costs  of  taxation,  the  costs 

taxation  when     are  taxcd,  and  more  than  one  sixth  of  the  bill  de- 
be  is  liable 

thereto,  his  ac-  livcred  is  taken  off;  if  an  action  be  brought  by  the 
jjou  wi     e    y-  g^jj^jj-Qj  fyj,  ^jjg  amount  of  the  taxed  costs,  not 

deducting  the  costs  of  the  taxation,  the  action  will 

be  stayed :  and  it  will  be  referred  to  the  Master  to 

tax  the  costs  of  the  taxation  of  the  bill  delivered, 

and  deduct  the  same  from  the  amount  of  the  taxed 

costs ;  which  costs,  after  such  deduction,  will  be 

If  the  assignees  Ordered  to  be  paid  to  the  solicitor  (/).    Should  the 

SSfiStor'8^M?of  assignees  be  guilty  of  a  clear  dereliction  of  their 

^^**''  duty,  in  neglecting  to  tax  the  bill  of  costs  of  the 

a  creditor  may    solicitor  employed  in  working  the  commission ;  a 

purp!^:^'  '*    creditor  may  present  a  petition  for  that  purpose, 

taking  care  to  serve  the  assignees  with  the  peti- 
if  the  bill  be  tiou  (m) .  Where  a  solicitor's  bill  of  costs  incurred 
wurieto' refer  it  ^^  *^^  prosccutiou  of  a commissiou  is  very  high,  it 
for  taxation,       |g  quite  of  coursc  to  refer  it  for  taxation,  although 

no  specific  item  of  improper  charge  is  pointed 

out: 

{k)  Ex  parte  Hartop,   12     380;  andaeeEx  parte  Westail, 
Ves.  S5S.  S  Ves.  &  Bea.  141. 

(0  Ex  parte  Bellot,  4  Mad.  (m)  Ex  parte  Walker,  1  Glyn 

&  Jameson,  95. 
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out  (») :  and  this  may  be  done  even  after  payment,  even  after  pay- 
and  the  death  of  the  assignee  who  paid  it  (o).    In     q^^^  |„ 
order  to  prevent  improper  petitions  in  bankrupt-  ^tJ^^^  ^oi^jtora 
cy  from  being  presented,  and  to  enable  the  Chan-  who  act  for  pcti- 
cellor  to  make  the  solicitor,  where  the  case  calls 
for  it,  pay  the  costs  of  such  petition ;  a  General 
Order  (/>)  has  been  issued,  directing  every  attor- 
ney, who  acts  for  a  petitioner,  to  sign  his  name  to 
the  petition.    Of  course,  the  solicitor  is  not  to  be 
answerable  for  the  success  of  every  petition ;   for 
the  &cts  may  be  misrepresented  to  him,  and  the 
law  may  not  be  obvious :  but  the  Order  is  direct- 
ed against  solicitors  who  present  unfounded  peti- 
tions with  fraudulent  or  interested  views  (q). 

An  agreement  between  the  solicitors  of  parties,  impropcrman. 
who  have  submitted  their  claims  to  reference,  that,  fc|!^ce  by^h  J^ 
the  arbitrators  shall  have  no  instructions  in  writ-  *grecnient  of  the 

sohciton  for  the 

ing,  is  very  like  a  fraud,  upon  which  relief  might  aeverai  parties, 
be  had  even  at  common  Law.     But  the  fact,  that, 
the  award  was  prepared  by  the  solicitor  for  one     Not  strictly 
of  the  parties,  though  indelicate,  is  no  ground,  by  aw^ilS^'J^uid^ 
itself,  for  setting  aside  the  award  (r).     For,  though  P»«pared  by  the 

^  \  •  '  o     solicitor  on  either 

Lord  Eldon   has  declared,  that,  a  general  rule,  side;  Dorthat^  in 
forbidding  a  solicitor,  by  himself  or  his  partner,  to  !!!!^me^iicitor 
be  employed  on  both  sides,  would  bq  extremely  Jj'S  fcJ'air"'" 
beneficial;  and  that  many  instances  of  great  abuse  ^Jj;^*;  ^n"ot*Ilb. 

have  Bolutely  prohibit- 


ed: 


(n)  Ex  parte  Emery,  Buck,  {q)  Ex  parte   Cuthbert,    I 

422.  Mad.  79;   and  see  Ex  parte 

(p)  Ex  parte  Neale,  Buck,  Stokes,  7  Ves.  407. 

111.  (r)  Fether stone  v.    Cooper, 

(p)  Dated  the  12th  of  Aug.  9  Ves.  GS. 
1S09. 
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hftT6  arisen  ftom  the  contrary  practice ;  still  it  hag 
not  been  thought  conTenient^  upon  the  whole,  to 
pat  ati  end  to  that  practice*  And  the  reasons  for 
its  continuance  are  strong ;  for  if  every  creditor, 
or  legatee,  were  bound  to  employ  a  different  so- 
licitor, the  costs  would  tear  the  estate  to  pieces  (s). 
but  if  the  confi.  It  is,  howcvcr,  vcry  clear,  that,  whenever  a  person 

dence  be  abused,  ,  ^  i^        n  .•  -» 

Equity  iriii  give  entrusted  to  act  as  attorney  for  all  parties,  abuses 
"''^'^  the  confidence   placed  in  him ;    this  is  a  fraud 

which  gives  ample  ground  for  the  interference  of 
Equity  (/). 
What  bills  of      The  costs  of  a  solicitor  for  attending  the  House 

a  golicitor  are 

subject  to  tax-  of  Lords,  iu  a  cause,  are,  of  course,  subject  to 
MalLrf JL'd^  taxation :  but  there  is  a  great  difference  between 
bills  are  not.      ^jjjg^  ^j^^  Soliciting  au  Act  of  Parliament,  which 

business  may  be  done  by  any  one.  A  bill,  where 
no  business  has  been  done  in  any  cause,  is  not 
subject  to  taxation  in  Courts  of  Equity :  for,  there 
is  no  criterion  by  which  their  officer  can  be  en- 
abled to  tax  such  costs ;  or  any  means  to  which 
he  might  resort  for  assistance  («).  The  same 
reason  applies  to  the  taxation  of  costs  of  proceed- 
ings under  a  Commission  of  Review  of  a  sentence 
of  the  Court  of  Delegates ;  the  application  for 
such  a.  commission  is  made,  not  to  the  Lord 
Chancellor,  but,  to  His  Majesty  in  Council,  and 
though,  by  an  order  of  council,  the  matter  is  re- 
ferred to  the  Lord  Chancellor,  still  the  Court  of 

Chancery 

(s)   Dyott  V.   Atjtderton,   3         (u)   Ex    parte    Wheeler^  8 
Ves.  &  Bea.  17S.  Ves.  &  Bea.  29 ;   Willuwu  v. 

(t)  Costigan  v.  Hostler,  %      Odell,  4  Pr.  281. 
Sch.  &  Lef.  165 :  and  see  antef 
p.  41. 
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Chancery  has  no  offloer  to  tax  the  coets  of  such  a 
proceeding  {v).  On  similar  principles^  a  solicitor's 
bill  for  business  done,  in  the  aflGAirs  of  a  charity  of 
mjBi  foondation,  before  the  Lord  Chancellor,  as 
exercising  the  visitatorial  power,  is  not  within 
the  statute  for  taxing  bills  of  costs ;  for  such  pro« 
ceedings  are  not  before  the  Chancellor  as  exer* 
dsinghis  equitable  jurisdiction;  but,  in  his  personal 
capacity,  as  the  mii^isterial  officer  of  the  Crown  (to). 
And,  with  respect  to  a  solicitor's  bill  for  business 
done  in  the  Court  of  Great  Sessions  in  Wales, 
where  ncrthing  beyond  costs  is  in  dispute,  the  bill 
cannot  be  directed  to  be  taxed  by  a  Court  of 
Elquity*  But,  wh^re  business  in  the  Court  of 
Great  Sessions  has  been  done  by  a  solicitor,  who 
refuses  to  deliver  up  the  deeds  and  papers  in  his 
possession;  there,  as  a  Court  of  Equity  clearly 
has  jurisdiction  to  order  him  to  deliver  up  the 
deeds  and  papers,  taxation  is,  for  the  solicitor's 
sake,  consequent  upon  such  order.  To  do  justice 
between  the  parties,  it  is  necessary,  that  the  so* 
hcitor's  lien  for  costs  should  be  discharged,  before 
the  papers  are  taken  out  of  his  hands ;  and,  to 
ascertain  the  amount  of  such  lien^  taxation  is  re- 
quisite {x). 

The  general  rule  adopted  by  Courts  for  their  xbe  principle 
guidance  in  exercising  summary  jurisdiction  over  areg^Wed?in'^* 
their  officers,  seems  to  be  this ;  where  an  attorney  exercising,  or  re* 

'  •'   fusing  to  exer* 

is  employed  in  a  matter  wholly  unconnected  with  else,  summary 

*      "  jurisdiction  oyer 

his  their  officers: 

(d)  ExfarU  Fearon^  5Ves.         (a?)  Ex  parte  Partridge^  2 
647.  Meriv.   501 ;    Ex   parte   the 

(nr)  Ex  pairie  Dan,  9  Ves.      Earl  ef  Uxhridge,  6  Ves.  ^25. 
54S. 

B  2 
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his  professional  character,  no  summary  interfet* 
ence  will  be  exercised.  But,  where  the  employ- 
ment is  so  connected  with  his  professional  char- 
acter, as  to  afford  a  presumption  that  such  charac- 
ter formed  the  ground  of  his  employment  by  the 
client,  there  Courts  will  exercise  a  summary  ju- 
andtiie  usual  risdictiou  ovcr  their  own  officers  (y).  And  the 
r»SiDgtMat^^^    usual  course,  in  Courts  of  Law  as  well  as  in 

Equity,  is  to  order  the  whole  of  a  solicitor's  bill 
to  be  taxed,  when  any  part  of  it  concerns  business 
done  in  that  Court  to  which  the  appUcation  is 
made ;  audit  makes  no  difference  whether  part  of 
it  was  done  on  behalf  of  several  other  persons, 
as  well  as  the  party  appl3ring  (z) :  but  items  for 
agency  business  can  only  be  taxed  on  the  appli- 
cation of  the  attorney   immediately    employed; 
not,  as  we  have  seen,  at  the  suit  of  the  client  in 
the  cause  (a). 
A  settiemeat,       Accouuts  between  solicitor  and  client  stand 
acquie^ncef  no  upou  different  grouuds  from  those  between  un- 
wteeqLnVex-*  couuectcd  parties  (A)  :  that  which  between  others 
amination  of  ac-   ^ould  be  a  couclusive  Settlement,  is  not  so  be- 

counts  between  ' 

solicitor  and       twceu  them;  settlement,  and  payment,  of  a  bill, 

client  • 

even  though  a  long  subsequent  period  may  have 

elapsed,  is  not  conclusive  against  an  examination 

ifsuchsetuemoit  of  the  faimess  of  the  demand.    If  the  settlement 

such  acqui-        was  made  during  the  pendency  of  the  suit,  the 

cfient 

{y)  In  the  matter  of  Aikmy         (a)  Wildhore  ▼.   Bryan,    8 

4  Barn.  &  Aid.  49.  Price,  680. 

(z)  Margerum  v.  Sandiford,         (b)    Walmsley  v.   Booth,  2 

5  Br.  234;  Hilly,  Humphries,     Atk.  29;  Newman  v.  Payne,  % 
2  Bos.  &  Pull.  345 :  and  see     Ves.  Jan.  201 ;  Samderson  ▼. 

jMtt,  p.  55.  Glass,  it  Atk.  297. 
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client  must  have  been,  in  some  measure,  under  cscencc  lasted, 

.  _  whibt  the  client 

the  management  and  control  of  his  solicitor ;  and  was  in  any  de- 
may  have  felt  it  difficult  to  extricate  himself  from  ^roUf  the 
one  possessing  a  knowledge  of  his  whole  case  :  a  »>»<^»*<>«^- 
settlement  under  such  circumstances  does  not  bar 
taxation  (c). 
The  statute  of  2  Geo.  2,  c.  23,  s.  23,  restrains     Notwithstand- 

M.  /•  1    •       •  J.*         r  X      ing  the  statute, 

an  attorney  from  brmgmg  any  action  for  costs,  an  attorney  may 

until  his  bill  has  been  delivered  a  month  :  but  all  SlS^i^"*a?brk. 

his  remedies,  not  specially  taken  away  by  the  act,  rup^  founded  oo 

remain  just  as  before ;  and  he  may  take  out  a  business  done, 

commission  of  bankruptcy  without  delivering  his  delivered  his  biiu 

bill.     It  is  true,  a  commission  cannot  be  taken  out 

upon  an  equitable  debt ;  but  an  attorney's  demand 

in  respect  of  business  done  by  him,  is  in  its  nature 

a  legal  debt,  though  the  directions  of  the  statute 

may  not  have  been  satisfied,  so  as  to  support  an 

action.     There  may  be  a  hardship  in  permitting 

an  attorney  to  take  out  a  commission  upon  a 

demand  which  may  be  reduced  by  taxation :  but 

in  many  cases  there  might  be  great  hardship  upon 

him,  if  this  remedy  were  restrained ;  which,  at  all 

events,  it  is  not  by  the  statute,  and,  therefore,  it 

remains  open  to  him  (d). 

On  a  reference  to  the  Master  to  tax  a  solicitor's     costs  of  tax- 
biU  of  costs,  the  Court  has.  by  virtue  of  the  SteT"^"'  '^"^ 
statute  (^),  a  discretion  to  charge  the  solicitor 
with  the  costs  of  the  reference,  even  if  the  taxed 

bin 

(c)   Crossley  v.   Parker,   1  {d)    Ex    parte  StUton^   11 

Jac.  &  Walk.  462;  Aubrey  y.  Ves.  164;    Anonym.   Mofldy, 

Popkmj  I  Dick.  404;   Lang-  31. 

staffer.  Taylor,  14  Ves.  263;  (e)    Stat.  2  Geo.  «,   c.  t$, 

I^ewes  V.  Morgan^  5  Price,  56:  s.  23. 
mee  pott,  p.  56,  57. 
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bill  shall  not  be  lew  by  one  sixth  than  the  bfll  de- 
livered ;  where  the  bill  is  reduced  a  sixtln  part^  the 
statute  is  imperatii^  that  the  eosts  of  taication 
must  be  borne  by  the  solicitor  (/).  Even  when 
the  Court  does  not  think  fit  to  refuse  him  the 
costs  of  taxation;  if  any  attendant  proceedings, 
creating  useless  expence,  have  been  introduced 
by  the  solicitor,  he  will  be  ordered  to  pay  such 
part  of  the  costs  thereby  created  as  may  appear 
reasonable  (^).  And  where  a  solicitor  has  heea 
guilty  of  great  delay  in  giving  in  his  bills,  the 
Court  has  reftised  him  the  costs  of  taxatioii,  though 
less  than  one  sixth  has  been  taken  off  (A):  or 
made  him  pay  the  costs  of  the  reference,  when  he 
has  neglected,  for  an  unreasonable  time,  to  act 
upon  it ;  and  the  bills  have  been  lost  in  the  Mas* 
ter's  office  (i).  Although  a  very  small  proportion 
only  of  a  bill,  as  given  m  to  the  Master,  may  be 
taken  off;  yet,  if  the  bill,  as  first  delivered  to  the 
client,  contained  an  item  of  such  a  nature  that  the 
attorney  thought  prudent  to  omit  it,  in  the  ac- 
count  finally  brought  in ;  without  imputing  fraud 
to  the  attorney,  the  ddivery  of  such  a  different 
bill  will  be  held  to  have  justified  suspicion  in  the 
mind  of  the  client,  whose  application  for  a  taxation, 
under  such  circumstances,  will  not  be  punished 

with  costs  O')- 

It 

(/)    There    must  be  some         (A)  Yea  v.   Yea,   2   Aiutr. 

mistake  in  the  report  of  Yea  v.  589. 

Yea,  ft  Anstr.  494 ;  which  as-         (t)  Yea  t.    Yea,    2  Anstr. 

or&es  to  the  Court  a  discretiixi,  495. 

only  in  the  very  case  in  which         (/)  Webb  v.  SUme,  1  Anitr. 

none  is  given  by  the  statute.  Jt60. 

(g)  Tea  V,  jFVer e,  1 4  Ves.  1  §5. 


aOUClTOK,  AMD  CUBNT.  95 

It  fihouU  be  understood,  also,  that,  indepeo-  andiDdependent 

1y  thereof  by 

dently  of  the  statute.  Courts  of  Equity  have,  ytrtue  of  there- 
under their  genial  jurisdiction,  authority  to  refer  UfEquky.  "^**^ 
bilb  of  eosts  for  taxatiion,  upon  motion  by  a  party 
in  the  cause  in  which  the  costs  were  incurred ;  and 
it  will  make  no  difference,  though  the  bill  inchide 
charges  for  business  in  other  matters  (k) :  the  same 
prineiple  is  adopted  in  bankruptcy  (/).     And  a    ACrownso. 
Crown  solimtor  may  not  only  be  ordered  to  pay  b^'t^xLi/aoT^e 
the  co0ts  of  tasing  his  biU,  but,  when  he  has  re.  ^ttVSJ 
taiaed  the  whole  amount  of  sue*  bill,  as  delivered,  ^«f »  ''Ck*''?*'?^ 

^  '  but,  with  interest 

out  of  sums  paid  to  him  on  account,  he  may  be  upon  any  »um 

__.  /.,,!  1  retained  by  him, 

orders  to  pay  mterest  tot  the  balance,  reported  beyond  the 
by  the  Master  to  be  due  from  him,  in  consequence  5111!^  reduced 
of  the  disallowance  of  the  sums  taxed  off:  for  a  aiCw^'^the'' 
aoheitar  who,  j^om  his  offiee,  is  called  up<m  to  ^a^^^r. 
ra£irce  the  rights  of  the  Crown,  shmild  under- 
stand that  he  has  the  further  duty  £ast  upon 
him— of  a  due  regard  for  the  rights  and  interest^ 
of  tiie  subject :  he  wifl,  dso,  be  equally  respon-  . 
sible  for  the  conduet  of  those  employed  by  him, 
as  for  his  own  conduct ;  and  it  will  be  qmte  imma* 
teiial  whether  he  has,  or  has  not,  made  any  in** 
tetegt  of  the  balance  improperly  retained  in  his 
hands  (j0i).    An  attorney,  like  any  other  person^     An  attorney 
nay  take  a  mortgage,  ab  ante,  for  money  advanced  mortgage  i^uri. 
and  to  be  advanced;  but  he  cannot  take  such  a  ^^Zm^x^ 
security  from  his  client  for  the  payment  of  future  «»♦■  ^?''  t>««ncM 

*    •'  to  be  done  by 

bills  him. 

ijt)  Bignot  V.   Bignot,    11  (/)   £x   parte  Jrrawsmih, 

Vea.  828;  the  King  v.  Bach,     Ji3  Ves.  12$. 
9  Price,  854 :   See  a»U,  p.  5$.  (m)  The  Kmg  v.  ffach,   M 

supra,  p.  3/55. 
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The  statute  of 
limitations  ap- 
plies to  attornies* 
bills. 

An  attorney 
must  not  fake  a 
gift  from  his 
client,  though 
professedly  in 
lieu  of  payment 
of  his  bill; 
until  all  influence 
arising  from  the 
relation  has  ceas- 
ed; then,  if  the 
transaction  has 
been  perfectly 
fair,  it  may  be 
supported. 


Not  of  course 
to  refer  a  bill  of 
costs  for  taxation, 
after  payment 
and  long  acqui- 
escence; 

in  what  cases  it 
may  be  done. 


bills  of  costs,  in  respect  of  business  to  be  subset 
quently  done  (n).  It  has  been  resolved,  that,  the 
statute  of  limitations  will  extend  to  attomies' 
bills,  though  they  are  things  done  of  record  (o). 

An  attorney  (as  was  intimated,  at  the  com- 
mencement of  this  title,)  cannot  take  a  gift  from 
his  client,  whilst  the  latter  is  in  his  hands  (p),  al- 
though such  gift  profess  to  be  in  lieu  of  payment 
of  his  bill :  for  there  would  be  no  bounds  to  the 
crushing  influence  of  an  attorney  who  has  the 
concerns  of  a  man  under  his  direction,  if  the  rule 
were  not  so :  but  once  extricate  the  client,  and 
shew  that  there  has  been  no  misunderstanding  of 
the  effect  of  the  transaction  on  his  part,  nor  any 
misrepresentation  as  to  the  value  of  the  gift,  or 
otherwise,  on  the  part  of  the  attorney ;  and  the 
act  may  be  sustained  (q).  And,  certainly,  when 
a  bill  of  costs  has  been  settled  and  paid,  and  the 
payment  long  acquiesced  in,  a  Court  of  Equity 
will  not  refer  that  bill  to  be  taxed,  as  a  matter  of 
course.  If  it  be  shewn,  by  affidavit,  that  the  bu- 
siness has  not  been  done,  or  that  the  charges  are 
fraudulent;  then,  neither  a  security  given,  nor 
actual  payment  made,  nor  a  release  (r),  nor  a 
judgment  acknowledged  («)  for  the  demand,  will 

preclude 


(n)  Pitcher  v.  Righy^  9  Price, 
8S. 

(o)  TatigAanv.  Crtfy,Mo8elyy 
245. 

(p)  Goddard  v.  CarUsle^  9 
Price,  18£  :  ante^  p.  5S. 

(9)  Welle*  V.  MiddUton,  1 
Cox,  125;  Monteiqtiieu  v. 
Sandy i,  18  Yes.  818;  Morse 


V.  Royal,  12  Ves.  872 ;  Har^ 
ris  V,  Tremenheere,  15  Ves, 
89;  Gibson  v.  Jeyes,  6  Ves. 
271,  278. 

(r)  Hazard  v.  Lane,  8 
Meriv.  291. 

(*)  Drapers'  Company  v. 
Davis,  2  Atk.  295. 
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piredude  taxation :  but  i/vhere  there  has  been  great 
delay  in  making  the  complaint^  there  should  be 
an  diffidavit,  bringing  forward  a  special  case  of    Ad  affidavu, 
exorbitant  and  improper    charges ;    for>   whilst  p)aDd8  foTthe^ 
ample  protection  ^vill  be  given  to  the  client,  pro-  Ihel^J^r^^ 
tection  is,  on  the  other  hand,  also  due  to  the  of-  g^J^^'iY;^ 
ficer  of  the  Court  (/):  a  temperate  and  just  con-  thctoiicitor,ai 
sideration,  therefore,  must  be  appued  to  each  ciie&t 
case.    If  gross  errors,  charges  amounting  to  im- 
position and  fraud,  are  distinctly  pointed  out,  the 
Court  will  open  the  whole  account;  but,  when 
there  has  been  long  acquiescence,  although  the 
charges  may  be  in  some  respects  improper,  if  they 
do  not  amount  to  fraud,  the  Court  will  not  direct 
a  taxation,  after  a  formal  settlement,  and  security 
given,  or  actual  payment  made  (le).    We  have     whether  an 
seen,  above,  that  according  to  Lord  Hardwicke's  *u®JJ*A\^'" 
decision,  a  judgment  entered  up  in  pursuance  of  a  *«x«d  ^er  ver- 

.  ,  .  ,  diet  obtained  for 

warrant  of  attorney,  is  not  a  bar  to  taxation :  but,  the  full  amount? 
whether  an  attome3r's  bill  can  be  taxed  after  a  ^"*^^ 
verdict  for  the  full  amount;  and  whether  any  dis- 
tinction, in  this  respect,  ought  to  be  made  between 
a  verdict  obtained  by  default,  and  one  given  after 
a  full  and  solemn  trial,  seems  not  to  be  quite  set- 
tled. The  preponderance  of  authority,  however, 
as  well  as  of  equitable  principle,  appears  to  be 
against  allowing  a  party  first  to  take  his  chance  of 
a  trial,  and  afterwards  permitting  him  to  come  to 

the 

(0  Plenderleath  v.  Fraser^         (u)  Cooke  v.  Setree,  1  Ves. 

S   Ves.  &  Bea.  175;  Lang-  &  Bea.  127;  Plenderleath  v. 

sU^e  V.  Taylor,  14  Ves.  264 ;  Fraser,  3  Ves.  &  Bea.  176. 
Pistor  V.  Dunbar,  1  Anstr,  188. 
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the  Court  to  reduce  tlie  qmmtum  foiiiid(9).    Butt 

«  one  rerj  recent  cose,  the  Court  of  Kingfs 

Bench,  though  with  great  rdnctmce,  and  obeerr- 

ing,  that  ihey  were  by  no  meufi  disposed  to  en^ 

courage  the  practice  of  taxing  an  attorney's  biU 

after  yerdict,  did  yet  allow  it  to  be  done  (tv). 

Ao  tttoraey.       Where  the  genwal  and  immediate  agent  of  an 

doraT^^a^bm     administrator  has  emfdoyed  a  solicitor,  at  a  dia* 

Jrfortm.  due  *^<^^  ^  l^^al  ag^t  for  the  purpose  of  getting  in 

^  ^^  ?T?^?^^'  delate  due  to  the  estate,  whidbi  is  the  subject  of  adr 

u  not  liable  in  ^ 

respect  of  iiuch    mJiiistmtion ;  should  the  solicitor,  in  order  to  nisi:e 

iodoraemeaty 

either  to  his  em-  a  remittance  to  his  employer  more  conveniently, 
[£X^^n^\o  procure  a  banker's  bill,  idiieh  is  by  inadvertence 
bin  wkhfu'ir  <^wn  in  his  own  &vor,  so  as  to  make  it  necessary 
knowledge  of     ]|e  giiouid  indorso  it,  but  without  any  intention  to 

the  circumstan-  '  '^ 

ces;  warrant  its  payment  by  so  doing.  Equity  will 

restrain  an  action  commenced  against  him  in  re* 
spect  of  such  indorsement;  whether  the  action  be 
commenced  by  the  en^loyer,  or  by  a  banker  wjith 
whom  the  bill  has  been  deposited,  and  who  has 
given  the  employer  credit  for  the  amonnl^  pro- 
vided the  banker  can  be  shewn  to  have  been  ae* 
fuainted  with  the  circumatances  of  ike  transac- 
tion, and  the  relative  situation  of  ibe  parties  (») : 
dal^t'^^  but,  a  solicitor  Witt  not  be  held  entided  to  the  in* 
2[i?k?SS>t  *«^»®»«  «f  a  Court  of  Equity,  to  protect  him 
raise  a  case  of    from  an  acdon  upon  a  promissory  note,  givw  by 

mutual  account;  .     l-     j-      x    _j.  ^  i-   -^         Ti        ^    • 

though  they  may  hnu  ta  his  dieut,  vho,  as  the  sohcttor  alleged,  is 
jef^^^ofT    largely  indebted  to  him  for  professional  services. 

Supposing 

(»)  Hewitt    y.   Femeley,   7  (w)    NuttaU    v.    Marr,    3 

Price,  ftse  ;    Hooper  ▼.  TiO,  Dowl.  8c  Ryl.  3S. 

Dougl.  199  ;  and  see  ThwaiUs  («)  Kidson  v.  DUworth,  5 

T.  Piper,  J  Dowl.  &  Ryl.  1 95.  Price,  57«,  575. 
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Supposing  the  fact  to  be  so^  it  still  constitutes 
nothing  like  a  mutual  account;  to  raise  which, 
there  must  be  monies  paid,  or  accounted  for,  on 
both  sides :  the  demand  is  more  properly  a  subject 
of  set  off,  and  that  is  the  course  which  the  soli- 
citor should  pursue  (^). 

(y)  Hurst  v.  Fwrse^  4  Price,  345. 
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CHAPTER  III. 


Fraud  in  prosecuting^  or  delaying  (hy  connivance 
or  otherwise)  the  Prosecution  of  Suits : — cw,  air- 
so,  by  improperly  resisting,  or  delaying  the  sa- 
tisfaction of  just  demands; — or  insisting  on  un- 
due charges  in  taking  accounts; — and  in  matters 
of  Practice,  generally. 


•t 


III  what  case    IN  order  to  save  unnecessary  expense.  Courts 
rtq/awiil^'**     of  Equity  will,  at  any  time,  stop  a  suit,  when  a 

defendant  submits  to  satisfy  the  plaintiff's  just 

demands  (a) :  for,  in  such  case,  it  would  be  mere 

oppression  in  the  plaintiff  to  desire  to  go  on  with 

guarding  against  the  causc.    But,  ou  the  Other  hand,  if  the  defend- 

of  the  indulgence  ant,  in  fraud  of  his  tendered  submission,  omit  to 

y   e  c  en  ant  ^jg^j^arge  the  plaiutiff^s  demand,  with  taxed  costs, 

at  the  time  appointed  by  the  Court;  the  defend- 
ant will  render  himself  liable  for  the  costs  of  all 
proceedings  consequent  on  the  order  made  upon 
his  application,  and  the  plaintiff  will  be  at  liberty 
to  renew  proceedings  in  the  cause  (b). 
A  creditor  Great  mischicf  may  happen  by  the  neglect  of 

d^ree!!^hen*thc  Parties,  whoso  proper  business  it  is,  to  execute  .a 

decree : 

(a)  Praed  ▼.  Hull,  1  Sim.  (b)Bay$v.  Ford,  4,  Mad.  ^S. 

k  Stu.  332. 
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decree  (c):  and  where  a  Court  of  Equity  has  as-  properporticsarc 

guilty  of  laekii ; 

sumed  the  administration  of  a  debtor's  assets ;  and 
enjoined  the  creditors  from  proceeding  at  Law ; 
it  is  most  reasonable  that  any  creditor^  bound  to 
abide  by  the  suit  in  Equity,  should  be  at  liberty 
to  prosecute  it,  when  the  proper  parties  for  that 
purpose  are  guilty  of  delay  (d).      An  applica- 
tion of  this  nature  is  usual;  and,  undoubtedly,  the 
practice  ought  to  be  so ;  because  one  creditor  may 
very  likely  be  the  friend  of  the  party  indebted,  or 
his  representatives,  and  inclined  unjustly  to  favor 
the  debtor's  estate :  for  the  purpose  of  prompting  he  will  he  aiiow- 
diligence,  the  Court  will  even  go  to  the  extent  of 
allowing  costs  to  the  creditor  making  the  appli- 
cation.   And  if  such  creditor,  (having  been  sole  and  if  be  die, 
plaintiff  (^),)  die  after  a  decree  obtained  in  the  pfaintfffiaasuit 
suit,  as  hii^  representatives  have  an  interest  in  its  crerhMbccnob^ 
prosecution  in  respect  of  the  costs  already  incur-  ***'*^.'  hisrepre- 

*  *  "^  seotatives  may 

red,  no  other  creditor  will  be  permitted  to  file  a  revive. 
supplemental  bill,  without  notice  to  such  repre- 
sentatives ;  who  will  be  at  liberty  to  revive,  with- 
in a  limited  time  (/*).     If  neither  the  heir  nor  ex-    if  the  heir,  or 
ecutor  of  a  deceased  debtor  will  institute  a  suit,  to  no?  makeadebt- 
make  real  and  personal  property,  to  which  he  had  abkfw  i^yment 
a  claim,  available  for  payment  of  his  debts ;  a  ere-  o^hjs  debts,  a 

^  creditor  may 

ditor  Will,  under  such  special  circumstances,  be  take  the  neceasa- 
allowed  to  redeem  a  mortgage  given  by  his  debt-  ^^^ 

or, 

(c)  Creuz^  v.  Hunter ^  %  Vea.  {e)  Bumey  v.   Morgan^  1 

Jon.  164;  Powell  v.  Walworth,  Sim.  &  Stu.  361. 

$t  Mad.  183.  (J)    Dixon    v.    WyaUy    4 

(ci)  Edmunds  v.  Ackland,  Mad.  392. 
5  Mad.  31;   Flewmg  v.  Prior, 
S  Mad.  423. 
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oTf  or  to  sue  the  parties  acoouBtsble  to  his  debfr> 
of  a  estate :  the  necessity  of  aUowing  this  will  \m 
mwe  evident,  when  the  execntor  has  bteome  a 
bankrupt  {jg) :  or  collusion  can  be  bnmgfat  home 
and,  in  some  ca-  to  him  (A).     And  uudcr  Certain  dreumstanceSy 
ant  may  pme*  ako,  (as  wheu  a  coKibligor,  or  surety^  discharges  a 
^rt*a^o2«;*  demand,  which  was  properly  the  debt  of  his  prin- 
cipal), one  defendant  may  obtain  permission  to 
prosecute  a  decree  against  another  {i). 
or,  if  a  rait  has      The  principle  already  stated,  with  respect  to 

been  instituted,  ,  ,  v       i_  j  i-  *mx. 

but  is  negligent,  cases  whcrc  a  dccrco  has  been  made,  applies,  with 
?«^trLr;oV  equal  force,  when  a  suit  is  only  commenced  by  the 
tain  leave  to  pro-  j^^^  ^f  ^^  f^j  the  administration  of  a  deceased 

secute  it. 

debtor's  estate;  if  there  be  sufficient  proof,  that 
reasonable  diligence  has  not  been  exerted,  any  ere* 
ditor  may  obtain  permission  to  prosecute  the  suit : 
for  if  the  mere  institution  of  an  amicabte  suit  con>* 
eluded  all  other  claimants  from  proceeding,  it  is 
obrious,  that  the  grossest  fraud  might  be  prae^ 
Simple  contract  tlsed  upon  creditors  (£)•    But,  on  the  other  hand, 

debts,  although    .  - .  -  11*  ^     ^      a 

liquidated  bv  a  if  it  wcro  uuderstood  to  be  of  course,  that,  after 
cra^' do^Dot  c»r-  liquidation  of  a  simple  contract  debt,  by  a  report 
ry  interest.        ^^^  decree,  the  accumulated  sum  would  carry  in* 

« 

twest;  those  who  ought  to  be  most  active  in  pro- 
secuting the  decree  would  then  become  more  n^* 
hgent  than  the  parties  interested  in  the  estate; 
and  the  consequence  would  be  that,  although  any 

one 

(f )  Bmnrroughi  t.  Eltm^  1 1      Ntmlmd  y.  Clum^nan,  1  Ves. 
Ves.  86.  Senr.  108. 


(A)  AUager  ▼.  RofiOey,  6         (i)   Walker  v.  Presimek^  9 
Ves.  750 ;    Benfeld  r.  SMo-     Vts.  Sanr.  SU. 


fnofu,  d  Ves.   86;    Daran  v.         (k)  Sinu  v.  Midge^  8  Htm. 
4  Vea.  666 ;  Trough-     468 ;  Manaton  ▼.  MtUm^nh. 


Urn  ▼.  BMet,  6   Ves.   675 ;      1  EdaQ«  24. 
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OM  creditor  may>  when  he  pleases^  obtain  an  or« 
der  to  prosecute  the  decree,  his  motive  for  exer-* 
tion  would  be  at  an  end;  he  might  think  it  most 
for  his  advantage  to  lie  by;  and  the  charge  of  in- 
terest might  eat  up  the  estate.    To  obviate  this    The  rule  as  to 

A   >      ^  i..r>fi  computing  inter 

evil,  the  constant  course  of  the  Court  of  Chancery  est;  .which  »  not 
is,  that,  debts  carrying  interest  have  interest  com-  §etoy  ^^j-^ 
puted,  by  the  Master's  report,  down  to  actual  pay-  "^*' 
ment;  but  simple  contract  debts,  not  carrying  in- 
terest, have  no  interest  computed  by  the  report ; 
nor  is  subsequent  interest  computed  upon  any 
other  sums  than  those  upon  which  the  Master  has 
computed  interest  up  to  the  date  of  his  report. 
For  a  plaintiff  cannot,  in  a  Court  of  Equity,  pray  unien  the  debt» 
interest  for  delay  of  payment,  upon  a  decree;  or'by**^nt^"r' 
t?liere  there  has  been  no  actual  fraud,  and  the  *^"^"^  *"*^'*«*- 
debt  does  not  by  contract,  or  in  its  own  nature,  car- 
ry interest  (l). 

Interest  upon  the  balance  of  a  steted  account    in  what  cases 
may  be  recovered  at  common  Law,  in  the  shape  of  Ja w  ofTstot! 
damages ;  but  not  as  interest  due  by  contract :  and  fowS^  and"  ** 
such  damages  cannot  be  proved  under  a  commis-  ^''^"  }^  <^^^ 
8ion  of  bankrupt  (m):  or  allowed  in  the  distribu- 
tion of  an  insolvent  estete  (n).    But,  in  cases  not 
affected  by  bankruptey,  special  grounds  may  be 
shewn,  making  it  equitable  to  give  inteiert  upon 
a  itated  account  (p) :  ihus,  the  balance  of  accounts 

stated 

(I)  Creuss^  v.  Htmier,  2  Yes,  (••)  Ex  parte  Fumemia:,  2 

Junr.  tt^t  supra;  Andefton  ▼.  Cox,  219;  Ex  pmie  Koch^  1 

Dmftr,  1   Sch.  &  Lef.  504;  Ves.  &  Bea.  545. 

Lonmi€%v.  CoUenM,  It  Ve8.«S;  {n)BMyr. Frte,  I Swantt  91. 

MeUish  t.  MMUh,    14  Vei.  (o)  Boddam  v.  RUey,  1  Br. 

517:  seejxMl.  2S9. 
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stated  between  merchants  will  carry  interest  (p); 
for  it  is  not  only  equitable  as  between  the  parties, 
but  in  furtherance  of  commercial  policy  that  they 
should  do  so.  Such  settlement  or  acknowledg- 
ment by  the  debtor,  raises,  indeed,  a  contract  to 
pay,  which  lays  a  sufficient  ground  for  giving  in- 
Where  com-  tcrcst  (q).  And  fraud  may  induce  a  Court  to  give, 
p<wn  interest     ^^^  merely  interest,  but  compound  interest,  upon 

balances  improperly  retained,  more  especially  by 

parties  in  confidential  situations  (r). 

Rales  of  pro-     Settled  accounts  are  never  set  aside  but  far 

M^ors^c^T^  fraud;  or  aUowed  to  be  surcharged  and  falsified 

jScSnu '"^^""^  but  for  error;  if  error  can  be  shewn,  a  Court  of 

Equity  will  correct  an  account,  as  far  as  it  is  er- 
roneous, whether  the  partieis  have  so  stipulated,  or 
not.  But,  where  it  is  sought  to  surcharge  and 
fisdsify  a  settled  account,  the  rule  is  fixed,  upon  the 
most  obvious  principle,  that  some  specific  error 
must  be  charged ;  as  it  would  be  impossible  for 
the  defendant  to  protect  himself  against  a  general 
allegation  of  error  (s).  An  exception,  however,  to 
this  general  rule  has  been  made,  where,  upon  che 
face  of  the  account,  one  party,  holding  a  confiden-^ 
tial  situation  with  regard  to  the  other,  has  admit- 
ted that  he  has  not  given  such  credit,  and  produc- 
ed such  a  statement,  as  his  employer  was  entitled 
to  have.    In  that  case,  a  general  charge  of  error 

was 

(jp)  ^BanveU  v,   Parker,  %         (r)   Tehhs  v.    Carpenter ,  1 
Ves.  Senr.  365.  Mad.  300. 

(q)  Boddam  v.  Riley ,  2  Br.  2 ;  (*)  Chambers  v.   Goldwin,  9 

Brown  v.  Barkham,  1  P.  Wms.  Ves.  266 ;  Drew  v.  Power,  I 
653.  Sch.  &  Lef.  192;    Palmer  ▼. 

Mure,  2  Dick.  490. 
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was  held  sufficient  (t).  And  where  a  fact  is  chaf  g* 
ed  in  a  hill,  which  fact,  in  construction  of  Law, 
amounts  to  a  fraud,  in  the  legal  sense  of  that  term, 
it  is  not  necessary  that  the  plaintiff  should  apply 
that  term  to  it  in  his  hill  (f^). 

The  statute  of  limitation  of  personal  actions  (w),    stale  demands 
was  framed  with  a  view,  not  only  to  quiet  men's  d»couutenanced; 

rights,  but,  to  suppress  frauds  in  setting  up  stale 
demands,  when  the  vouchers,  or  testimony,  that 
such  demands  have  been  satisfied,  may^  probably, 
be  lost.  It  is  obvious,  however,  that  this  latter 
mischief  can  never  arise;  when,  within  the  [time 
limited,  there  has  been  a  declaration  made,  amount-  but,  a  slight  in- 

,  -tj.'         X  j-«a-i_x  fereotialacknow- 

mg,  by  necessary  implication,  to  an  admission  that  ledgmeDt  that 
the  debt  is  stiU  due.    Courts  of  Law  seem,  at  least  Sut  uto  the* 
formerly,  to  have  been  astute  in  collecting  this  ^^uJ^J^^f^^^f 
implication  from  slight  circumstancea ;  and  though  tations. 
this  has  been  regretted  (x),  yet,  the  Judges  who 
expressed  that  regret  have  felt  themselves  bound 
by  a  long  train  of  decisions.     There  seems,  how- 
ever^ to  be  no  inclinaticm  in  those  Courts  to  go 
beyond  actual  precedents,  in  making  constructions 
against  the  letter  of  the  statute  (y) ;  which^  Lord 
Eldon  has  intimated,  are  equally  against  its  •  prin- 
ciple: though  his  Lordship  added,  the  only  safe 
course,  upon  an  application  of  the  kind  under 
question,  is  to  be  silent  (»)•  j. 

{t)  Matthews  y,  WaUmyn^  4  £ast,60d;  HelUngs  v.  Shaw^ 

Ves.  125.  7  Taunt.  611. 

(«)  KnatchbuU  v.  Kissane^  5  (y)  Beale  v.  Nind^  4  Barn.  & 

Dow.  408.  Aid.  571. 

(wy  Stat,  n  Jac.  h  c  16,  (z)  BaUlie  v.   Sibbald,   15 

s.  3.  Ves.  192 ;  Ex  purte  Dewdhey^ 

(x)  Bryan  ▼.  Horseman^   4  15  Ves.  492. 
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Courts  of  Equi-  It  does  Dot  necessarily  follow,  that  a  creditor 
a  creditor,  who  who  comes  in  Under  a  decree,  will  have  his  claims 
de^^"8unis^'^  ^  allowed  to  the  extent  which  he,  might  have  reco- 
Tbtl^n  ^tulf  ^^^^  ^*  common  Law ;  the  regular  practice  of 
opiy  ill  the  shape  Coufts  of  Equitv  is,  uot  to  allow  to  such  a  creditor 

of  damages.  ^       '' 

any  thing  which  would  be  given  to  him  at  Law  in 
the  shape  of  damages  only :  and  though  it  has  long 
been  of  course  for  a  jury  to  give  interest  on  a  pro- 
missory note ;  yet,  it  was  formerly  held,  that,  a 
creditor  could  not,  in  the  Court  .of  Chancery,  be 
allowed  interest  upon  a  debt  so  consti tuted(a) .  I'he 
Interest  given  latter  branch  of  this  doctrine,  however,  is  now 

on  a  promissory  •    , 

note,  payable  on   OVCrrulcd ;   a  promiSSOry   note,  payable   upon   de- 
demand,  or  at  a  1  Xjv  J.     •  ^  'JJ  'A. 

day  certoin.        maud,  or  at  a  day  certam,  is  considered  as  a  wnt- 

teh  contract,  upon  which  interest  will  run  from 
the  time  when  payment  ought  to  be  made.  A 
valid  agreement  to  give  promissory  notes,  will 
come  within  the  same  principle  (ft). 

No  interest  upon      We  havc  just  sccu  instauccs,  in  which  interest 

the  balance  of  an  •■         «  n  j    •       t«       -x  x"i_     i_   i  i* 

open  and  mutual  has  bccu  allowcd,  lu  Lquity,  upon  the  balance  of 
account;  ^  stated  account ;  but  upon  the  balance  of  an  open 

and  mutual  account, — even  though  some  of  the 
items  may  arise  upon  specialties, — ^no  interest  can 
be  given ;  for  the  balance  is  only  a  simple  con- 
uniess  retained  tract  debt.  To  lay  the  foundation  of  any  claim 
^'  for  interest,  in  such  case,  there  must,  at  all  events, 
be  shewn  an  unjust  detention  of  the  debt,  shewing 
fraud  or  breach  of  trust ;  or  proof  given  that  in- 
terest has  been  made  of  the  balance  (c).    Where 

the 

(a)  Righy  v.  Maxmamara^  2  (c)  Barret  v.  Goodercy  1  Dick. 

CoK,  £40.  4)^8 ;  Earl  of  Bnih  y.  Earl  of 

(6)  Upton  V.  Lord  Ferrers^  Bradford^  %  Ves.  Sen.  588. 
5  Ves.  803 ;  Lowndes  v.  Gol* 
lens^  17  Ves.  29. 
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the  eqtiity  of  the  case  requires  it,  interest  may,  by     interest  may 
the  course  of  the  Court,  be  given  upon  farther  di-  ther  direction*: 
rections,  although  it  was  not  reserved  by  the  de- 
cree (d). 

It  i*  not  the  general  rule  to  aUow  interest  for     Not  usually  ai- 
the  arrears  of  a  jointure ;  the  Court  will  require  a  i^rs  of  a^oin- 
speeial  case  for  that ;  such  as  the  being  obliged,  ^^^^'^^^^ 
in  consequence  of  the  non-payment,  to  borrow  mo-  «*>ewn. 
ney:  and  then,  according  to  Lord  Hardwicke,  in- 
terest will  be  given  from  a  reasonable  time  (e). 
So,  where  there  has  been  gross  misconduct,  by  de-    interest  may 
lay  in  the  execution  of  an  order^or  decree,  for  pay-  neglect  of  pay- 
riient  of  money,  the  negligent  party  will  be  com-  °;^ee!  ""**"'  *^^ 
pelled  to  pay  interest :  for  no  man  must  take  upon 
hifnself,  though  with  the  tacit  acquiescence  of 
the  other  side,  to  dispense  with  an  order  of  the 
Court  (y).    The  allowance  of  interest  upon  ar-     interest  not,  id 
rears  of  annuities,  and  of  dower,  stands  upon  the  u^f/SrrS«  of 
same  footing  as  beftwre  mentioned  with  respect  to  ^"""JJ*.^  ^ 
arrears  of  jointure :  as  a  general  rule,  interest  can- 
not be  claimed  in  such  cases  (g) ;  but,  there  are  but  may  he  ai- 
numerous  authorities,  that,  under  special  circum-  Ji^c'^iid^ir'* 
stances,  it  may  be  given  (h):  for  interest  is  a  thing  »*««€«• 


(d)  Goadere  v.  Lake,  Amb. 
584;  Sammes  v.  Rickmant  % 
Ves.  Junr.  37 ;  Champ  v. 
Mood,  2  Ves.  Senr.  470. 

(e)  Bichnell  v.^  Brereton,  % 
Ves.  Senr.'  662 ;  Stapleton  v. 
Conway,  1  Ves,  Sen.  428:  but 
see,  contra,  the  die  turn  of  Lord 
Thurlow,  in  Tew  v.  Earl  of 
WinterUm,  1  Ves.  Junr.  452. 


pretty 

(/)  Sammet  v.  Richman^  2 
Ves.  Junr.  38;  Bickham  v. 
Cross,  4  Br.  319,  in  note.  See 
ante,^,  60. 

(g)  Signal  V.  Brereton,  1 
Dick.  278. 

(h)  Morgan  v.  Morgan,  2 
Dick.  644 ;  The  Drapers'  Com- 
pany V.  Davis,  2  Atk.  211. 
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pretty  much  in  the  discretion  of  the  Court  (i) ;  al-* 
though  that  discretion  is  never  exercised  arbitra- 
rily, but  is  regulated  by  the  merits  of  each  parti- 
cular case  (k). 
Rule  in  Equi-       Whenever  a  rent-charge,  or  annuity,  is  secured 
LpoiTaiTeara"^!  ^Y  ^  clausc  of  entry,  or  a  bond  with  a  penalty, 
rent  charge;       which  the  grautor  must  undergo,  if  the  grantee 

sued  at  common  Law,  and  which  would  oblige  him 
to  come  to  a  Court  of  Equity  for  relief;  the  Court 
will  not  aid  him,  except  upon  equal  terms ;  which 
can  be  no  other  than  payment  of  interest  upon  the 
arrears,  for  the  time  during  which  payment  has 
if  given  by  way  been  withheld  (/) :  the  Court,  in  Lord  Hardwicke's 

of  maintenance,  .    ,  ■■        u  •  n      •      •  *  .■■  • 

the  claim  to  in-   opuuon,  should  morc  especially  insist  on  this  con- 
terest  stronger,    ji^j^j^^  where  the  rcut-chargc,  or  annuity,  has  been 

The  penalty  of  givcu  by  way  of  maintenance  (m).    And  although, 
^y^^he'iimUoT  ^^  general  cases,  the  penalty  of  a  bond  is  the  ut- 
8ub  ecuo  ^"uit-  ^^®*  li^t  of  a  demand  in  respect  thereof;  yet, 
able  exccpUons.  where  the  obligee  has  been  restrained,  by  injunc- 
tion, from  proceeding  at  common  Law,  whilst  the 
demand  was  under  the  penalty;  there,  the  decree 
in  Equity  may  be  for  payment  of  principal  and  in- 
terest beyond  the  penalty  of  the  bond  («).     For 
a  plaintiff,  in  such  cases^  must  make  up  his  mind 

to 

(i)  Litton   V.   Litton,   1  P.  Atk.  579;   Robinson  v.  C«w- 

Wms.  543.  mingy  2  Atk.  411. 

(k)  Morris  v.  Dillingham,  %  (»)  PuUeney  v.  Warreny   6 

Ve8.Sen.  170.  Ves.   79,   86;      O'Donncl   v. 

(/)  Countess  of  Ferrers  v.  Bronme,   1  Ball  &  Beat.  263  ; 

EarlFerrers,CsL,iemp.TaJLh,2*  Duvall  v.  Terry,  Show.  P.  C. 

(m)  Nenrman  v.   Auling,   3  16;    HdU  v.  TkomaSy  1  VerD. 

349. 
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to  have  either  all  law,  or  do  all  equity  (o).     So, 
where  a  writ  of  error  has  been  brought  upon  a 
judgment  for  a  bond  debt;  and  this  appears  to 
have  been  done  merely  for  delay;  interest  maybe 
allowed  beyond  the  penalty  (p\    And  as  it  is  the    interest  udod 
regular  course  to  allow  a  mortgagee  mterest  upon  mortgaffee^when 
his  costs,  from  the  time  they  are  ascertained  by  ^^^^^^^ 
the  Master's  report;  the  same  may  also  be  done 
in  favor  of  other  parties,  where  justice  requires 
it  (17). 
Where  the  legal  remedy  has  been  lost,  by  deliver-    Where  Equity 

.,..  *•■■         •  I'l^  w>W  open  an  ac- 

mg  up  the  mstrument  evidencmg  a  clami,  by  ac-  count,  aitriough 
knowledgmg   satisfaction  upon  a  judgment,  or  Slt!i'bL"^'ll' 
by  a  release  or  acquittance ;  and  this  was  done  in  acknowledged. 
ignorance  of  a  transaction  which  would  have  made 
it  conscientious  to  hold  the  instrument,  upon 
which  the  party  could  have  prevailed  at  Law ;  or 
might  properly  have  withheld  any  acquittance; 
Equity  will  give  relief  (r) :  and  not  hold  an  ac- 
count so  settled  to  be  conclusive  (s). 
Though  a  decree  for  payment  of  a  debt  is  equal    in  what  sense 

•     ,  ,  N       1         •  •■  1  *  decree  is  equal 

to  a  judgment  (<),  that  is  only  as  to  personal  es-  to  a  judgment 
tate  (u) ;  a  decree  does  not  directly  affect  land,  until 
sequestration,  or  decree  /or  saleCw).    But  after     Rules  as  to  the 

possession  of  re- 


(o)  Hugh  AudUy*s  case, 
Hardr.  136. 

(p)  Clarke  v.  Setorit  6  Yes. 
416. 

(q)  Bickham  v.  CrosSf  %  Yea. 
Senr.  471,  and  4  Br.  S20,  note. 

(r)  East  India  Company  v. 
Donald,  9  Yes.  284. 

{s)  East  India  Company  v. 
Ntaioey  5  Yes.  185:  See  ante, 
p.  52,  53.  56. 


(t)  Gray  v.  Chismell,  9  Yes. 
125 ;  Perry  v.  Phelips,  10  Yes. 
37 ;  Goate  v.  Fryer,  2  Cox, 
202. 

(tt)  BUgh  V.  Earl  Darnley,  2 
P.  Wms.  621;  Foley's  case 
2  Freem.  49;  Mildred  v.  Rob- 
inson, 19  Yes.  588. 

(w)  Martin  v.  Martin,  1  Yes, 
Senr.  214. 
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ceivere,  or  se- 
questrators. 


Proceedings 
against  bodies 
corporate. 


ail  order  for  a  seceiyer,  or  sequestration^  posses- 
sion under  such  order  must  not  be  disturbed, 
without  permission  of  the  Court  first  obtained. 
The  course  for  a  party  to  take,  who  is  prejudiced 
by  the  sequestration,  or  by  having  a  receiver  put 
in  his  way,  is,  either  to  come  in  to  be  examined 
pro  inter  esse  sua;  or  to  apply  for  leave  to  bring 
an  ejectment  (x).  And,  as  an  ejectment  cannot 
be  brought  against  a  receiver,  without  leave  of  the 
Court ;  so,  neither  can  he  bring  (y),  or  even  de- 
fend (z)  such  action,  without  similar  authority. 

The  difficulty  arising  from  the  number  of  parties 
will  never  be  allowed  to  baffle  the  means,  which  a 
Court  of  Equity  possesses,  of  doing  effectual  jus- 
tice. If  a  number  of  persons  think  fit  to  apply  for 
a  charter,  constituting  them  a  body  corporate, 
whether  they  do  so  without  looking  at  the  conse- 
quences, or  otherwise,  the  right  to  sue,  and  the 
liability  to  be  sued,  as  such  Corporation,  necessa- 
rily arises ;  nor  will  the  Court  fail  to  consider  them 
with  an  the  incidents  attaching  to  that  capacity; 
When  the  Corporation  are  trustees,  they  cannot 
refuse  to  be  trusted  as  such,  and  to  account  to 
their  cestuis  que  trust;  with  regard  to  the  difficul- 
ty in  such  cases  of  carrying  a  decree  into  execu- 
tion, it  can  only  be  said,  that,  the  decree  must  be 
executed  as  in  other  cases  of  trust  property.  But, 
where  complex  and  difficult  inquiries  would  be  ne- 
cessary. 


(«)  Angell  V.  Hodden^  9  Yes. 
S85, 337, 339 ;  Brooks  v.  Gfeat- 
heady  1  Jac.  &  Walk.  179; 
Kaye  v.  CvMninghamt   ^  Mad. 


406  ;   Dtinn  v.  Farrelly  1  Ball 
&  Beat.  124. 

(y)  ^y^w*  ^«  ^^^  Newho^ 
rough,  3  Br.  88. 

(«)  Anonym.  6  Vet.  fSS. 
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tsettsary^  if  a  Mr  and  reasonable  compensation  of  a 
plaintiff's  claims  should  be  offered  by  the  Corpora- 
tion, and  such  offer  should  be  perversely  refused, 
the  Court  would  take  that'  circumstance  into  due 
consideration  in  determining  the  question  of 
costs  (a). 
The  risk  of  loss  of  a  deposit,  paid  to  an  auo-    ^*»'«  as  to  d©. 

^  ^  posits,  made  in 

tioneer  as  part  of  the  purchase  money  of  property  part  paymeot 
sold  by  him,  must  be  borne  by  the  vendor  who  no*  auction.^  ^ 
minates  him  {h) :  the  vendor,  however,  cannot  take 
the  deposit  into  his  own  hands ;  for,  if  the  pur- 
chase goes  off,  the  vendee  may  recover  the  depo- 
sit from  the  auctioneer  (e),  with  interest.  And 
should  delay  in  completing  the  sale  be  occasioned 
by  any  necessary  investigation  of  the  title,  but  the 
vendee  has  been  let  into  possession,  and  is  to  be 
charged  with  an  occupation  rent;  it  is  only  reason- 
able, that,  he  should,  on  the  other  hand,  be  allowed 
interest  upon  his  deposit  (rf) :  though,  it  seems,  a  ven-  . 
dor  cannot  claim  interest  upon  the  deposit,  even 
when  it  has  been  locked  up  during  the  continuance 
of  a  suit,  rendered  necessary  in  consequence  of  the 
refusal  of  the  vendee  to  complete  the  contract,  on 
the  ground  of  objections  to  the  title,  which,  at  the 
hearing,  could  not  be  supported  {e). 

Upon  a  bill  filed  by  a  legatee,  or  a  cestvi  que    when  a  re- 
ifust,  against  an  executor,  or  trustee;  or  by  one  uponbuifiied/ 
partner  against  andther;  stating  a  case  of  gross 

'  fraud, 

(a)  Adl^y    v.     WkiUtable  Taunt.  626. 
Company,  1  Meriv.  109,  111.  (d)  Smith  v.  JacJcson,  1  Mad. 

(6)  Fenton  v.  Browne,  1 4  Ves.  162 1 . 
150.  (e)  Bridget  v.   jRo6«won,  S 

(c)  Maherly    v.    Robins,  5  Meriv.  694. 
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fraud,  or  breach  of  trust ;  and  verifying  the  charge 

by  affidavit ;  a  receiver  may  be  obtained  before 

answer;  or  the  property  might  be  lost(y*).     So, 

upon  the  bill  of  a  purchaser,  even  pendente  lite,  if 

he  can  satisfactorily  shew,  that,  although  the  legal 

title  is  under  litigation,  he  has  a  clear  equitable  title ; 

a  receiver  may,  in  this  case  also,  be  had,  before 

The  Court      auswer  (g).   The  Court  of  Chancery,  however,  as  a 

ly^is^urMhe"^  general  rule,  does  not  willingly  listen  to  a  motion  for 

by^pJSg  a  a  receiver  of  an  estate,  of  which  the  defendant  is  in 

"^ffid  ^^ta"^"!     possession,  under  a  legal  title :  cases  of  fraud,  com- 

fraud  be  shewn,  biucd  with  danger  to  the  property,  may,  certainly, 

arise,  as  to  which  a  Court  of  Equity  would  inter- 
fere upon  affidavits  ;  but  this  will  be  done  only  in 
a  case  of  fraud  clearly  proved,  and  of  imminent 
danger,  if  the  intermediate  possession  should  not 
be  taken  under  the  care  of  the  Court  (A).    And 
where  the  plaintiff  has  a  power  of  entry  and  dis- 
tress, the  appointment  of  a  receiver  would  be  a 
wanton  expense  (e). 
Rules  of  pro-        1^6  Court  of  Chanccry  wiU  change  the  next 
rStf  of  JS''*  friend  of  an  infant,  who  wiU  not  proceed  in  a  cause, 
infontjparticuiar-  jf  the  Court  shall  deem  it  a  proper  suit  to  go  on 

ly  with  regard  to  r     r  o 

the  conduct  of    with  (h\    But,  a  reference  to  a  Master  will  not  be 

his  next  friend;     ,.  ,  ,  .  .  ^        •    4. 

directed,  on  the  petition  of  an  mfant  party,  to  in- 
quire whether  due  expedition  has  been  used  in 

the 

(/)  Middleton  v.  Dodsrvell,  woody   1  Meriv.    55 ;     Van  v. 

13  Ves.  268;   Jervis  v.  Whiter  Bamett^vihi  supra;  Duckworth 

CVes.   739;   Van  v.  Bamett,  v.  Trafford,  IBVea.  %8S. 
2  Br.  158.  (t)  Buxton  v.  Monkliouscy 

(g)  Metcalfe  v.  Pulvertqflj  1  Coop.  42. 
Ves.  &  Bea.  183.  {k)  Ward  v.  Ward,  3  Meriv. 

(li)  Lloyd  V.  Passinghamy  3  706. 
Meriv.  697;  Pritchardv.Fleei- 
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the  proseeution  of  a  decree;  for,  if  the  Master 
should  report  that  no  one  was  to  hlame,  there 
would  be  no  party  upon  whom  the  expenses  of  the 
inquiry  could  be  thrown.  If  any  fact  were  shewn 
to  the  Court,  proving  misconduct,  or  negligence, 
on  the  part  of  the  next  friend  of  the  in£ant,  he 
might  be  removed ;  but,  whilst  he  continues  in  that  who  wui  not  be 

•  .•<_•  •i_-i  J  1  A*       •    _    •    removed  oii 

capacity,  he  is  responsible,  and  a  speculative  mqm*  yague  charges; 
ry  into  his  conduct,  without  any  express  charge 
alleged  against  him,  could  not,  for  the  reasons 
above  assigned,  be  directed  {I). 

The  next  friend  of  an  infant  cannot  withdraw  and  who  cannot 
himself  from  that  situation,  and  substitute  an-  ^^n  ^^re!^ 
other  next  friend  to  conduct  a  suit  which  he  insti-  tuti^'ScithCTf 
tuted.    There  must  at  least  be  a  reference  to  the 
Master,  with  a  direction  that  he  shaU  be  at  liberty 
to  state  any  special  circumstances.    It  may  be 
that  the  suit  was  improperly  commenced,  or  has 
been  improperly  conducted,  and  the  next  friend 
will  not  be  allowed  to  escape  thus  from  costs,  to 
which  he  may  have  rendered  himself  liable  (m). 
If  the  evidence  of  a  plaintiff  and  next  friend  appear  he  must  give  se- 
to  be  necessary  on  behalf  of  a  co-plaintiff,  the  next  j^n^^^^'iii  his 
friend  must  give  security  for  the  costs  incurred  in  ^^' 

his  time,  before  his  name  will  be  allowed  to  be 

« 

struck  out,  and  another  next  friend  substitut- 
ed («). 

A  strong  case  is  necessary  to  obtain  a  reference,     a  reference  to 
to  ascertain  whether  a  suit,  instituted  on  behalf  II'SlitTactasaiy*'^ 

of 

{I)  Russel  Y.  Sharps,   I  Jsic         (n)   Witts  v.  Campbell,  12 
&  Walk.  482.  Ves.  493. 

(ot)  Melling  v.  MeUmg,  4 
Mad.  m\. 
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imtituted  on  be-  of  ui  infant^  18  for  fais  benefit:  as  it  is  essential  for 
IB  for^i^beiiefit ;  ^^^  protection  of  infants^  that  such  suits  should 
gnmte^'^^        not  be  discouraged  (o).    And  it  is  in  no  case  com- 
petent for  the  next  friend^  who  by  connnencing 
such  a  suit  undertakes  on  his  own  part^  that,  the 
suit  he  has  so  conunenced  is  for  the  benefit  of  the 
infant,  to  apply  for  a  reference  to  determine  that 
bat  a  reference    point  ( jn).    But  where  two  suits  On  behalf  of  an 
whkh  o*two      ^ofent  have  been  instituted  for  the  same  purpose, 
such  suits  is  most  a  reference  is  granted,  on  motion,  as  of  course,  to 

adTantageous, 

may  be  had:      sec  wluch  Is  most  for  the  infant's  benefit.    The 

party,  however,  on  whose  behalf  such  an  applica- 

ti<m  is  made,  should  be  a  responsible  person ;  as, 

if  the  order  for  reference  should  turn  out  to  have 

been  improperly  obtained,  it  will  be  discharged  with 

To  what  ex-    costs  (q) .  And  though  two  suits  will  not  be  allowed 

rent  suite  may""^  ^^  S^  ^^>  ^^  ^^^  Same  time  and  for  the  same  matters,  * 

Fiifc^te^  t"hou"h    ™  *^^  name  of  an  in&nt  plaintiff;  yet,  other  par- 

both  suits  have    tics  cauuot  be  prevented  from  proceedinir  severally, 

the  same  object.  ,     .  -i      ,  .,       ,  .  / 

at  their  own  nsk:  but,  until  a  decree  m  one  suit 

is  obtained,  another,  having  the  same  object,  may 

be  carried  on  by  a  different  plamtiff,  notwithstand^ 

ing  infants  are  made  defendants  to  both  suits,  and 

in  respeet  of  the  very  same  interests  (r). 

Name  of  infant     The  name  of  an  infant  plaintiff  may  be  struck 

L^^ithouThis  out,  ou  motiou,  in  order  that  he  may  be  made  a 

Srcoft^ncu wd.  defendant  (s) ;  and  he  cannot  be'called  upon,  as  an 

adult  plaintiff  would  (f ),  to  give  security  for  costs 

incurred. 

(o)  Stevens  y.  Stevens f  6  Mad,  Ch.  Ca.  161 ;  Anonym.  3  Atk. 

98.  602. 

(p)  Jones  V.  Powell,  2  Mer.  (#)  Tappen  v.  Norman,    11 

141.  Yes.  563. 

(q)  Sullivan  v,  Sullivan,   2  (0  Lloyd  v.  Makeam,  6  Ves. 

Meriv.  49.  145. 

(r)  Mortimer  ▼.  West,  1  Wils. 
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incurred.    And^  it'  seems^  an  infiemt  defendant  who  How  inftnt's  »- 

,j  ,  ,.  -xjj.  X  •wer  put  in. 

IS  abroad  may  have  a  guardian  appointed  to  put 
in  his  answer,  also  on  motion  (u) ;  though  the  prac- 
tice has,  in  one  case/ been  said  to  require,  that,  a 
commission  should  go  for  that  purpose  (tr). 

l¥hen  a  suit  on  belialf  of  an  infant  has  been    Pnictioe  «•  to 
instituted  by  a  solicitor,  who  has  named  BLprocketn  wodmn  anw  hm 
anuf  without  obtaining  his  permission ;  if,  on  a  re-  without  hk  m- 
ference  to  the  Master,  the  bill  be  dismissed,  as  not  "^^ 
for  the  infant's  benefit ;  the  party  who  appears  as 
prochein  amy  on  the  record  will  be  ordered  to  pay 
costs.     The  Court  cannot  in  that  stage  of  the  bu- 
siness enter  into  the  question  between  the  solici- 
tor and  the  prochein  amy;  the  latter  must  make  a 
direct  application  against  the  former,  if  he  acted 
improperly  {x). 

When  it  was  stated  above,  (in  conformity  to  the     a  next  friend 

At"      •*     xi_  'x   J  \  Ai_   X  A        i_  ^     who commeoced 

authority  there  cited,)  that,  a  party  who  commen-  a  suit  od  behalf  of 
ces  a  suit  on  behalf  of  an  infant,  undertakes  that  it  is  ^r'gSiXi- 
for  the  infant's  benefit;  it  is  not  to  be  uaderstood,  ^^^  ^^  ^^.. 

^  although  the  suit 

that,  the  party  stands  pledged  for  the  success  of  terminate  un- 
the  suit :  if  there  weye  reasonable  grponds  for  ■"^"*" "  ^' 
bringing  on  the  suit,  9»A  if  it  was  carried  ^n  pro- 
perly and  without  Ufehee;  though  it  may  turn  out 
unfortunately,  the  prochein  amy  wiU  be  entitled  to 
his  costs  (y):    The  nen^t  &iend  of  an  iofant  will  be   cosu  allowed  a 
allowed  all  his  proper  charges  and  e^ipenses,  incur-  Judt^t^' 
lied  in  the  prosecution  of  a  suit  on  behalf  of  the 

infant, 

(u)  Jongsma  v.  PJUl,  9  Vet.  (x)  Whiitaker  v.  MarloTf  1 

857;   LuMngtan  ▼.  iSenre/^  6  Cox,  £86.     See  the  hoad  of 

Mad.  28.  "  Solicitor  and  Client/'  p.  42. 

(iv)  Tappen  v.  Norwurn^  tUn         (y)  ToMr.vdw^  2  Ves.Sen.  • 

ntpra.  468. 


76 


TREATISE  ON  FRAUDS. 


But  gross  negli. 
gence,  in  omit- 
ting to  ascertain 
plain  facts,  will 
subject  a  pro- 
ehein  amy  to 
costs: 


and  to  make  sa- 
tiafiiction  for  any 
further  injury 
sustained  by  the 
infant 


On  what  terms 
a  plaintiff,  on 
coming  of  age, 
may  dismiss  a 
bill  filed  on  his 
behalf  when  an 
infant. 


infant^  under  the  head  of  just  allowances :  the  same 
rule  applies  to  a  trustee  who  has  expended  money 
reasonably,  in  the  fair  execution  of  his  trust  (s). 
The  costs  of  an  infant  trustee,  directed  to  convey 
under  the  statute  of  Anne,  will  be  'allowed  (a). 

The  same  principle,  which  guides  the  Court  in 
encouraging  an  honest  prochein  amy; — that  is, 
the  anxiety  to  have  the  affairs  of  infants  properly 
taken  care  of; — will  involve  a  dishonest  one  in 
the  expenses  of  his  own  proceedings.  Mere  mis- 
take or  misapprehension  will  not  be  sufficient 
ground  for  charging  a  prochein  amy  with  costs ; 
if  he  can  be  supposed  to  have  meant  the  infant's 
benefit  (6).  But  when  he  has  been  guilty  of  gross 
negligence  in  not  ascertaining  a  plain  fact,  the 
knowledge  of  which  would  have  shewn  the  3uit 
could  not  be  sustained,  he  must  pay  costs  (c). 
And  where  there  has  been  any  fraud  in  carrying 
on,  or  defending,  the  cause  of  an  in£gint,  he  may 
either  seek  satisfaction  in  the  shape  of  damages  at 
Law  against  his  guardian  and  next  friend,  or  he 
may  bring  his  bill  in  Equity  to  be  relieved,  on 
the  ground  of  fraud  (rf);  or  great  neglect  {e). 

A  plaintiff  may,  on  coming  of  age,  abandon  a 
suit  commenced  on  his  behalf  whilst  he  was  an  in- 
fant; but  he  cannot  compel  iAi^  prochein  amy  U} 
pay  the  costs,  unless  it  be  established  that  the  bill 

was 


(2)  Fcams  v.  Ytmng^  10  Yea. 
184. 

(a)  Ex  parte  Cant,  10  Yes. 

(h)  Wkittaker  v.  Marlar,  ubi 
supra. 


(c)  Pearce  v,  Pearce,  9  Yes. 

549. 

(d)  Richmond  v.  Taylour,  1 

Dick.  38. 

(e)  Kemp  v.  Squire,   1  Yes. 
Sen.  205. 


J 
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was  improperly  ffled.    If  this  cannot  be  shewn> 
the  suit  will  only  be  dismissed  upon  condition^ 
that^  the  (late  infant)  plaintiff  shall  give  an  under- 
taking to  pay  the  costs  both  of  the  defendant^ 
and  of  the  next  friend  {J^.    An  infant  is  bound 
by  laches  in  a  suit  (^g\  though,  as  we  have  seen,    infant  bound 
he  may  have  a  remedy  over  against  his  negligent  gj-t       ^^  * 
prochein  amy:  and  if,  after  a  decree  made  in  a 
suit  brought  on  behalf  of  an  infant,  the  next  friend     Practice  when 
die ;  the  defendant,  in  that  stage,  has  a  right  to  uirdeaVofa  ^ 
move  in  prosecution  of  the  cause;  and,  on  his  ap-  P^^***"  ''"^• 
plication,  a  reference  to  a  Master  will  be  directed, 
for  the  purpose  of  having  a  new  next  friend  ap- 
pointed (A).     So,  if  the  prochein  amy  of  a  married 
woman  die,  another  must  be  nominated,  or  the  bill 
will  be  dismissed  with  costs  {%). 

When  a  defendant  has  destroyed  the  subject  of    Circumstances 
suit,  and  absconded.  Lord  Thurlow  thought  it  rea-  pontiff  may  dis- 
sonable  that,  the  plaintiff  should  be  at  liberty  to  ^^^^"^ 
dismiss  his  bill,  without  costs;  unless  the  defend- 
ant  found  security  for  any  costs  which  might  be 
given  against  him,  if  the  cause  proceeded  (Jk).    But     Unless  when 
this  reasoning  is  not  applicable  to  a  case  in  which  rtanc« ^ariw^oUt 
the  suit  becomes  futile  as  to  theplamtiff,  in  conse-  ^"'!^^*^^«"^»"*» 

*  '  bankruptcy. 

quence  of  the  defendant's  bankruptcy:  the  plain- 
tiff must  either  dismiss  his  bill  with  costs,  in  or- 
der to  go  in  under  the  commission ;  or  proceed . 

with 

(/)  Anonym.  4  Mad.  461.  (t)  Barlee  v.  Barker   1  Sim. 

{g)  Lard  Sherbrook,  v.  Lord  &  Stu.  100. 

Hinchmbrook,   IS  Ves.  396.  (A)  Knox  v.  Brown^   2  Br. 

(A)  Bracey  v.  Sandiford,  $  186;  S.  C.  1  Cox's  Ca.  359. 
Mad.  468. 


78 


TRBATISB  ON  FBADDS. 


As  a  general  • 
rule,  plaintiff 
cannot  disiniM 
his  bill  without 
costs: 


Course  where  witfa  tfae  soit^  making  the  assignees  parties  (I).  On 
Goma^tKuikrupt.  the  bankruptcy  of  a  plaintiff,  he  must  either  pro- 
cure his  assignees  to  be  made  parties,  within  a  li- 
mited time,  or  his  bill  will  be  dismissed ;  bu4,  it 
seems,  without  costs  (m). 

A  plaintiff  who  has  dragged  defendants  into* 
Court,  can  in  no  case,  escept  that  above  mention- 
ed, dismiss  his  bill  without  costs :  to  dismiss  it 
with  costs  is  a  motion  of  course,  before  a  de- 
ia  what  cases  he  cree.(ii),  but  not  after  (o) ;  unless  the  decree  merely 
""  mcnt  ofcoSs.  ^^^^^*®^  inquiries ;  in  which  case  the  parties  may, 

by  consent,  obtain  the  same  order  by  motion,  as 
could  be  made  upon  further  directions  (p).    By 
Where  one  co-  couscnt  of  the  defendant,  cme  co-plaintiff  may,  in 
^^^^^^      ordinary  cases,  dismiss  the  bill,  as  far  as  he  is  con- 
cerned, with  costs  (ff) :  but  co-plaintifis  cannot  be 
permitted  to  withdraw  themselves  from  that  char- 
acter, if,  hy  so   doing,  the  remaining  plaintilfis 
Coarse  of  pro-  would  be  injured  (r).    It  must  not  be  understood, 
STbiif  aSiTby  ^^^^^cr,  that,  when  a  su4t,  brought  by  two  tenants 
the  death  of  one  in  conmion  of  property  of  any  kind,  has,  by  the 

death  of  one  plaintiff,  abated ;  his  representatives 
can  bind  the  surviving  co-plaintiff  to  go  on,  by 
filing  a  bill  of  revivor,  without  his  consent:  for 

circumf- 


{tjMonteithv.  Taylor,  9  Yes. 

(>»)•  Wheeler  v,  Malins,  4 
Mad.  171;  Randall  v.  Mum-^ 
ford,  18  Ves.  428:  but  the 
practice  in  the  Court  of  Ex- 
chequer is  different ;  see  2  Fowl. 
Ex.  Pr.  SO. 

(fi)  Dixon  V.  ParkSf  1  Ves. 
Junr.  402;  Anonym,  ibid.  141. 


(o)  Carrington  v.  Holly,  1 
Dick.  281 ;  Lashley  v.  Hogg, 
11  Ves.  602. 

(y)  Anonym.  11  Vea.  169. 

(g)  Langdale  v.  Langdale, 
13  Ves.  167. 

(r)  Holkirk  v.  Holkirk,  4 
Mad.  50.  See  the  head  of  *' So- 
licitor and  Client/'  p.  43. 
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circatnstances  may  have  come  to  light  convincing 
such  survivor  that  it  would  be  gross  injustice  for 
him  to  pursue  the  suit.  Still,  if  the  representa-* 
tives  of  the  deceased  plaintiff  choose  to  revive  (as 
they  may  perhaps  properly  do),  it  will  be  necessa- 
ry for  them  to  bring  the  surviving  plaintiff  before  « 
the  Court  in  some  way ;  and,  if  he  will  not  consent 
to  become  a  co-plaintiff,  he  must  be  made  a  de- 
fendant to  the  bill  of  revivor  (s). 

When  a  plaintiff  has  suffered  three  terms  to     When  a  bin 
elapse,  after  answer  put  in,  without  a  replication,  it  for  want  of  pme- 
is  a  motion  of  course,  requiring  uc^  notice,  that  ^"*'^' 
the  bill  be  dismissed  (0 :  but,  it  rather  seems,  that, 
after  a  replication  filed,  as  the  defendant  may  re- 
join gratis,  and  thereby  put  the  cai^e  at  issue,  he 
cannot  move  to  dismiss  the  bill  for  want  of  prose^  not  when  the 
cution,  for,  he  may  then  proceed  himself  (u) :  if  the  ^'^  that  the  de^ 
plaintiff  refuse  to  join  in  a  commission  for  the  ex^S  wSf"^ 
amination  of  witnesses,  the  defendant  may  have  a 
commission  ex  parte  (w) :  and,  the  next  term  after  the  coarse  to  be 
publication  passed,  if  the  {llaintiff  neglect  to  set  ^^^ '"  ^^'^ 
down  the  cause  for  hearing,  it  may  be  set  down 
ad  requisitionem  defgndemtU  {x)..    When  this  is  necenary  to 
done,  the  plaintiff  should  be  regularly  served  with  J^Vith  a  JS^ 
a  M«*pflMia  to  hear  judgment:  for,  notwithstanding  {JSJ^^ 
his  solicitor  undertake  to  appear,  without  haying  m 
subpcena^  yet,  if  the  plaintiff  do  not  appear,  the  bill 

cannot 

(#).  Fallowes  v.   WilUanuon,         (u)  CompaKe  Tozer  v.  Tozer, 

11  Yes,  310,  313.  1  Cox,  288,  with  Skip  v.  War^ 

,(t)  Nayhrv.  Taylor,  16  Ves.  ner^  3  Atk.  55S;  and  Squirrel 

\^\  Jackson  V.  PumeU,  tfttW.  v.  Squirrel,  3  Swan.  250,  note. 

205;   Day  ▼.  Snee,  3  Vesi  &  (w)  Toth.  Proceed.  16. 

Bea.  171.  (x)  Skip  v.  Warner,  $  Atk.  55S. 
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When  a  decree 
will  be  prefaced 
with  a  direction 
for  payment  of 
costs  of  motions 
made  in  the 
cause. 

Order  of  dis- 
missal may  be 
discharged  on 
terms. 

Defendant  may 
move  that  the 
plaintiff  be  or- 
dered to  amend 
within  a  fixed 
time: 


or  to  complete 
process  of  revi- 
vor. 


cannot  be  dismissed^  and  the  cause  can  only  be 
struck  out  of  the  paper :  though,  on  a  proper  ap*- 
plication,  the  solicitor  for  the  plaintiff  will  be  made 
to  pay  the  costs  occasioned  by  his  default  of  ap- 
pearance (y).  But,  when  one  of  two,  or  more,  co- 
defendants  sets  down  a  cause  for  hearing,  it  is  cm- 
ly  necessary  for  him  to  serve  the  plaintiff  with  a 
snbpcena  to  hear  judgment.  It  is  proper  that  the 
other  defendants  should  be  also  served  with  simi- 
lar notice,  but  that  is  the  duty  of  i\iQplainUff{z). 

Where  a  decree  is  made  for  the  dismissal  of  a  bill 
with  costs ;  if  motions  have  been  made  in  the  cause, 
the  cost  of  which  cannot  be  obtained,  unless  the 
decree  is  prefaced  with  a  direction  for  the  pay- 
ment thereof,  it  will  be  so  ordered  (a).  But  an 
order  for  dismissal  may  be  discharged,  upon  terms, 
where  the  delay  is  accounted  for,  by  affidapit  (b). 
When  a  cause  has  been  allowed  to  stand  over, 
with  liberty  to  amend  the  biU,  if  the  plaintiff  do  not 
amend  within  a  reasonable  time;  the  defendant 
may  move  that  a  limited  time  may  be  fixed  for 
making  the  amendments,  and  he  will  be  entitled  to 
the  costs  of  such  motion,  (if  costs  are  mentioned  in 
his  notice),  as  it  was  the  plaintiff's  default  which 
rendered  the  motion  necessary  (c).  So,  if,  after  a 
decree,  the  plaintiff  file  a  bill  of  revivor,  to  which 
the  defendant  puts  in  an  answer,  but  the  plaintiff 

delays 


(y)  EUi9  V.  King^  5  Mad. 
21. 

(z)  Clarke  V.  Z>tiftn,  5  Mad* 
474. 

(a)  Wild  V.  Hobson,  4  Mad. 
49. 


(6)  BelUngham  v.  BnOty,    1 
Mad.  265. 

(c)  Cox  V.  4 Bingham,  $  Mad. 
S9S;  Benedict  ▼.    Thackeray^ 
5  Price,  592;  Milfvard  v.  Old- 
Jield,  4  Price,  926. 
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delays  to  obtain  an  order  for  revivor;  on  the  ap* 
plication  of  the  defendant,  it  will  be  ordered,  that, 
the  plaintiff  shall,  within  a  limited  time,  revive 
the  suit;  or,  in  default  thereof,  that,  the  defendant 
shall  be  at  liberty  to  draw  up  the  order  to  re- 
vive (d).  Where  an  order  dibimissiug  a  bill  foi;  Effector («?*« 
want  of  prosecution  has  been  obtained,  but  no  ^"^aw  op  an  order 
proceeding  for  the  purpose  of  drawing  up  that  or-  ^^  dwmwai. 
der  is  had  for  a  year ;  and  after  that  delay  an  ap- 
plication is  made  for  leave  to  draw  up  the  order 
mmcpro  tunc,  which  is  granted;  but  still  the  par- 
ty delays  to  serve  that  order :  if,  as  soon  as  the 
order  is  effectually  served,  the  Court  be  applied  to, 
to  reinstate  the  cause,  the  order  for  dismissal  will  be 
discharged ;  provided  that  would  have  been  pro- 
per had  the  application  been  earlier ;  for  whatever 
laches  maj  have  occurred,  is  principally  to  be  atfri- 
buted  to  the  other  party  {e). 

As  an  application  to  dismiss  a  bill  for  want  of   Defeodaot  can- 
prosecution  is  proper  only  when  a  defendant  has  mtsTwi/to^** 
no  means  of  taking  any  step  in  the  cause,  such  a  ^^^^  |j®  ^^' 
motion  will  not  succeed  where  the  defendant  has  murrer^ 
filed  a  general  demurrer ;  for  he  might  himself  set 
down  the  demurrer  for  argument  {/).    The  same 
rule,  resting  on  the  same  ground,  holds  where  a  plea  or  plea, 
has  been  put  in  (g).    A  possible  case  may  arise,  in    Exception  to 
which,  as  the  reason  of  the  rule  alluded  to  will  not  ^^^J-^ef^ 
apply,  the  rule  itself  will  not  be  called  into  opera-  ^"^^  dS^""* 

tion :  ^  ^'^^  ^^^  ^Mt  of 

prosecution. 

(rf)  Gordon  v.  Bertram^  1  Cox,  377 ;  Done  v.  Allen,  1 
Moiv.  154.     ^  Dick.  55. 

(e)  Brotime  v.  Byne^  1  Ves.  (g)  Anonym.  Barnard.  Ch. 
&  Bea.  312.  Ca.  280. 

(/)  Simpson  Y.Denshamf  3 
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tion:  thus,  if,  after  issue  joined,  the  plaintiff  be 
indulged  with  pennission  to  amend  his  bill,  this 
is  a  step  which  he  alone  can  take ;  and,  if  he  neglect 
it,  the  defendant  may  obtain  an  order  that  he  shall 
amend  within  a  reasonable  time,  or  that  the  suit 
shall  stand  dismissed  (A). 

It  should  be  observed,  that,  it  has  been  held,  a 
bill  will  not  be  dismissed  where  it  appears  that  a 
replication  was  filed  on  the  very  day  the  motion  for 
dismissal  was  made  (t ) :  and,  in  the  same  case,  it 
was  thought  immaterial  whether  the  replication 
was  filed  before,  or  after,  the  motion  for  dismissal. 
But,  with  respect  to  this  last  position,  at  leasts  the 
An  order  for  practice  is  uow  Settled  to  the  contrary :  the  order 

dismiattl  oper-      *  ,  ji  i  •  •      • 

atesfromthemo-  of  dismissiou  Operates  from  the  time  it  is  pro* 
^nced?m'the  nouuccd.  If  this  wcrc  not  the  force  and  effect  of 
S^?^^^***""   such  an  order,  it  would  be  altogether  nugatory; 

and  the  plaintiff  might,  the  next  moment,  take  a 
step,  by  filing  a  replication,  which  would  prevent 
iatheEzcfaequer  its  operation  (k).  And  though,  it  seems,  the  prac- 
ed,  by  filing  a  ticc  of  the  Court  of  Exchequer  admits  this  evasion 
mS^'i.  of  its  orders;  yet,  where  a  plaintiff  files  a  repUca- 
v\^tu>^^iM  *^^^  merely  to  keep  his  bill  in  Court,  after  an  or- 
can  only  be  with-  jer  for  its  dismissal,  hc  wiU  not  be  permitted,  as  of 

drawn  by  per- 

miasion,  and  on    coursc,  to  withdraw  such  replication,  and  amend 

his  bill;  to  obtain  this  indulgence,  an  qffidamt  of 

the  materiality  of  the  proposed  amendment  is,  at 

any  rate,  necessary  (/). 

In 

(A)  Pratt  ▼.  Holehrooky  5  (*)  Lormer  v.  Ziwimfr,  iJac. 
Mad.  31.  See  nq>ra,  p.  80.  &  Walk.  289.  , 

(0  Xm^Us  T.  JSfefaon,  5  (I)  PhUifpt  ▼.  S^amdenom, 
Mad.  61.  9  Price,  «06 ;  Turmr  t.  Ca^ 

ipvr<»  a  PriMt  16$. 


qpedal  grounds; 
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In  ordinary  cases^  it  is  a  motion  of  course  to  though  id  wdi- 
withdraw  a  replication  and  amend  a  bill,  unless  is  a  motion  or 
some  further  proceeding  has  been  had  in  thecause,  ^^^^hm'^ 
or  the  plaintiff  has  undertaken  to  speed  it     But  ^^,^f^^^ 
where  any  steps  whatever  have  been  taken  sub-  ^«  repiicttioii. 
sequently  to  filing  the  replication, — as,  for  instance, 
giving  rules  to  produce  witnesses, — ^there,  a  mo- 
tion to  withdraw  the  replication,  and  the  rules  to 
produce  witnesses,  and  for  leave  to  amend,  is  a 
motion  which  both  requires  notice,  and,  also,  a 
special  case  (m).     And  if,  after  long  delay,  the    piaintiA  not 
plaintiflGs,  by  their  proposed  amendments,  oflfer  an  ion**J^deiay,  to 
entirely    different    case,    upon    grounds   which,  ^*c^*  bj!*^^ 
(though  some  of  them  may  come  under  the  de-  amendments  in- 

^  "^  ''  troduang  racti 

scription  of  new  matter,)  were,  many  of  them,  wWch  they 
within  their  knowledge  at  the  time  the  suit  was  br^ght7orward 
commenced;  or  which,  with  due  diligence,  they  **^"*- 
might  then  have  discovered;  leave  to  introduce, 
by  way  of  amendment,  such  facts,  constituting 
substantially  a  new  suit,  will  be  refused,  unless  the 
defendants  consent  to  wave  the  objection;  and  if 
the  plaintiffs  will  proceed  on  such  new  statement, 
they  must  con^ence  de  noM  (n). 

1/Vhere  parties  have  once  submitted  their  rights   a  pnvite  agree- 
to  the  jurisdiction  of  Equity,  a  private  agreement  uo^out^of  c^ 
between  themselves,  out  of  Court,  will  not  operate  ^' J  Stom'iSS"^ 
as  a  dismissal  of  the  bill,  and  a  stay  of  proceedings  *  ^^'* 
in  the  suiti    Some  step  must  be  taken  in  Court,  ei- 
ther 

(m)  Lord  Kikourcy  v.  Ley^  Christekwrch    v.   Smondi^    2 

4 Mad.  %\%\  Myer»  v. ^  Meriv.  470;  Sharp  v.  Aihian^ 

Md.  268.  $  Ves.  &  Bea.  148  ;•  Ftpan  w. 

(n)  Dean  and  ChapUr  of  Marilockf  2  Merhr.  479. 
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ther  by  motion  to  dismiss  the  bill^  or  to  stay  pro^ 

Bilk  of  discove.  ceedings  (o).   A  bill  brought  for  discovery,  merely, 

for^aut*ofpro-.  caimot  be  dismissed  for  want  of  prosecution;  but 

secution;  ^j^^  defendant  may  move  for  his  costs  (p).    And  a 

as  bills  to  perpe-  bill   to   perpetuate  testimony  may  be  dismissed 

tuate  testimony  **  ./n 

may.  .  for  waut  of  prosccutiou  (q). 

Quare,  whe-  MOiethcr  the  bankruptcy  of  the  plaintiff  abates  a 
niptcy  of  a^piain-  suit  (r) ;  or  whether  the  bankruptcy  of  the  defendant 
tiff  abates  a  smt  ?  ^1^^^  jj^s  this  effect  (s) ;  is  a  question  which  has  been 

much  agitated:  by  the  Court  of  Exchequer  it  has 
been,  more  than  once,  decided,  that,  bankruptcy 
causes  no  abatement  {t) ;  whilst  the  leaning  of  the 
Court  of  Chancery  has  been  to  the  other  side  of  the 
question :  Jn  principle,  the  suit  is  abated,  for  the 
theoretical  prin-  plaintiff  has  lost  his  Capacity  to  sue.  And  as, 
ape,m    is  case,  ^j^^^^  ^  bankrupt's  bill  is  dismissed  for  want  of 

prosecution,  he  cannot  be  compelled  to  pay  costs ; 
the  necessityof  a  motion  to  get  rid  of  the  suit  is 
a  hardship  on  the  defendant  (tt).  But,  whilst  it 
is  unsettled  what  may  be  deemed  the  effect  of 
bankruptcy  as  to  abating  the  suit,  as  all  the  bank- 
rupt's rights  are  transferred  to  his  assignees,  it  is 
proper,  that,  they  should  be  served  with  notice  of 
any  motion  which  may  be  made  for  dismissing 
such  suit;  in  order  to  give  them  an  opportunity 
to  file  a  supplemental  bill  within  such  time  as 

the 

(o)  Rowe  V.  Woodf  1  Jac.  &  &  Bea.  500;  Rhode  v.  Spear^ 

Walk.  945.  4  Mad.  51. 

(jp)  Woodcoch  V.  King^   1  (*)  Tairt v.  CarwicA,  and -ffram- 

Atk.  286.  hall  y.  Crosx^  cited,  2  Fowl.  Ex. 

(jr)  Anonym,  Anibl.  237.  Pr.  SO. 

{r)  Randalls.  Mumford,  18         (u)  Wheeler  v.   Malines,  4 

Ves.  420.       -  Mad.  171. 

{s)  Russell  y.  SharpCf  1  Ves. 
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the  Court  shall  limit  for  that  purpose  (tr).  This 
mode  of  continuing  the  suit  by  supplemental  bill, 
instead  of  revivor,  certainly  seems  as  if  bankrupt- 
cy were  not  considered,  in  the  practice  even  of  ■ecms  at  variance 
the  Lord  Chancellor^  when  sitting  in  bankruptcy, 
as  an  abatement,  whatever  the  theory  of  the 
Court  of  Chancery  may  be.  If  it  were  deemed 
strictly  an  abatement,  moreover,  an  order  to  dis- 
miss for  want  of  prosecution,  would  (in  this,  as 
in  every  other  case  of  abatement)  be  irregular; 
though  it  does  not  foHow,  that,  such  order  would, 
therefore,  be  a  nullity ;  an  order,  like  a  judgment,  , 
must  stand,  until  it  is  judicially  discharged  (x). 

A  plaintiff  who  has  released  the  principal  actor  iftbepnocipai 
in  a  fraud,  cannot  go  on  against  the  other  parties,  l^So^oniy 
who  would  have  been  liable  only  in  a  secondary  "^^^j^harKcd  * 
degree  <y).  MOiere  a  plaintiff  brings  a  bill  with  a  whether  costs 
perfect  knowledge  that  he  has  no  right,  his  bill  J^J^  ^^\  JJh, 
will  be  dismissed  with  costs(x) :  but  where  a  plain-  depends  on  the 

^  ^  *^  circumstances  of 

tiff  may  have  had  sufficient  reason  for  filing  a  biU,  each  case, 
though  on  the  coming  in  of  the  answer  a  good  de- 
fence appears,  the  plaintiff  may,  in  some  cases,  not 
be  made  to  pay  costs ;  unless  he  go  on  after  the  an- 
swer is  put  in  (a).  But,  though  it  would  occasionally    ^^  ^^^  ^^iere 
be  hard,  if  costs  were  always  to  follow  the  event  of  a  a  fiiir  case  is 

•^  brought  forward 

cause;  yet.  Lord  Eldon  has  declared  his  conviction,  for  consideration: 
arising  from  experience,  that,  upon  the  whole,  such 

a  course 

(w)Porferv.  Cox,  Buck,  470.  (z)  Stockdale  v.   South  Sea 

(x)  Boddy  y.  Kent^  1  Meriv.  Company j   Barnard.   Ch.   Ca. 

865.  367. 

(y)  Thompson  v.  Harrison,  (a)  Hodgson  v.  Dand^  $  Br. 

2  Bj.  164;   S.  C.  1  Cox's  Ca.  ^75. 

346. 
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a  course  would  foe  most  desirable.    That,  however, ' 
18  not  the  present  rule:  where  a  &ir  ease  for  con* 
sideration  has  been  brought  forward,  it  is  not  the 
practice  of  the  Court  of  Chancery  to  visit  the 
but  vcxatimn  re-  party  who  fails  with  costs  (ft).    Where,  however, 
mandt,  or         there  has  been  any  thing  vexatious  in  reisiisting  a 
a[tion8,^teS*"  demand,  costs  will  be  given  to  the  party  whose 
with  costs.         claims  have  been  so  delayed  (c).    And  where  a  spe- 
cial application  is  made,  essentially  of  the  nature 
of  a  rehearing,  costs  follow  the  judgment,  if  that 
be  given  unfavourably  to  the  application  (d). 
In  what  cases      There  are  cases  in  which  a  Court  of  Equity  will 
may  bTmaiDtam.  Stay  proceedings  in  a  suit,  which  is  brought  for 
KMi!em^!^h^  ^^^  very  same  (e)*  matter  as  another  suit,  in  ano- 
i^tSS^S^   ther  Court  of  Equity;  until  the  costs  of  the  pro- 
ther  Court        ceediugs  clsewhere  have  been  paid,  or  security 

given  for  such  payment.  But,  the  same  principle 
does  not  apply  where  one  suit  is  in  Equity  and 
the  other  at  Law,  or  in  the  Ecclesiastical  Court. 
For,  admitting  the  trial  to  be  of  the  same  matta: 
in  each  Court,  it  is  not  in  the  same  mode ;  that 
the  question  has  been  tried  at  Law,  may,  in  many 
cases,  be  no  reason  why  the  plaintijGf  should  not  ap* 
ply  to  the  defendant's  conscience ;  or  why,  supposing 
the  defendant  to  admit  the  truth  of  thebill,the  plain- 
tiff should  not  be  relieved :  the  principle,  therefore, 
as  applied  to  two  suits  in  Equity,  or  to  one  in 
Equity  and  one  at  Law,  is  perfectly  different  (/). 
And  where  a  person  who  in  a  former  proceeding 

sued 

(b)  Staines  y.Marru,  I  WcB.  (d)    WiUan  v.    WiUan,   16 
&  Bea.  16.  Ves.  218. 

(c)  Worgan  v.  Ryder,  1  Ve8.  (e)  See  poH^  p.  90,  91«  9%. 
h  Bea.  1^1.  (/)  WUd  v.  Hobton,  2  Vea. 

ft  Bea.  109,  111. 
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sued  m  formd  paitperi^,  has  instituted  a  second  s^uinfonm 
suit  for  the  same  purpose^  not  being  dispaupered 
in  the  former;  there  is  no  instance  of  stajring  the 
second  proceeding  until  he  has  paid  the  costs  (to 
be  fixed  by  taxation^)  of  the  first  suit;  unless  the 
new  proceeding  was  to  be  justly  characterized  as 
yery  vexatious.  In  such  cases^  that  has  been 
done.  A  pauper  who  files  an  improper  bill  is  li- 
able to  be  committed ;  his  poverty  will  not  shield 
him  from  the  consequences  of  vexatious  fraud  (g). 
Any  agreement  for  contribution  towards  the  ex-    Mainteutnce, 

i.!..-      A.'  x-         •  I.'  1.   Ai.  and  contributioD 

pense  of  litigatmg  a  question,  m  which  the  con-  to  expend  of 
tributors  have  not  a  common  interest;  if  the  pro-  '"^^*' 
ceeding  might  be  impeached  as  maintenance,  is 
what  the  Law  will  not  endure :  but  such  agree- 
mentSj  though  not  favored,  will  not  be  harshly 
judged  of(h). 

Where  a  plaintiff  in  Equity  is  also  proceeding     Plaintiff  conr. 
at  Law,  and  it  is  clear  that  the  object  of  both  pro-  what  Court  be*° 
ceedings  is  the  same ;  the  defendant,  on  putting  ,^joined  in  the" 
in  his  answer,  may  move  for  an  order,  that  the  "*«n*™«- 
plaintiff  may  elect  whether  he  will  go  on  at  com- 
mon Law  or  in  Equity;  and,  ht  the  same  time, 
may,  in  genial  cases,  obtain  an  injunction,  until 
such  electionshall  be  made;  and  after  a  decree  for  an 
account,  may  have  a  peremptory  injunction  to  stop 


all  proceedings  at  Law  (i).    The  last  observation    in  what  stage 

of  proceedings  at 

must  be  understood  vdth  this  qualification;  when  Law,  against  an 

the 

(g)  Pearson  v.  Belcher^  4  (t)  Hague  y.  Curtis^   1  Jac. 

Vea.  680 ;  Wkiielocke  v.  Bicker,  &  Walk.  450 ;  Mocker  v.  Reed, 

18  Ves.  511.  1  Ba.  &  Bea.  820;    WUion  v. 

(h)  S,  C.  112;    Corbet  y.  Weiherhead,  SMeriy.  406. 
Corbet,  16  Vea.  411,  41«. 
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executor,  the  the  plaintiff  at  Law  has  actually  obtained  judg^ 
j^hSi^n'S" "^  mentufe*o»wjt>roprfw  against  an  executor;  then, 
iS^fnirti^'rf^  delay  the  creditor  by  injunction,  until  it  is 
theaneumaybe  ascertained,  by  the  account  taken  in  the  suit  in 
going    •  Equity,  whether  there  are  assets  of  the  testator  to 

answer  the  demand,  might  be  to  deprive  the  plaintiff 
at  Law  of  the  fair  benefit  of  his  judgment;  the  ac- 
count might  not  be  taken  till  after  all  chance  of 
recovering  against  the  executor  de  bonis  propriis 
was  entirely  gone  (i).     But  where,  after  a  decree 
for  administration  of  assets,  the  executor  has, 
merely,  with  a  view  to  gain  time  to  apply  for  an 
injunction,  put  in  such  a  plea  to  an  action,  brought 
by  a  creditor  of  his  testator,  as  might  possiMy  en- 
title such  creditor  to  judgment  de  bonis  propriis, 
the  injunction  will  be  granted  (I).    For,  the  mere 
form  of  the  plea  to  the  action,  adopted,  inadvert- 
ently or  otherwise,  cannot  in  fairness  make  the 
executor  responsible  de  bonis  propriis;  he  will, 
therefore,  be  protected ;  and  the  creditor  will  not 
be  allowed  to  proceed  to  such  judgment,  but  must 
come  in  under  the  decree,  which  is  in  the  nature 
of  a  judgment  for  all  the  creditors  (m). 
After  au  order     Particular  circumstances  may  induce  the  Court, 
tiff  ^'  obtoiT  ®^^^  ^^^  ^^  order  for  election,  to  give  the  plain- 
leave  to  proceed  ^iff  liberty  to  prococd  at  common  Law,  so  fer  as 

atLaw,toacer.  •  ^  •  ^i_         . 

tain  point.         thosc  circumstauccs  may  requure :  there  is  no  case 

in 

{k)  Terrewest  y.  Featherhyf  ever,  Stephenson  v.  Wtlsan^  2 

%  Meriv*  481 ;  Bn>ok  v.  Shn-  Vem.  825. 

ner,  ibid,  in  note.  (m)  Paxton  v.  Douglas^   8 

(0  Ftelden  v.  Ftelden,  1  Sim.  Ves.  520 ;   Perry  v.  Phelipe^ 

&  Stu.  256;   bffer  v.  Kears-  10  Ves.  40. 
ley,  2  Meriv.  482.    See»  how- 


PROSECUTION  OF  SUITS.  89 

in  which  a  Court  of  Equity  would  not  modify  the 
rule,  in  order  to  do  substantial  justice  («).    For,  for  aii  roiai  of 
there  is  no  rule  of  practice,  in  such  Courts,  which  modified,  w  as 
will  not  yield  to  special  ch-cumstances  (o) :  and  tocomeat justice, 

they  wiU  never  allow  themselves  to  be  so  bound 
by  forms,  but  that  they  will,  if  possible,  chalk  out 
a  way  to  come  at  justice  {p).  Though  settled 
practice  will  never  be  altered  capriciously  (^) ; 
and  the  Court  can  only  dispense  with  rules  laid 
down  by  itself;  where  an  act  of  Parliament  has 
directed  a  certain  form  of  proceedings  the  Court 
has  no  jurisdiction  except  in  the  mode  prescrib- 
ed (r). 

A  party  is  certainly  entitled  to  a  full  answer  be-    A  plaintiff  is 

•  5  1  «    ,  ,  ,         ,  CDtitled  to  a  full 

tore  he  can  be  compelled  to  elect;  and  a  plea  can-  answer,  before  he 

-      «        .  V  •  ■■_  •  J        J  i»  put  to  his  elec- 

not,  for  this  purpose,  be  considered  as  an  an-  tion. 
swer  (/):  but  if  no  exceptions  are  taken  to  the  an-    Rules  as  to  tak- 
swer,  within  eight  days  after  it  is  put  in,  it  is  to  Lnswe^  '^"* 
be  assumed,  that,  the  plaintiff  is  satisfied  with  the 
answer:  the  defendant  may  then  move  that  the 
plaintiff  may  be  put  to  his  election ;  and  the  plain-   . 
tiff  cannot  afterwards  suspend  the  order  for  elec- 
tion, by  moving,  €u  of  course,  for  leave  to  file  ex- 
ceptions, after  the  eight  days,  nunc  pro  tunc.    In 
such  case  he  should  make  a  specitd  application  to 
suspend  the  order  for  an  election  (<).    Though, 

generally 

.    (li)    Carwick  s.    Young,  2  (q)  Bimden    v.    Hodge,    « 

Swanst.  1S43.  Swanst.  26$. 

(o)   Butler  v.   Bulkeley,    2  (r)  BaynesY,Baynes,  9Ve9. 

Swanst.  374 ;  Princess  of  Wales  462 ;  Evelyn  v.  Forster,  8  Ves. 

Y.  Earl  ofLwerpoolf  1  Swanst.  97. 

I  «5.  (,)  Msher  v.  Mee,  8  Mer.  48. 

(p)  Wharam  v.  BroughUm,  («)  Coupland  v.  Braddock,  6 

1  Ves.  Sen.  186.  Mad.  16. 
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generaHy  speakings  it  is  a  motion  of  course  to  file 
exceptions  to  an  answer,  at  any  time  within  two 
terms  and  the  following  vacation;  and  i£  the  an-^ 
swer  has  heen  referred  for  impertinence,  it  will  be 
only  from  the  date  of  the  Masters  report  on  this 
head,  that  the  time  for  filing  exceptions  on  the 
ground  of  msufficiency  wiU  run,  or  an  injunction  be 
dissolved;  for,  till  the  impertinence  is  expunged^ 
it  cannot  be  known  what  constitutes  the  an- 
swer («). 

Though,  we  have  seen,  a  Ck>urt  of  Equity  will 

not,  as  a  g^ieral  rule,  permit  a  plaintiff  to  proceed 

both  by  suit  and  by  action,  at  the  same  time,  ibr 

If  a  plaintiff,    the  samc  matters;    yet,  whether  the  Court  of 

bill  in  Chancery*  Chancery  wUl  restrain  a  party  in  a  cause  submit- 

commenced  a       x   j  x     -x    •      •   j«  a-         i»  x-  •.    r> 

suit  in  the  Ex-    ted  to  its  junsdictiou,  from  prosecutmg  a  smt,  for 

i^^puf^T  ^^  ^®^  ®*^®  purpose,  in  the  Court  of  Exche- 
quer; is  a  point  which  Lord  Eldon  thought  might 
require  consideration  (w):  In  the  case  then  before 
his  Lordship  there  was  this  peculiarity ;  the  bill 
in  the  Exchequer  was  first  filed  by  a  legatee; 
though  a  decree  was  first  obtained,  in  the  Court 
of  Chancery,  for  the  administration  of  the  testa*- 
proceedings  in  tor's  cstatc ;  and  the  ultimate  decision  of  the  Lord 
will  be  stayed*    Chaucellor  was,  that,  all  proceedings  in  the  suit 

tempt^to'ralun^^^  Commenced  in  the  Exdiequer  should  be  stayed; 
them,  after  a  de-  y^^^  fj^^  ^j^g  pgrties  to  that  suit  should  be  at  liber- 

cree  in  ine  cauae  J^ 

haa  been  made    ty  to  go  iu  uudcr  the  dccrcc  in  the  Court  of  Chan- 

by  the  Court  of      "^         ^ 

Chancery.         ccry ;  and  should  also  receive  their  costs  of  the 

Exchequer 

(«)  Dyer  v.  Dyer^  1  Meriv.      14  Ves.  586. 
2 ;  FUher  v.  Bayley^  12  Ves.         (w)  Jacktan  v.  Leaf,  1  Jae. 
20 ;    Goodmge  ▼.  ffoodkamt^     &  Walk.  ftSt. 
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Exchequer  suit^  up  to  the  time  of  their  hsmg 
iiotice  of  the  decree  (d^).    His  Lordship  thus  re- 
solved his  owu  douht,  by  deciding,  that,  the  Court 
of  Chancery/ at  least  after  a  decree  made  in  a  cause 
submitted  to  it,  (of  which  the  parties  to  a  suit  in 
the  Exchequer  may  partake  the  benefit),  will  in- 
join  proceedings  in  the  Exchequer,  notwithstand- 
ing the  bill  in  that  Court  may  have  been  first 
filed.    And  "Lofd  Clarendon,  more  than  a  century     a  cron-iait  in 
and  a  half  previously,  had  injoined  proceedings  in  a  Ita^yed^wiSe  Uic 
crossHsuit  in  the  Exchequer,  where  the  original  suit  ^^1^*1,*^^^** 
hftd  been  commenced  in  the  Court  of  Chance-  Chancery; 
ly  (y) ;  upon  this  ground,  that,  it  was  not  to  be 
permitted  that,  when  a  bill  is  filed  in  Chancery, 
the  plaintiff  should  be  delayed  there  by  a  defend-  • 
tfnfs  artifice  in  putting  in  an  insufiftcient  answer^ 
whilst  a  bill  in  the  Exchequer^  in  the  nature  of  a 
<sro8s-suit,  was  posted  on;  thus  ousting  the  juris- 
diction of  the  Court  of  Chancery.    The  converse  and  e  eamvmrm. 
of  the  argument,  .it  should  seem,  would  equally 
hold,  if  a  similar  evasion  were  practised  with  re- 
gard to  the  Court  of  Exchequer.    But,  where  no   But,  concamnt 
firaud  appears,  concurrent  suits  relating  to  the  suits)  reiatwel?' 
same  subject,  m  different  Courts  of  Equity,  are  J'^dXrenT^'''' 
not  incapable  of  justification;  so  at  least  Lord  CouHsof Equity, 

*  •^  ,  *  have  been  sup- 

Keeper  Coventry  thought;  who  observed,  that,  ported. 
there  are  frequent  precedents  where  a  defendant 
in  a  Court  of  Equity  hath  been  admitted  to  a 
cross-suit  in  another  Court  of  Equity^  without 

waiting 

(«)  S.  C.  ibid.  p.  233 ;  and.  Curve  v.  Bonfyer^  S  Mad.  456. 

as  to  the  question  of  costs,  see  (y)  Robertiv.'  W%Ut$^  2  Freem. 

Piwtonv.Doii^^M,  8yes.521;^  ISO. 
OoaU  V.   Ftytr,  2  Cox,  tO%\ 
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waiting  the  event  of  the  first  suit:    for  if  the 

plaintiff  in  that  suit  surcease,  or  be  dismissed, 

the  other  party  may  have  no  help  to  right  but 

by  his  cross-suit  («).    And  Lord  Keeper  North 

The  fiiiog  a  bill  held  the  Same  opinion  (a).     Mr.  Baron  Clerk, 

caonot  prevent'   ^^o,  declared,  that,  it  never  could  possibly  be  a 

i^^ihe'^^c  ^"^  general  rule,  that  one  biU  only  should  be  depend- 

thing.  i0g^  where  a  number  of  creditors  are  concerned  (ft). 

The  same  doctrine  has  been  since  laid  down  by 

still  higher  authority  (c).    And,  clearly,  both  by  the 

opinions  of  Lord  Commissioner  EyTe(d),  and  of 

Lord  Chancellor  Northington  {e),  where  the  suit 

first  instituted,  whether  in  the  same  or  a  different 

Court  of  Equity,  would  not,  fully  and  completely, 

have  the  same  effect,  in  all  respects,  as  the  second 

When  proceed-  suit,  both  may  go  ou  at  the  same  time.    The  Court 

SoJirt  iKl  ^f  Chancery  will  restrain  proceedings  in  the  Spi- 

ed-  ritual  Courts,  in  cases  where  those  Courts  cannot 

do  complete  justice  (/). 
Sequestration       ^  scquestratiou  may  be  awarded  against  a  de- 
fer ^«^"Jj^^  *"•  fendant  who  obstinately  refuses,  or  neglects,  to 
contempt:         put  in  an  answ^  to  a  bill;  or  an  examination  to  in- 
terrogatories; or  who  is  guilty  of  a  contempt  in 
not  producing  papers,  &c.  according  to  order  (g). 

(a)CAeifce**ca8e,2Freem.  162;  (d)  Lam  v.  Rigby,  4   Br* 

the  case  of  Verdall  v.  Harvey^  63. 

t^.   is  distinguishable;    that         {e)Coyigamev,J(mes^kaMi. 

having  been  merely  a  qaestion  613. 
of  personal  privilege.  (/)  Backhouse  v.  Hunter,  1 

{a)  Newhurgh  v.    Wren,   1  Cox,  342. 
Vem.  220.  (g)  Lupton  v.  Hescott,  1  Sim. 

(b)  Anonym.  5  Atk.  603.  &  Stu.  274.     See  the  course  of 

(c)  Good  V.  Blenfitt,  Coop,  proceeding  licid  down  in  Holme 
198 ;  Mortimer  v.  West,  I  Wils.  v.  Cardwell,  3  Mad.  115. 

Ch.  Ca.  161. 
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A  fortiori,  a  sequestration  may  issue  for  non-pay-  a/or«iori  for  noo- 
ment  of  money*  into  Court  i  the  process  wiD,  if  ney : 
necessary  in  such  case/ be  rendered  effectual^;  by 
directing  any  individual  in  possession  of  money 
claimed  by  the  party  against  whom  the  seques- 
tration issued^  to  pay  it  into  Court  (A).     And  the  the  proce«  can- 

M  »  .      .•  •«  1  »>       1  Dot  be  evaded  by 

enect  of  a  sequestration  will  never  be  suffered  a  fraudulent 
to  be  defeated  by  a  voluntary  conveyance  made  property^    * 
pendente  lite  (i) :   though  it  may  be  overreached 
by  the  execution  of  a  power  of  revocation^  and  a 
limitation  of  new  uses  {k) ;  or  a  sale  for  valuable 
consideration  to  a  band  fide  purchaser  (/). 
To  enable  sequestrators  of  real  estate^  under     Dutiuctioo  be- 

#nrAon  the  enect 

a  sequestration  for  non-payment  of  money,  to  let  of  .^f  questratioo 
the  same,  notice  of  motion  to  that  effect  must  be  l^^l""^ 
given  (m) ;  and  where  the  sequestration  is  on  mesne  ***  <>"^®'^- 
process^  the  sequestrators  will  not  be  ordered  to 
make  leases  (n) :  but  sequestrators  under  a  decre- 
tal order  have  the  same  power  to  sell  as  on  a  final 
decree  (o).  ^ 

The  course  of  proceeding  in  the  Court  of  Chan-  Unpecessary 
eery,  of  neccjsity  and  from  the  very  constitution  in^^io^Equity 
of  that  Court,  is  not  rapid:  but  there  is  no  dispo-  JyX^S!"^ 

sition 

{h)  Francklyn  v.  Colhoun,  S  Swanat.  301,  note ;  but  aeeBird 

Swanst.  310;  Lady  Pelhamy.  y.  LUtlehales,  3  Swanst.    299, 

Duchess  of  Newcdistle^^vwMt,  note. 

290,  iu  note.  (»i)iVeafev.5ea/tn^,3Swan. 

(i)  Colston  V.    Gardner^   2  304,  note. 

Cha.  Ca.  46 ;  Langley  v.  Breg-         (n)  Ray  v. ^  3  Swanst. 

don,  cited,  ibid,  306,  note. 

(k)  Witham  v.  Bland,  Rep.  {p)  Cadelly,  Smith,  3  Swan. 

temp.  Finch,  127.  308, note;  S.  C.  (though  differ- 

(0  Colston  y.  Gardner,  ubi  ently  entitled,  as  to  the  plain- 

supra;    Hamblyn    v.  Lee,    3  tiff *s  name,)  8  Br.  362. 
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fiiticm  in  the  Judges  presiding  there,  to  extend  the 

means  of  delay  beyond  those  limits  of  indulgence 

which  substantial  Equity,  as  well  as  long  custom^ 

The  uan^  or^  has  Sanctioned.    Thus,  although  a  defendant  may 

granted  as  of      obtain,  as  of  course,  orders  for  further  time  to  de^ 

SlttTit  wouid^  ™^^»  plead,  or  answer,  (not  demurring  alone),  after 

create  greater  de-  the  rcffular  period  for  ausweriniT  is  expired;  this 

kytoexanjine,ia  ^  ^  .  «  ,  .  .,  .,. 

cacb  case,  whe-  is  allowed  in  Consideration  of  the  utter  mipossibui- 

gencewill^in     ty,  existing  iu  many  cases,  that,  the  defendant 

pfl^T^"^'     should  be  able  to  put  in  a  full  defence  within  the 

regular  time  for  answering:  and  to  examine,  in 

every  case,  whether  the  indulgence  was,  or  was 

not,  proper  in  that  particular  case,  would  occupy 

too  much  time,  and,  instead  of  expediting,  would 

incalculably  retard  the  general  business  of  the 

A  defendant    Court,  sud  the  progress  of  its  suitors.      But, 
once  in  conteinpt  ^j^^^    f^^  y^^^  ^{  ^  auswcr,  an  attachment 

for  want  of  an  an*  ' 

awer,  must  shew  ^^h    proclamations  has    been  returned  against 

a  special  cut  to 

obtain  leare  to    a  defendant,  he  cannot,  merely  by  clearing  his 

file  a  plea,  or  de*  ..•         ia*  <«•• 

murrer;  and  sa-  COUtcmpt,  put  himSClf  mtO   a  COUdltlOU  tO  mOVe, 

they  w  St*'*'   as  of  course,  for  a  commission  to  take  a  demurrer, 
merely diiatories.  ^j  pj^^,  on  his  part.(/i) :  uor,  although  a  plea  is, 

for  most  purposes,  considered  as  an  answer  (</), 
can  he,  under  such  circumstances,  file  a  plea,  with- 
out special  permission  (r):  Still  less  would  it  be 
allowable  for  him  to  piit  in  a  demurrer  (s) ;  for, 
either  of  these  modes  of  defence,  will,  in  such 
cases,  be  justly  open  to  a  suspicion  of  being  re- 
sorted 

( p)  De  Minckwtx  ▼.  Udney^  (r)  Broughton   r.  Jones^  S 

1 6  Yes.  S56.  Mad.  4S ;    Lloyd  r.  Ounter,  1 

(q)  See    an    exception,    in  Vera.  274. 

Fuher  V.  Mee,  3  Meriv.  48,  be-  (#)  Sanders  v.  Mwmey,    1 

fore  cited.  Sim.  fr  6ta.  St7. . 
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sotted  to  rather  for  the  purpose  of  obtaining 
further  delay,  than  of  fairly  encountering  the 
plaintiff's  demands.  And  as  there  is  little  dispo* 
sition  in  the  Courts  of  Equity  to  countenance  de- 
fences which  tend  to  prevent  the  progress  of  suits 
to  a  hearing  in  the  ordinary  way  (t);  a  defendant, 
who  desires  to  employ  such  defences,  should  at 
least  take  care  to  divest  them  of  the  appearance 
of  being  merely  dilatories,  and  offer  them  without 
laches. 

On  the  other  hand,  a  plaintiff  will  not  be  allow-     But  where  jot- 

,  .  V  •  J.     i_        •  1.        -^  •  *'<*  requires  fur- 

ed  to  press  on  his  cause  to  heanng,  when  it  is  sar  ther  ioquiry, 
tisfactorily  established,  that,  the  defendant  has  oc« 
casioned  no  improper  delay;  and  that  further  in- 
quiry into  facts  is  likely  to  promote  the  ends  of 
justice.    Thus,  although  publication  of  evidence  publication  of 
has  been  repeatedly  enlarged  before;  yet,  upon  r^tStyco-*^ 
proper  affidavits,  it  may  be  again  enlarged,  in  or-  ^^^9^ 
dex  that  the  most  complete  evidence  may  be  ob- 
tained, so  as  finally  to  set  the  question  in  dispute 
at  rest  (u).    It  is  ik  motion  of  course  to  enlarge    Ruiei  as  to  eo- 
publication  where  no  witnesses  have  been  exmnin-  {foS!°^  P"b>»<»- 
ed  (x) :  and  when  by  accident  or  surprise  publi- 
cation passes  before  the  defendant  has  examined 
his  witnesses,  if  he  has  been  guilty  of  no  culpable 
negligence,  the  Court  will  allow  his  witnesses  to 
be  examined,  upon  an  affidavit  that  the  deposi- 
tions of  the  plaintiff's  witnesses  have  not  be  seen. 
But  when  the  defendant  has  w^fully  neglected  to 

examine 

(0  Mitford,  181.  («) French  y.Newte^, 6  Mad. 

(tt)  Barnes  ▼.  Ahrarn^  3  Mad.      52. 
109. 
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examine  his  witnesses,  till  after  the  time  to  which 

publication  has  been  enlarged,  his  irregularity  will 

deprive  him  of  any  title  to  further  indulgence  (y). 

catioD.furthCTin"  ^^  *^^  r^l^s  of  tt^  Court  of  Chancery  as  to  pub- 

^^"''an'Tiivatr*"  li^**^^^*  chiefly  regard  the  importance  of  having 

tion  by  a  jury     the  wholc  evidence  taken  in  secret ;  so  as  to  pre- 

may  be  directed;  ,        ,  i  *.  ,    , 

elude  any  examination  merely  mtended  to  support 
defective  evidence  previously  given.  The  Court, 
however,  where  it  observes  that  farther  inquiry 
is  necessary^  never  refuses  to  grant  it ;  either  by  a 
reference  back  to  the  Master^  or  before  a  jury  Qc). 
or  the  Master     The  interrogatories  for  this  purpose  (when  the 

may  be  ordered  ,         .     "^  .  ,         ■■-        n 

to  settle  iaterro-  qucstiou  IS  uot  sent  to  a  trial  at  Law)  must  be 
^^^^  settled  by  the  Master,  who  will  take  care  that  the 

same  witness  is  not  a  second  time  examined  to  the 
same  facts,  after  having  seen  where  the  cause 
pinched,  and  how  his  testimony  bore  upon  it  (a). 
Mode  of  clear-      Where  proccss  of  contempt  has  issued  for  want 

ing  contempt  for  .  •  ^.    •        .i.     j 

d&uit  of  putting  of  an  auswcr ;  when  an  answer  is  put  m,  the  de- 
iD  an  answer:     fgj^^^^^  jg  entitled  to  be  discharged  from  custody 

on  paying  the  costs,  or,  on  tender  and  refusal  (6). 
But,  in  the  latter  case,  an  order  must  be  obtained; 
which  is  made  as  of  course,  upon  the  Six  Clerk's 
certificate  {c) :  for  it  would  be  improper  to  de- 
prive the  defendant  of  his  liberty,  upon  an  allega- 
tion of  the  insufficiency  of  the  answer  put  in,  be- 
fore 

(y)  CouUhard  v.  HaUtead,  3  ftSB ;  WiUan  v.  WUlan,  1 9  Ves, 

Mad.  429.  592. 

(a)  Walker  v.  Wingfield,  18  (6)  Boehtn  v.  De  TasUt,  1 

Ves.  443.  Ves.  &  Bea.  327. 

(a)  Vaughan  v.  Lloyd,  1  Cox,  .  (c)  Green  v.  Thomsim,  1  Sim. 

313;  Smith  v.  Graham,  2  Swan.  &  Stu.  1 12 . 
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jbre  that  insufficiency  is  ascertained  (df):  had, 
thougH  the  consequence,  on  the  other  hand,  if  the 
answer  should  he  found  insufficient,  may,  also,  he 
mischievous,  yet  the  degree  of  mischief  is  not  so 
considerable  (e).    If  the  costs  have  been  accepted,     Consequences 

of  Acccotence  of 

indeed,  the  plaintiff  must  begin  de  novo:  but  if  the  costs, 
they  were  refused,  he  may  go  on  with  the  old  pro- 
cess, as  soon  as  the  answer  is  reported  insuffi- 
cient; and  this  without  giving  notice,  for  the  de- 
fendant is  bound  to  take  notice  of  the  report  (y  )• 

Where  exhibits  in  a  cause  are  left,  under  the     Production  of 
usual  order,  in  the  hands  of  the  clerk  in  Court  for 
a  plaintiff  or  defendant,  it  is  the  invariable  prac- 
tice, if  it  become  necessary  to  have  those  exhibits 
produced  in  Court,  that  the  clerk  in  Court  in  whose 
custody  they  me  so  deposited,  or  some  person  au- 
thorized by  and  acting  for  him,  should  attend 
therewith,  on  payment  of  his  fees  and  expenses. 
Such  exhibits  are  never  delivered  up,  for  the 
aforesaid  purpose,  to  any  other  person,  unless  by 
the  consent  of  all  parties,  and  upon  payment  of 
the  fees  of  the  clerk  in  Court  (g).    WTiere  theob-    im^pecHon  of 
ject  of  a  suit  is  to  set  aside  deeds,  the  plaintiff  has  ^owed;  bu^  ' 
a  right  to  have  them  produced,  and  left,  m  the  ^^e^"^ 
hands  of  the  defendant's  clerk  in  Court,  for  the  ??*  1"**'^  '"♦^ 
usual  purposes  of  inspection;  but,  unless  a  special 
ground  is'  made  out,  shewing  good  reason  to  be- 
lieve, 

(d)  Bonus  V.  Flack f  18  Ves.  Ves.  &  Bea.  327;   Cotdson  v. 

287;  Balfowr  v.  Fartj^ahaTZfm^  Graham^  1  Ves.  &  Bea.  331 ; 

1  Sim.  &  Stu.  72.  East  India  Company  y.Dacres, 

{e)  Wateriv.  Taylor ,  16  Ves.  1  Cox,  S^sS.     See  post,  p.  112. 

418.  (jg)  Harris  ▼•  Bodenham,  1 

(/)  Boekm  V.  De  Tastei,  I  Sim.  &  Stu.  284. 
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lieve^  that^  the  deeds  will  not  be  produced  at  the 
hearing,  the  Court  will  not  take  them  into  its  own 
possession  in  the  interval.  If  this  were  done 
without  ^.ny  ground  of  suspicion^  beyond  the  mere 
suggestion  of  the  bill,  it  would^  to  a  certain  extent, 
be  prejudging  the  defendant's  rights  (A). 
One  suit  must      A  plaintiff  caunot  be  permitted  to  join  in  one 

not  embrace  di»-       •!.    a.  3*  ±»      ^         a>  #»i»i  • 

tinct  mattere.  re-  suit,  two  distmct  matters.  One  of  which  requires, 
cnt'c^olili'^ifto  *^*''  *^^  depositions  taken  in  the  cause  should  not 
the  publication  of  be  published  uutil  the  cause  is  ripe  for  hearing, 

and  the  other  requires  a  previous  publication  of 
the  very  same  depositions.  Even  in  cases  where 
it  might  be  practicable  for  the  parties  to  get  at 
the  same  information  by  a  different  course  of  pro- 
ceeding,  that  would  be  no  sufficient  reason  why  a 
Court  of  Equity  should  lend  itself  to  an  inconsis- 
tency; merely  because  it  may  be  unable  to  pre- 
vent the  inconvenience,  likely  to  arise,  from  being 
In  what  caaes  effected  without  its  aid  or  concurrence  (i).     Where 

one  defendant        •■•.•.i*  •      m  i  *•  xi» 

may  examine  an-  distmct  claiius  agamst  scvcral  parties  grow  out  ot 
other  as  a  wit-     ^^^  causc  of  suit,  SO  that  all  may,  consistently,  be 

made  defendants  to  the  same  bill  of  complaint, 
though  the  demands  against  them  are  not  joint; 
but  the  suit  is  against  one  as  to  one  subject,  and 
against  another  as  to  a  difierent  subject :  a  Court 
of  Equity  will  permit  one  defendant  to  be  at  liber- 
ty to  examine  another  defendant  as^a  witness, 
saving  all  just  exceptions,  upon  an  allegation,  that, 
he  is  not  interested  in  the  matters  as  to  which  it 
is  proposed  to   examine  him.      Otherwise,   the 

plaintiff, 

{h)  Becltford  v.    Wildman,         (»)  Dew  v.  Clarke^   1  Sim. 
leVes.  438.  MS.  &  Stu.  lU. 


neaa; 
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pluntiff^  making  all  defendants  in  the  same  suit^ 
might  by  that  sort  of  mechanism  deprive  one  of 
the  jbenefit  of  the  other's  evidence  (i);  contrary  to 
all  fair  dealing.  And  a  defendant  may  obtain  an  or,  a  piamtiflr» 
order  for  the  examination  of  a  plaintiff,  who  con- 
sents; but,  on  behalf  of  the  co-plaintiffs,  all  just 
exceptions  to  such  depositions  will  be  saved  (/). 
I  If  at  the  hearing  of  a  cause,  an  issue  be  directr     When  an  issue 

^  ed;  though  one  of  tihe  defendants  to  the  suit  in  produaiono^ 
I  Equity  decline  becoming  a  party  to  the  issue,  he  jell'eTeXcld. 
cannot  object  to  being  included  in  the  common 
ordet*  for  the  production  of  papers ;  ,for  Hxe  Court 
has  power  over  every  party  in  the  cause,  who  is 
interested  in  the  question  to  be  tried  at  Law,  to 
compel  such  production  as  may  be  necessary  for 
a  complete  trial  (m)*    And,  of  course,  a  defendant,  What  documents 

1         i_  1      -^x*        J  '»      'A      A  t      a  defendant  is 

who,  hy  submittmg  to  answer,  submits  to  make  bound  to  pro. 
discovery,  cannot,  by  merely  insisting  that  the  ^"^' 
plaintiff  is  entitled  to  no  relief,  resist  the  produc- 
tion of  documents  jnentioned  in  his  answer,  as  be- 
ing in  his  power;  and  the  contents  of  which  he 
might  have. been  compelled  to  set  out  (n). 

A  defendant  who  omits  filing  a  croiss-bill  till     in  what  cases 
the  original  suit  is  near  a  hearing,  may  justly  be  S^n"  tt 
suspected  of  tafcmg  that  tardy  step  merely  for  the  SucSiii 
purpose  of  delay;  if  he  had  filed  his  cross-bill  in  »  answered. 
due  time,  he  might  have  moved  to  have  publication 
in  the  original  cause  stayed,  until  an  answer  tQ  the 

cross-biU 

{k)  Murray  v.  Shadwell,  2  Ve«.  178. 
Ves.  &  Bea.  405 ;  Franklyn  v.         («)  Pindar  v.  Smiih,  6  M»d, 

Colquhoun,  16  Ves.  219.  48. 

(/)  WhiOeley  v.  Smith,  %  Dick.        .  (;•)  Utuworik  v.  Woodcock,  3 

650;    Walker  y.  W'mgfield,  15  Mad.  4S2. 

H2 
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Depositions 
taken  in  a  cross 
cause,  after  pub- 
lication passed  in 
the  principal 
cause,  cannot 
be  used  at  the 
hearing  of  that 
cause. 


Why  a  commis- 
sion to  examine 
plaintifiTs  wit- 
nesses does  not 
issue  before  the 
defendant  has 
answered,  or  is  in 
contempt: 


or  at  least  until 
be  has  obtained 
orders  for  time. 


cross-biU  was  put  in;  but  where  he  has  been  gixil* 
ty  of  laches  he  cannot  stop  the  progress  of  the 

• 

suit  against  him  (o).  If  depositions  in  a  cross  cause, 
taken  after  publication  of  those  made  in  the  prin- 
cipal cause,  were  ever  admitted  as  evidence  on  the 
hearing  of  that  original  cause ;  parties  bringing  a 
cross-bill  would  continually  lie  by  till  the  plaintiff 
in  the  first  suit  had  finished  the  examination  of  his 
witnessw.  However  unwilling,  therefore.  Courts 
of  Equity  must  always  be  to  shut  out  any  evi- 
dence, yet,  the  general  principle  is  too  important 
to  be  waved  in  any  case;  and  as  such  depositions 
might  be  fraudulently  made,  they  cannot  be  used, 
even  when  no  such  suspicion  attaches' in  the  par- 
ticular instance  (jo). 

Depositions  made  before  issue  is  tendered  in  a 
cause,  or  before  the  defendant  is  in  contempt,  it 
has  been  held,  are  in  the  nature  of  voluntary  affi- 
davits only ;  and,  therefore,  a  plaintiff  cannot  have 
a  commission  to  examine  witnesses  abroad,  until 
the  defendant  has  answered,  oris  in  contempt;  in 
the  latter  case  it  would  be  unreasonable,  that,  the 
plaintiff  should  run  the  risk  of  losing  the  testimony 
necessary  to  establish  his  rights,  by  the  default  of 
the  defendant  (9).  And  it  does  not  seem  necessa- 
ry, that,  the  defendant  should  be  absolutely  in  con- 
tempt :  if  the  regular  time  for  answering  is  expir- 
ed (r),  though  the  defendant  may  have  obtained 
orders  for  further  time.   Lord  Eldon   decided, 

that, 

(o)Coa<efv. Pearson,  4 Mad.  (q)  King  v.  AUen,  4  Mad. 

«62.  247. 

(p)  Taylor  v.  Obee,  S  Price,  (r)  Cheminant  v. Z)e  la  Cour^ 

88 ;  Ridley  v.  Ohee,  3  Price,  80.  1  Mad.  «1 1 . 
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that,  the  plaintiff  may  have  a  commission  before 
answer  (s) ;  and,  in  many  cases,  it  is  plain,  it  might 
be  very  mischievous  if  the  defendant  could  de- 
prive the  plaintiff  of  a  commission^  during  all  the 
period  of  orders  for  time.  And,  under  such  cir- 
cumstances, depositions  taken  before  issue  joined, 
May,  by  order,  be  read  even  on  a  trial  at  Law  (/). 

Though  a  proceeding,  merely  in  Equity,  cannot    An  injunctioa 
be  restrained  by  an  injimction,  granted  by  ano-  EquSy,  to  stay 
ther  independent  Court  of  Equity,  against  pro-  j^lJ^Xfot 
ceedinira  ai  Law;  yet,  where  a  commission  is  be  contravened, 

.        •  by  applying  to 

moved  for,  in  Chancery,  in  a  cause  instituted  for  another  Court  of 
the  purpose  of  obtaining  an  examination  of  wit-  oMttmLSn*to 
nesses  abroad,  in  support  of  an  action;  such  a  L^r^'i^JlT' 
motion  must  be  considered  as  a  step  in  the  proceed-  *«  ^ctwa. 
ings  at  Law,  and,  therefore,  in  contravention  of  an 
injunction  by  the  Court  of  Exchequer,  granted  to 
stay  proceedings  in  the  action  (u). 

In  consideration  of  the  fraudulent  management    Depositions, 
which  might  be  practised,  if  a  witness  were  per-  QIl^pSS; 
mitted  to  go  before  commissioners  with  a  prepared 
deposition ;  whenever  such  a  fact  is  disclosed,  a 
Court  of  Equity,  without  attending  to  the  parti- 
cular circumstances,  will  order  the  deposition  to 
be  suppressed  («?).    The  same  rule,  founded  on   As  they  will  be 
the  same  principle,  will  be  observed,  when  the  so-  tof  oVilferi^^^^^^ 
licitor  for  one  of  the  parties  has  acted  as  a  com-  or  his  clerk,  take 

*  part  in  the  exe- 

misBioner  (a);  or,  when  his  clerk  has  been  em-  cutionofthe 

commission. 

ployed 

(*)  Bowden  v.  Hodge,  2  Swan.  363. 

263.  (w)  Shaw  V.  Lindsay 1 15 Yes. 

(t)  Gordon  v.  Gordon^  1  Swan.  383. 

171.  («)  Sehvyn  v.  Gill,  2  DJck. 

(tt)  Novaes  v.  Dorrien,  4  Mad.  563. 
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ployed  as  clerk  to  the  commissioners  for  the  ex- 

amination  of  witnesses  (y). 

Examination  as     An  examination  to  the  credit  of  a  witness  who 

a%itnnB»  how    ^as  been  examined  in  the  cause^  must  go  only  to 

restricted.         ^^^  credit  of  the  witness^  and  be  confined  to  such 

facts    as  affect  credit  and  character  only^  and 
are  not  material  to  the  matters  in  issue  in  the 
cause  (s) :  it,  indeed^  it  be  permissible  to  go  into 
any  particular  facts  whatever ;  or  make  any  inqui- 
ry beyond  the  dry  question^ — whether  the  wit- 
ness is  to  be  believed  on  his  oath  (a)  1    It  is  ob* 
vious>  that,  the  only  use  of  examining  to  credit  is> 
that  the  Court  may  justly  appreciate  the  testimo^ 
ny  of  the  witness,  to  affect  whose  credit  is  the  ob- 
A  party  muat  ject  of  that  examination.    A  party,  therefore,  who 
^<M:eeding^  ^  ^    cxccutcs  a  commission  for  that  purpose  after  the 
^^vyTo^ot  hearing  of  the  cause,  when  it  can  be  of  no  use, 
taken  in  regular  m^gt  pay  the  costs  of  such  uunccessary  proceed- 
ing.   Upon  a  similar  principle,  if  a  party  be  per- 
mitted to  go  into  new  evidence  upon  a  rehearing, 
still,if  he  even  succeed,  he  ought,  when  it  comes 
.    to  the  question  of  costs>  to  indemnify  the  other 
party,  for  not  having  produced  that  evidence  at 
the  original  hearing  (h). 
Rules  of  cri-        In  general,  the  rules  of  evidence  are  the  same  in 

dence  the  same  ^ 

in  Equity  as  at  Courts  of  Equity  as  in  Courts  of  Law ;  yet,  in  the 
plication  of  thoiie  application  of  thosc  rules,  diversities  must  neces- 
d?ife«^tl^^^  sarily  arise,  from  the  different  modes  of  proceed- 
S£tt^^  ing  ii^  th^  two  jurisdictions.     The  grounds  on 

condary  evi-  which 

dence. 

(y)  Newton  v.  Foot^  2  Dick.  &  Bea.  15S. 

793 ;  Cooke  v.  WiUon^  4  Mad.  (a)  Anonym,  d  Ves.  &  Bea. 

dSl.  94. 

{z)  White  V.  FusseU,  1  Ves.  (6)  fVkUe  v. FuiseU,M  supra. 
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wbkh  sebondffl7  evidence  of  the  contents  of  writ- 
ten instxaiments  is  admitted^  are  in  both  the  same; 
namely^  that,  a  party  has  not  the  means  of  pro- 
ducing the  instruments  themselves,  either  because 
they  are  lost  or  destroyed,  or  are  in  the  possession 
or  power  of  the  adverse  party.  At  Law,  it  is  not 
known,  till  the  time  of  trial,  what  evidence  will  be 
offered  on  either  sidi^:  but,  even  tibere,  when, 
from  the  nature  of  the  proceeding,  the  party  must 
know,  that,  the  contents  of  a  written  instrument 
in  his  possession,  will  come  into  question,  it  is  not 
necessary  to  give  any  notice  for  its  production  (c). 
And,  in  the  Court  of  Chancery,  as  each  party, 
before  the  hearing,  is  fully  apprised  of  all  the  pa- 
rol evidence  that  has  been  given  on  the  other  side, 
it  is  impossible  that  either  should  be  taken  by  sur- 
prise, or  unprepared  to  produce  any  written  docu- 
ment  in  his'  possession,  which  is  referred  to  in  the 
depositions  on  the  put  of  his  opponent;  and 
there  can  be  no  reason  for  shutting  out  secon- 
dary evidence,  for  want  of  notice  which  would  be 
merely  superfluous  ((f). 

Courts  of  Equity  are,  properly,  very  jealous  of  ReHczamination 
applications  for  the  re-exami&ation  of  a  witness,  \\^ ; 
from  the  apprehension  that  he  may,  perhaps,  be 
practised  upon,  in  the  interval  between  his  first  and 
(his  proposed)  second  examination.    And  although  with  what  re- 
a  witness  has,  upon  his  own  application  and  qfi-  Lmetiinea  au 
davit,  been  permitted  to  have  an  opportunity,  by  ^^^^* 

a  re-examination, 

(c)  Rex  y.  AickU,  1  Leach's     Pull.  145;    How  v.  Hall,  14 
Cr.  L.  830,  cited  and  confirmed     East,  275. 
in  Bucher  ▼.  JarraU,  3  Bos.  &         (d)  Wood  v.  Strickland,   ft 

MeriT.  464. 
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a  re-examination^  of  correcting  a  specific  error ; 
yet  the  order  was  expressly  confined  to  that  single 
purpose.    To  allow  a  witness^  upon  his  own  alle- 
gation of  mistake^  to  be  examined  entirely  de  niofoo, 
would  be  enabling  him  to  throw  in  the  most  per- 
nicious alteration  of  his  evidence  {e\    And  even 
with  respect  to  a  specific  mistake,  the  indulgence- 
of  a  re-examination  will  be  but  sparingly  and  can-* 
Cftiesofevi-    tiously  granted.    The   distinctions  upon  wlndi 
a^groondforVr^  ^*  ^^  ^'^^^  granted,  or  refused,  are  not  always  ve- 
11!%  "^'^""'  T  clearly  laid  down  in  the  reports ;  but  this  prin- 
ciple may,  perhaps,  be  collected  from  them;— > 
that,  nothing  but  the  strongest  conviction  of  a 
mistake  having  been  really  made,  will  justify  an 
order  for  a  re-examination;  but;  where  it  isevi«* 
dent  to  the  Court,  that,  the  inaccuracy  in  the 
point  to  be  corrected  arose,  truly  and  merely, 
from  a  mistake  in  the  witnesisi,  it  would  not  be 
doing  justice  to  the  party  in  the  cause,  not  to  per- 
especially,  mis-    mit  it  to  be  amended  (/).    And  the  propriety  of 
of  the  examiner,  such  amendment  would  be  still  more  evident,  if 

the  mistake  appeared  to  have  originated  on  the 
But  allegation  part  of  the  examiner  0?).    But,  in  every  case,  the 

of  mistake  will  .  ^   ,  ,  .,  ,       ^  •       ,i.     ,i 

not  suffice;  it      mistake  must  be  evident  to  the  Court  itself;  the 
to^uie  Court.*"    allegation  of  the  witness  will  not  do:  in  one  very 

special  case,  in  which  it  was  alleged,  that,  the  wit- 
ness was  deaf,  and  owing  to  that  infirmity  had  &1I- 
en  into  an  error,  which  he  was  desirous,  from  mo- 
tives of  conscience  only,  to  correct;  a  commission 

for 

(e)  Kirk  V.  Kirk,  1 8  Ves.  283,  5  Mad.  469. 

286.  {g)  Ingram  ▼.  Mitchell^  5 

(/)  S.  C.  Rowley  v.  Ridley,  1  Ves.  299 ;  GrielU  v.  Gansen^ 

Cox.  288;  Asbee  v.  Shipley,  2  P.Wnu.  SiS. 
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for  bis  re*«xamiiiation  issued;  but  was  afterwards 
suppressed  by  Lord  Clarendon,  on  advising  with 
the  Master  of  the  Rolls,  and  consulting  the  six 
clelfks  (h).    This  judgment  is  in  conformity  with 
modem .  decisions,  and  its  soundness  is  evident ; 
for,  if  a  witness,  after  having  once  completed  his 
depositions,  were  allowed  to  return  to  correct 
them ;  and,  still  more  plainly,  if  he  were  allowed,  on 
such  re-examination,  to  introduce  new  matter; 
who  does  not  see  what  latitude  would  be  given  to 
fraud,  and  artful  suggestion,  on  the  part  of  those 
interested  in  the  effect  of  his  depositions  (i)  ? 
.  Equal  mischief  might  arise  from  permitting  a    An  appHoitioD 
defendant  to  amend  his  answer ;  but,  where  no  prin-  amendTao  aoiwer 
cipleof  public  policy  would  be  infringed  by  the  '^i^S^^^^ 
indulgence,  and  where  it  would  benefit  the  plain- j^oosy; 
ti£^  (by  removing  out  of  his  way  the  effect  of  a  d^ 
nial,  or  giving  him  the  benefit  of  an  admission,)  the 
defendant  may  be  permitted  to  file  a  supplement 
tal  answer.    The  Court,  however,  does  not  listen  and  leareto  file 
to  the  appKcation  without  the  most  careful  exami-  ll^^g^^^ 
nation ;  nor  without  a  precise  restriction  of  the  «^^^  without 

.      "^  precue  reatnc- 

supplemental  correction  to  be  introduced  (k) :  and  tioDSL 
the  indulgence  is  only  to  be  obtained  under  very 
particular  circumstances,  where  it  is  sought  to 
put  on  the  record  an  addition  prejudicial  to  the 

plaintiff. 

(h)  Randall  v.  Rkhford,  %  Powell,  1  Meriv.  131;  BotU\. 

Preem.  178,  and  extract  from  Birch,  5  Mad.  68;   Ashee  v. 

Reg.  Lib.  in  second  edition  of  Slupley,  ibid,  469. 

that  work ;  where  (it  may  be  ob-  (k)  Strange  v.  ColUnSf  2  Ve«. 

served)  the  word|)fetn<t^i«  mis-  &  Bea.  165,  167;  Livesey  ▼. 

printed  forn^iiew.  fVilean,  1  Ves.  &  Bea.  149; 

(t)    Lord    Abergavenny    v.  /Jirffey  v.  0^?<?,  Wightwick,  3«. 
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FonnofKtani-  {risuitiff  (/)•    Where  an  answer  has  bean  takm 

■  _ 

takcn°abroad,  by  ^7  conumssion  abroad^  the  striei  rale  is,  that,  the 
comminioD.       messenger  must  make  oath,  before  one  of  the  Mas- 

tersy  identifying  the  instrument  as  being  that 

which  he  received  from  the  commissioners,  and  as 

being  in  the  same  state  ia  which  he  received  it 

The  latter  part  of  this  oath  has  been  dispensed 

with,  in  a  case  where  the  answer  was  opened  by 

mistake,  but  not  then  read,  by  the  defendant's  s<h 

Ucitor.    This  permission  tb  file  answers  with  some 

deviation  from  strict  regularity,  ia  not,  however, 

to  be  granted  without  great  caution  (»i). 

What  iadeem.     The  docisiou  as  to  what,  in  each  particular  case, 

innxf^eDce  in   Constitutes  impertinence,  is  not  always  an  easy 

aoBwen.  ^^^     Whfere  what  IS  pertinent  is  mixed  up,  in  an 

answer,  with  what  is  impertinent,  it  may  be  im* 
possible  for  the  Master  to  separate  the  one  from 
the  other,  and  he  may  find  it  necessary  to  report  the 
whole  impertinent.  For,  a  defendant  may  aet 
forth  an  account,  by  an  exhibition  of  all  particu- 
lars, in  such  a  way  as,  though  in  one  sense  it.  may 
be  said  to  be  pertinent^  would  not  be  the  less  nu«» 
gatory  and  oppressive  (n).  If  a  plaintiff  really  de- 
sire to  be  furnished  with  these minutedetails,hewUl 
have  no  difl^culty  in  explaining  his  purpose  by  a 
special  interrogatory :  but  it  would  be  highly  in- 
convenient to  hold,  that,  in  answer  to  the  common 
A  defendant  interrogatories,  a  defendant  would  be  justified 
cumber  the  re-    in  loading  the  parties  with  the  expense,  which 

would 

(/)  Edwards  y.  M^Leay,  2         (m)  Cox  v.  Netvnum,  %  Ves. 
Ves.  &  Bea.  257 ;    Curling  y.     &  Bea.  170. 
MarfnU  Tonmend^  19Ve8.681.     (njNwrmayv.Rofve.llitr.  S56. 
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w6uld  attend  setting  fdtth,  in  a  schedule^  a  mere  card,  aod  create 

_         _  ,    ,  .-ii      i»      .  1      cxpcDBC,  by  un- 

transcnpt  of  tradesmen  b  diHs,  for  mstanee,  or  the  neceasary  details; 
pri(\es  in  an  auctioneer's  catalogue  (d).     AU  that  not  Specially  in-" 
is  required  in  an  answer,  is,  that,  the  defendant  ^«>8»*«^- 
should,  fairly  and  pertinently,  set  forth  so  much  of 
whatever  instrumettt,  or  other  document,  respeet- 
ing  which  he  is  interrogated,  as  is  sufficient  to  sa- 
tisfy the  object  and  inquiry  of  the  plaintiff's  charge 
and  interrogatory.    The  defendant  must  not  wan- 
tonly incumber  the  Record  beyond  that,  so  as  un- 
necessmdly  to  harass,  and  increase  the  difficulties 
of  the  plaintiff(;i).    A  defendant  would  give  in- 
formation very  oppresidively,  who  merely  set  fotth 
a  schedule  with  reference  to  transactions  spread 
over  a  long  series  of  years ;  and  from  which  sche- 
dule it  might  be  nearly  impossible  to  discover  the 
totals  really  relevant  to  the  question  in  dispute. 
It  may  happen,  tliat,  certain  descriptions  of  defbn-  uor  must  he 
dants,  (trustees,  or  executors,  for  example,)  can  Master's  office  a 
give  no  better  information ;  and,  that,  the  accounts  SJ^enhe^S^k*' 
will  enable  the  plaintiff  to  learn  as  much  as  the  to  give  informa. 

*  tion  more  suc- 

defendants  know :  but  to  that  extent  they  must  cinctiy. 
pledge  themselves.     The  Court  will  not  permit 
accounts  to  be  thrown  into  the  Master's  office,  un- 
less the  body  of  the  answer  contain  an  averment, 
that,  that  is  the  best  information  the  defendants 
can  give  (9).    As  the  defendant  is  never  bound  to  what  is  immat&. 
answer  such  parts  of  the  plaintiff's  bip  as  ate  not  "(^  be  aniwcred. 
material,  it  is  the  constant  practice,  in  the  Courts 

both 

(0)  S.  C.  Beaumont  v.  Beau-  {p)  King  v.  Teale,  7  Price, 

monl,  5  Mad.  52 ;  M'Morrigv.  280. 

Emm,  8  Price,  676 ;  Alsager  (q)  WhUe  v.  WilUams,  8  Vc». 

V.  Johmon^  4  Vea.  JW5w  195. 
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both  of  Chancery  and  the  Exchequer,  to  decide 

upon  exceptions  with  reference  to  their  inunateria- 

At  what  time  Hty  (r) :  But,  exceptions  to  a  report  of  imperti- 

re^Mrted^mperti-  Hcuce  cauuot  be  taken  after  the  impertinent  mat* 

SSct.  ""^^  ^    *^^  ^*^  y^e^Vk  expunged ;  though  before  this  has 

been  actually  done,  exceptions  may, be  taken  to 

the  report,  notwithstanding  an  order  to  expunge 

has  been  obtained :  a  special  application,  however, 

must  be  made  to  the  Court  to  suspend,  or  discharge, 

Whenobjec-  the  Order  («):  When  a  question  has  been  referred 

te??rm>rt ought  ^  a  Master,  it  is  generally  necessary  that  objec- 

firatmt^&  ^     iSi^riA  (if  any  are  intended  to  be  made)  should  be 

taken  to  the  draft  of  the  report,  before  the  party 

can  except;  in  order  that  the  Master  may  have  an 

opportunity  of  reconsidering  his  opinion :  and  this 

.    is  not  form  but  substance.    If,  however,  through 

accident  or  surprise,  that  has  not  been  done,  the 

Court  will  give  the  party  leave  to  except,  upon  a 

proper  qj^avit  of  such  accident  or  surprise  (f). 

ciortBofmo-        By  a  General  Order  (i^),  it   is  directed,  that, 

lODi  a   a  on  ; ,,  ^j^en  a  party  gives  notice  of  motion,  and  does  not 

move  accordingly,  he  shall,  if  no  affidavit  be  filed, 
pay  to  the  other  side  forty  shillings  costs,  upon  pro- 
duction of  the  notice  of  motion.  But  when  an 
affidavit  is  ffied  by  either  party,  the  party  giving 
such  notice  of  motion,  and  not  moving,  shall  pay 
to  the  other  side  costs,  to  be  taxed  by  the  Master, 
unless  the  Court  itself  shall  direct,  upcm  produc- 
tion 

(r)  Agar  y.  Regent's  Canal  (t)    Banker  v.  Nixan^     S 

Company^  Cooper,  215;  Hirst  Mad.  439;  Pennington  y.  Lord 

V.  Peirse,  4  Price,  S44;    As-  Muncaster,  1  Mad.  555. 

iomv.  rAomp*o»,4Price,'337.  (u)  Dated   5th  of  August, 

(s)  Mortimer    v.    West,    S  181     Steted'S  Mad.  318, 
Swanst.  ftSO. 
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tion  of  the  notice  of  motion,  what  sum  shall  be 
paid  for  costs."    Until  such  costs  are  paid,  the  till  sacb  costs 
party  cannot  be  heard  to  make  any  motion  in  the  the  parij^cmloc 
cause  (it).    And  where  a  party  has  been  directed  S^f^d^if  *hc 
to  pay  the  costs  of  previous  applications,  which  J^^^gJJ^'J^^^ 
costs  have  been  taxed  but  not  paid;  any  subse-  <>ra«^  itwui  be 

_  ,       .       ,  ,        ,  -M  discharged. 

quent  orders  obtamed  by  the  same  party  will,  on 
motion,  be  discharged  for  irregularity  (a;).    Upon  Practice  when  a 
the  principle  of  not  allowing  one  party,  vexatious-  S^wnapieafor"** 
ly,  to  put  another  to  the  expense  of  preparing  to  nS  ap^atSe 
meet  a  question,  which,  at  the  expected  time  for  *>«"«  *'"■  «««! 
discussion,  is  abandoned;  if  a  defendant  set  down 
a  plea  for  argument,  but,  when  it  is  called  on,  do 
not  appear ;  upon  qffidavit  of  service  upon  the 
plaintiff  of  the  order  to  set  down  the  plea,  it  will 
be  overruled ;  without  such  qffidaoit  the  plea  can 
only  be  sruck  out;  it  will  not,  however,  be  restor- 
ed to  the  paper,  unless  the  party  making  default 
properly  accounts  for  his  not  having  been  prepar- 
ed when  the  plea. was  called  on  (y). 

A  bill  of  interjpleader  will  lie,  althouirh  one  of  ,„f^<^«  "P<» 
the  parties  claimmg  the  property  is  out  of  the  pleader, 
jurisdiction ;  otherwise,  by  fraudulently  absenting 
himself,  he  might  prevent  the  other  claimant  from 
obtaining  justice.  If  the  answer  of  the  absent  de- 
fendant be  not  put  in,  in  reasonable  time,  a  perpe- 
tual injunction  will  be  awarded  against  him(s); 
and  when  an  answer  has  been  put  in  by.  one  of  the 

defendants, 

(»)  Bellchamber  v.  Giani,  3  2  Mad.  d8. 

Mad.  550.  (z)  Martinxus    v.  Helrmth 

{x)   Killmg  V.   KilUng,   6  ^  Schmidt,  Coop.  248;  ^to- 
Mad.  68.  venson  v,  Anderson,  2yei.  & 

(y)  Mazzaredo  t.  Maitland,  Bea,  412. 
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defendants,  should  there  be  any  improper  delay 
on  the  part  of  the  plaintiff  in  getting  in  the  an* 
swers  of  the  other  defendant,  that  will  afford  a 
special  ground  upon  which  the  party  who  has 
answered  may  move  to  have  the  money  paid  out 
to  him,  if  tt  has  been  brought  into  Court  (a). 
Bill  taken  pro      If  A  defendant  abscond  in  evasion  of  prooess, 

r&^S'   and  in  orf«r  to  disappoint  aplaintiff'sjustclainis; 

^rtrt"*'^"^"  the  bill  may,  by  statute  (^),  be  taken  pro  confesso 

against  him,  and  such  decree  made  thereon  as  may 

seem  just:  provided  it  appear  by  affidavit,  that, 

such  defendant  had  been  in  England  within  two 

The  Court      y^ars  ucxt  before  the  subposna  issued.    And  if  a 

may  enter  an  ap-  defendant  bo  brouflht  into  Court  upon  habeas 

pearance  for  a  ^  ^ 

defendant  who  coTpMS,  aud  rcfuse  to  ^itcT  liis  appearance,  the 
when  brought  in  Court  may  enter  it  for  him,  and  such  proceeding 
upon         cor-  ^^^^  ^  thcreupos  had,  as  if  the  party  had  himself 

entered  an  appearance. 
Bills  taken  pro      With  respcct  to  pcFsous  having  privil^e  of 
S^1SS»*^  Par-  Parliament,  it  is,  by  a  more  recent  statute  (c), 
iiSS^rorf***"*^  wholesomely  provided,  that,  bills  may  be  taken 
ceM  of  aequertm.  pro  co^esso  agaiust  them,  after  the  return  of  pro- 
cess of  sequestration  for  enforcing  their  appearance, 
without  the  necessity  of  shewing  that  they  have 
absconded  (which  their  personal  privilege  renders 
an  unnecessary  evasion)  to  avoid  the  process  of 
the  Court.    It  was  on  one  occauon  (d),  held,  (ac- 
cording to  the  report,)  that  the  5th  section  ol  the 
la^t  cited  statute  applied  to  bills  for  discovery 

alone: 

<«)  S.  C.  ffyde  v.   Wurren^         (c)  Stat.  45  Geo,  $,  cap,  124. 
19  Ves.  SiS.  [d)  Jones  v.  Davis,  17  Vet. 

(b)  Sut.  5  Geo.  2,  «ap.  ft5.       368. 
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alone:  ba<^  in  a  later  case  (e)^  Hwas  said^  that^ 
this  was  a  misapprehension,  and  could  not  govern 
the  practice:  principle  there  clearly  seems  none 
for  confining  the  relief  given  by  the  act  to  bills 
for  discovery  merely ;  Unless  the  language  of  the 
statute  be  thought  too  explicit  to  admit  another 
construction ;  but  it  seems  wotrded  with  that  hap- 
py laxity,  which  leaves  to  judicial  interpretation 
the  task  of  fixing  the  meaning  of  the  legislature. 

A  bill  may  be  taken  pro  covtfe^^o  although  a  de*    in  the  ordinary 
murrer,  or  plea,  has  been  filed,  if  the  same  be  over*  Court  a  bui  may 
ruled;  or  although  an  answer  has  been  put  m,  if /e^^o,  afl^adeT 
It  be  reported  insUflBlcient(/);  for,  in  none  of  these  £SweI^9mf^[. 
cases  can  it  be  said  that  the  plaintiff  has  made  de-  f^*  ^  declared 
fence.    And,  notwithstanding  a  full  answer  has 
been  put  into  the  original  bill;  yet,  if  the  bill  be 
amended,  and  the  amendments  are  not  answered, 
the  bill  may  be  taken  pro  coftfesio  generally,  for 
tiie  origiual  bill  aftd  the  amendmiMts  form  but  one 
record  (g\ 

Where  a  decree  upon  a  bill  taken  pro  covtfeBso '  Mode  of  im- 
is  made  after  appearance,  according  to  the  ordina-  ^made^uf^n 
ry  course  of  the  Court,  it  can  only  be  impeached  l^lJ^^l^^"" 
by  bill  of  review,  or  a  bill  to  set  it  aside  for  fraud.  ^JT*5^  T"* 

•wirr,  .     ,  of  the  Court, 

Where  a  similar  decree  is  made  under  the  before  or  under  the 
cited  statute  of  the  5th  Geo.  2.  the  sixth  sec-  '***"*''• 
tion  of  ihat  statute  prescribes  the  conditions  upon 

which 

(e)  Logan  v.  Orant,  1  Mad.  Lord  Arundel,  8  Ves.  88 :  see 

626.     See  the  next  chapter.  mfra. 

( /)  Attorney    General    v.         (g)  Jopling  v.  Stuart,  4  Ves. 

Young,  S  Yes.  209;  Turner  v.  BWj    Bacon  v.  Griffiths,    ibid. 

Turner,  1  Dick.  316 ;  Davis  V.  m  note. 
Davis,  2  Atk.  24 ;    Gregor  y. 
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which  proceedings  may  be  recommenced^  as  if  no 
such  decree  had  been  made  (h).  It  is  with  this 
qualification  at  leasts  that  the  dictum  of  Sir  John 
Leach,  V.  C.  must  be  understood^  when  he  said 
there  was  no  difference  whether  a  bill  is  taken 
A  decree  pro  pro  cowfesso,  before  or  after  iappearance  (i).  In  one 

tonfiuo  must  be  ,  ^.jm 

drawn  up  by  the  rcspcct  there  ccrtamly  seems  to  be  no  difference^ 
plaintiff^*  ^  *  ^  whenever  a  bill  is  taken  j9ro  cofifesso,  whether  in 

the  ordinary  course  or  under  the  statute,  such  a  de- 
cree is  to  be  made  as  in  the  judgment  of  the  Court 
shall  seem  fit;  the  plaintiff  is  not  allowed  to  take 
such  a  decree  as  he  chooses  to  abide  by  (k). 
^^Jf  Sec"  When,  after  an  order  for  taking  a  bill  pro  con- 
of  an  anfwer,     fesso,  an  auswcr  is  put  in,  the  plaintiff,  by  accept- 

afteran  order  for  *f  x 

taking  the  bill     mg(Q  such  auswcT,  waves  the  proccss:  but  the 
pro  amjmo.       order  wfll  riot  be  discharged;  where  the  answer  is 

not  so  accepted,  upon  mere  payment  of  costs;  the 
Court  will  at  least  see  what  sort  of  answer  it  is 
proposed  to  put  in'(m).  And  if,  in  such  case,  an 
answer  be  put  upon  the  file,  but  not  accepted  by 
the  plaintiff,  he  may  move  to  have  it  taken  off  the 
file  for  irregularity:  but  if  he  have  so  far  recogniz- 
ed the  answer  as  to  take  an  office  copy  of  it,  he 

cannot 


(A)  Ogilvie  v.  Hemc^  13  Ves. 
564;  Short  v.  Donmer,  2  Cox, 
84;  Manet  v.  Matver^  1  Cox, 
104. 

(t)  London  v.  Ready,  1  Sim. 
&  Stu.  44:  See  Nodes  v.  Bat- 
tle, 2  Cha.  Rep.  284  ;  Anonym. 
2  Freem.  127. 

{k)  Geary  v.  Sheridan^  8 
Ves.  192;  Knight  v.  Young, 
2  Vea.  &  Bea.  18G. 


(1)  Hawkins  v.  Croke,  Mos- 
ley,  S89;  Williams  y^  Thomson, 
as  the  reports  of  that  case,  in 
1  Cox  418,  and  2  Br.  279,  are 
corrected  in  11  Ves.  77:  and 
see,  infrd,  the  effect  of  such  ac- 
ceptance as  to  costs  of  t!ie  coa- 
tempt 

(m)  Heme  v.  Ogilvie,  1 1  Vea. 

77. 
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tannot  rabsequently  treat  it  as  a  nullity  (n).    And     An  order  for 
after  an  order  tor  taking  a  hiSLpro  confesso;  if  a  a^f^^otll^ 
defendant  apply  on  the  score  of  surprise,  or  acci-  defe^d^f  «"aj^^^^ 
dent,  and  within  a  reasonable  time,  the  Court  «^^^'  "«>'«« 

■troDg  grounds 

might,  on  making  out  such  special  case,  listen  to  are  shewu. 
him  {o) :  but,  to  get  rid  of  the  order,  a  strong 
ground  is  necessary^  the  Court  being  very  tender 
of  opening  a  decree  of  this  sort.  A  distinction 
must,  certainly,  be  admitted,  between  default  pro- 
ceeding from  obstinacy,  and  that  which  may  be 
supposed  to  proceed  from  imbecility  of  mind. 
The  Court  would  be  disposed  to  asnst  the  latter 
case ;  but  the  fact  embracmg  the  whole  period  of 
delay,  must  be  established  by  other  evidence  than 
that  of  the  party  himself  (p). 

When  a  defendant  to  a  suit  in  Chancery,  be-  wheu  adefend* 
ing  in  the  custody  of  the  Warden  of  the  King^s  2^Ide\l"  p^^ 
Bench,  is  brought  up  to  the  bar  of  the  Court  of  ^^^c»»5'*S^y'*>y 

•  '  o  x^  a  frauduieut  use 

Chancery,  to  answer  for  his  contempt  in  not  put-  of  the  writ  of  ba- 
ting in  an  answer  to  the  bill  filed  against  him ;  out  in  the  King*8 
and,  on  his  persisting  in  his  said  contempt,  he  is  against  him  may 
turned  over  to  the  Fleet,  under  an  order,  that,  at  ^^^  ^^ 
the  return  of  an  habeas  carpus  cum  causis,  the 
Warden  of  the  Fleet  shall  bring  him  again  to  the 
bar:  if  the  defendant  cause  himself  to  be  removed 
badL  to  the  Kin^s  Bench,  by  habeas  corpus,  in  or- 
der to  elude  the  process  of  the  Court  of  Chancery ; 
the  bill  will  be  ordered  to  be  taken  pro  confesso 
against  him,  unless  he  put  in  his  answer  by  the 
time  at  which  an  aUas  pbtries  would,  regularly, 

have 

(n)  Sedgkr  v.  Tfte,  11  Veg.      1  Cox  413. 

(o)  fFUUamt  v.    Thompion,     &  Bea.  186. 
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have  issued  against  him  (q).  It  must  be  undei^ 
stood,  .however,  tbat^  it  is  only  where  a  man  i^ 
confined  in  another  prison  under  process  in  a  civil 
cause,  that  he  can  be  turned  over  to  the  Fleet 
aim  causis ;  a  prisoner  brought  up  before  the 
Court  of  Chancery  from  confinement  under  a  cri- 
minal charge,  must  be  remanded  to  the  prison 
from  which  he  came ;  and  as,  in  such  case,  the 
process  of  the  Court  of  Chancery  cannot  reach 
him,  no  alias  pluries  ean  issue,  upon  which  a  de- 
cree pro  coTifesso  could  be  founded  (r). 
Cross-biii  for       A  cross-biU  for  a  discovery,  if  taken  pro  coTjfes- 

&  discovery  iT 

taken  pro  ron/e#-  ^o,  may  be  read  as  evidence  at  the  hearing  of  the 
dencri^hr*  original  bill(*);  and;  as  against  the  defaulter,  the 
hearing  of  the     allegations  in  the  cross-bill  must  be  taken  to  be 

original  bill.  ^ 

Bill  may  be  truc :  uor  is  a  plaintiff  to  be  told,  that,  because  he 
«o though  seques-  has  a  sequcstratiou,  for  want  of  answer,  executed 
exmited!*^^^"  against  a  defendant,  he  must  stop  there;  he  may 

still  proceed,  in  Equity,  till  he  has  procured  the 
bill  to  be  taken  pro  corifesso  (t). 
When  a  bill        If  there  be  only  one  defendant,  who  is  in  custody, 
may  be  taken      ^Yie  bill  mav  be  taken  pro  confesso  upon  motion ; 

•pro  confesso  on  ^  jr  ^/  r  » 

motion;  and       the  clerk  iu  Court  attending  with  the  record:  but 

when  the  cause 

must  be  set        if  there  be  more  defendants  than  one,  (and,  where 
**^"'  an  only  defendant  is  not  in  custody,)  the  cause 

but  in  the  latter  must  be  sct  dowu  {u),  Qut  such  a  cause  may,  on 
^'be^dvanc-  motiou,  be  advanced  to  the  head  of  the  paper  («r); 
^'  for 

(q)  ^turgesY.  Brorvnf2Mer.  (t)  Davis  v.  Davis,  2  Atk* 

511;  Prendergast  v.  Sauhergue^  25,  24. 

2  Meriv.  512,  in  note.  (u)  Seagrave  v.  Edwards,  $ 

(r)  Moss  V.  Bronm,   I  Ves.  Yes.  372;  Attorney  General  v. 

&  Bea.  307 :  and  see  Rogers  v.  Young,  3  Ves.  209. 

Kirkpatrick,  3  Ves.  573.  (w)  Hart  v.  Ashton,  1  Mad. 

(#)  Cory  y .  Gertcken,  2  Mad.  45 .  175.. 
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for  it  would  be  aiding  the  fraudulent  delay  of  jus- 
tice^ attempted  by  the  defendant,  if  the  cause  were 
to  wait  its  regular  turn  for  hearing.    It  is  upon  as  it  may  when 

, ,  ,         ..,,,,    .A     J  •   •  1.       -L  1.x   --^    *  decree  nisi  has 

this  principle^  that^  if  a  decree  ntsz  has  been  obtain-  been  obtained,  if 
ed  for  default  ofthe  defendant's  appearance,  he  will  JeKpEtr"^ 
be  ordered  to  shew  cause  at  an  early  day;  without  j«»t»<^^- 
waiting  for  the  decision  of  the  causes  already  set 
clown  (x).    For  it  is  in  the  discretion  of  the  Court 
to  direct  any  cause  to  be  advanced,  whenever  such 
a  measure  appears  necessary  for  the  purposes  of 
eomplete  justice  (y). 

A  plaintiff  by  amending  his  original  bill  (how-    When  plaintiff 

,,   __  _  lyvvo  1      by  amending  his 

ever  sught  the  amendments  may  be  (z),)  after  the  original  bin  after 

o"i»  n        _         -L'n    1  "L  •         •      '^  "I  j_  a  cross- bill  filedf 

filing  of  a  cross-bill,  loses  his  priority ;  and  cannot  ig^e,  his  pnonty. 
insist  on  an  answer  to  his  bill  before  he  answers 
the  cross-bill.  The  proceedings  on  the  original 
bill  are  not,  however,  stayed,  merely  by  the 
amendment ;  it  is  necessary,  that,  the  plaintiff  in 
the  cross-bill  should  move  for  an  order  to  stay  pro- 
ceedings in  the  original  suit  until  the  plaintiff  shall 
have  fully  answered  the  cross-bilL  When  no  such 
order  has  been  obtained^  an  attachment  may  be 
issued  by,  or  an  injunction  sustained  on  the  part 
of,  the  original  plaintiff  (a). 

A  defendant  to  an  injunction  bill  may  frame  a    On  the  coming 

1        •,,  ,  ^  _      _  in  of  an  answer 

plausible  case  by  way  of  answer,  and  then  come  to  an  injunction 
into  Court  with  an  assertion  that  he  has  fully  an-  ^ly  b^  shew^'n  ^^ 

swered, 

(x)  Margravine  of  Afispach  («)  Johnson  v.  Freer,  %  Cox, 

V.  Noel,  1  Mad.  313 ;  S.  C.  19  371. 

Ves.  678.  (a)NoeH. King,  1  Mad.  894 ; 

(y)  Hoyle  v.  Liveeay,  1  Mer-  Mason  v.    Murray^  2   Dick. 

-S8«-  .586. 
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caoM  against  dia- swered^  in  Order  to  procure  tlie  injunotion  to  be 
junctioo ',  ^ '°     dissolved.    The  Court  itself  has  not  the  means  of 

judging  whether  tine  assertion  be  true,  and  oan  out 
ly  ascertain  ike  fact  by  a  reference.  It  is  upon 
this  ground  (whieh>  though  it  may  occasionally 
expose  a  defendant  to  unmerited  inconvenienee, 
is,  upon  the  whole,  the  course  least  open  to  firaudu^ 
lent  abuse,)  that,  upon  an  order  to  dissolve  the 
injunction,  unless  cause  shewn,  the  Court  allows 
exceptions  to  be  shewn  for  cause ;  and  that  even 
even  though  mich  when  uo  cxceptious  are  actually  on  the  file,  upon 

exceptions  are  ,  .    .  .  . 

not  actually  filed:  the  plaintiff's  Undertaking  rto  file  them  immediate- 
but  if  the  Master  ly.    But  if,  on  a  reference  t6  the  Master,  the  an- 

Feport  theauswcr  '  —^ 

to  be  sufficient,  swer  be  reported  sufficient,  the  injunction  is  ipso 
the^re^rt  wii?  Ji^to  gonc,  and  an  exception  to  the  Master's  re- 
SunS^Se  port  will  not  uphold  it  (i).  The  rule  is  the  same 
rule  is  the  same  where    there    has   been  a  reference  for  ilnper^ 

upon  a  reference  '■ 

for  impertinence,  tiueuce,  and  the  answer  is  reported  to  be  not  im- 
pertinent (c).  And  in  neither  case  is  the  plaintiff 
without  remedy,  if  the  Court  should  differ  from 
the  Master  in  its  opinicm  as  to  the  sufficiency,  or 
pertinency,  of  the  defendant's  answer;  for,  on  the 
allowance  of  exceptions  to  the  report,  the  injunc^ 
tion  may  be  revived  (rf). 
A  motion  for       Au  injunction,  except  it  be  to  stay  waste,  can, 

only  be  made  on  out  of  term,  ouly  be  mo ved  for  on  a  seal  day: 

iiJoi^^ciwSS!  i^  o^  *^**  d^y  t^®  party  be  not  prepared  to  move, 

no  injunction  can  be  moved  for  on  the  following 

day, 

(b)FyMnv.Mortlock,ZMer.  94;  Raphael  v.  Birdwood^   1 

479;  Botham  y.  Clarke^  l^Gox,  Swanst.  ftSt, 
429 ;  BiahUM  y.  Brrck^  1  Ves.         (i)  Botham  y.  Clarh^  «6t  m- 

&  Bea.  44.  prd. 

(c)  Canon  y.  SHrUng^  Coop. 
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4ay»  aUhongh  motions  may  tiben  be  continued,  for 
it  is  not  a  seal  day  {e). 

Though  Courts  of  Equity  are  not  disposed  to     injunction.  » 

^  T.       ./  r  partef  not  grant- 

extend  the  practice  of  granting  injunctions  ex^^  ofooune, 
parte  (/);  more  particularly  when  the  inconveni- 
ence^ which  may  arise  from  delay,  does  not  appear 
to  be  more  prejudicial  to  the  plaintiff,  than  a  sum-* 
mary  interposition  in  the  defendant's  absence  might 
possibly  be  to  him  (^);  yet^  when  a  case  is  made  but  require  a  spe- 
by  qffidamt,  entitling  the  plaintiff  to  the  interfer-  e?by^i£?' 
esiee  of  the  Court,  the  balance  of  coavenience  must 
be  considered,  and  when  acts  are  sworn  to  as 
threatened,  which,  if  completed,  may  produce  ir^ 
remediable  mischief,  it  can  only  be  deemed  a  sa- 
lutary exercise  of  jurisdiction  to  interpose  by  in- 
junction (A).    But,  when  an  injunction  has  been 
moved  for^  on  the  merits  disclosed  in  the  answer, 
and  refused;  it  would  be  absurd  to  hold  that  a 
plaintiff,  merely  by  amending  his  bill  could  obtain 
an  injunction,  as  of  course  (e).    Where  an  injunc-     When  amend- 
tion  has  been  granted,  merely  eo) parte,  for  delay  wfthout  preju- 
in  putting  in  an  answer,  an  amendment,  and,  un-  ^jj^i|i^„*"  *"* 
der  very  particular  circumstances,  a  re^amend-^ 
ment  of  a  bill  may  be  obtained,  by  special  moticm, 
without  prejudice  to  the  injunction,  even  after  an 

answer 

(e)  R(fme  v.  Jarrold,  5  Mad.  Johnson,  St  Wib.  CL  Ca.  96. 

45.  log;    Crowder  v.  Tinkler,  19 

(/)    Attorney  General    v.  Ves,  6«2. 
Cleaver,  18  Ves.  «17.  (»)  Bliss  v.  Boscawen,  ft  Ves. 

{g)    Winstanley  v.  Lee,  2  &  Bea.  103;  Norris  v.  Kenne- 

Swanst.  886.  dy,  11  Ves.  S6^. 

(h)    Attorney     General    y. 
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it  is  a  motion  of  answer  is  ffled  (*).  If  the  injunction  was  obtain^ 
injunction  was  6d  upon  the  merits^  a  motion  to  amend,  without 
the^raeri!^^"  prejudice  to  the  injunction,  is  a  motion  of  course, 
or  where  an  an-  and  may  be  made  without  notice  (/) :  and,  where 

8wer  has  been  .  .    •        .  i_-  i  x-  t_ 

put  in,  to  which  ^^  answcr  IS  put  m,  to  which  exceptions  have 
^^aJbw^r^  been  taken,  and  allowed,  it  is  a  motion  of  course, 
but  the  excep.    that,  the  defendant  may  answer  the  amendments 

tions  must  first  be  "^ 

dispoMjd  of.        and  exceptions  together  («»):  but  it  is  irregular  to 

obtain  an  order  to  amend,  until  the  exceptions: 

are  disposed  of  (n). 

Generally,  a       As  a  general  rule,  a  defendant,  who  has  once 

has  once^an&^cr.  suiswered,  cauuot,  upou  being  called  upon  to  put 

5?e  bm^bl'in^a"  ^  ^  further  answer  to  exceptions  allowed  and 

mended,  plead  to  amendments,  plead  to  the  whole  bill.    If,  however, 

the  whole:    but  '^ 

^here  the  a-     the  plaintiff,  kuowlug  his  case  was  open  to  a  plea, 

mendmentsmake         «  ,.         •    •      1 1 -n        ^  i     ' 

an  entirely  new  SO  nramc  his  Original  bill  as  to  make  an  answer  ne- 
^uiri^a'qua'hfi^  ccssary;  and,  having  got  that  answer,  then  by 
cation  of  the  ge-  amendment  chane^es  the  whole  character  of  the 

neral  rule.  ^ 

bill,  so  as  to  make  it  open  to  a  plea ;  it  might  be 
most  injurious,  in  many  cases,  to  confine  the  plea 
to  the  amendments;  for, had  those  amendments 
appeared  as  part  of  the  original  bill,  the  very  fiu^ts 
to  which  the  answer  applied  might  thereby  have 
been  so  qualified,  that  the  plaintiff  could  not  have 
had  an  answer  even  to  that  part  of  the  bill.     In 

such 

{k)  Sharp  v.  AskUm,  S  Yes.  Mer.  465  ;  Abney  v.  Flood,  I 

&  Bea.  147;  Vaey  v.  Wilks,  S  Mer.  449. 
Mad.  475;  Pratt  v.  Archer^  1  (n)  -Dixon  v.  Redmond    % 

Sim.  &  Stu.  439.  Sch.  &  Lef.  515;  Edwards  y. 

(0  Pratt  V.  Archer,  ubi  su-  Johnson,  I  Pr.  203;   Turner  v. 

prd.  Baxeley,  2  Ves.  &  Bea.  331. 

(m)  Dipper  v.   Durant,    3 
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such  case^  therefore,  the  defendant  must  have  liber- 
ty to  plead,  or  in  some  way  to  apply  to  the  Court 
to  restrain  the  plaintiff  from  putting  on  the  record 
a  totally  new  statement^,  perhaps  calling  for  a  dis- 
covery that  would  implicate  the  defendant  in  cri- 
minality (o). 

The  ordinary  practice  of  Courts  of  Equity  does     A  double  plea 
not  admit  a  double  plea;  where,  however,  great  ty,*oniy  oo  ^pe- 
inconvenience  would  be  sustained,  (as,  where  long  ^'*'  application. 
accounts  must  be  set  forth,)  if  the  defendant  were 
not  permitted  to  plead  a  double  plea,  the  Court 
will,  on  a  special  application,  give  leave  to  file  it  {p). 

We  have  seen,  that,  an  insufficient  answer  is     An  insufficient 

•  J        J  /   \  J  A-i'        \  T       answer  is  afl 

considered  as  no  answer  (q) ;  and  this  rule  appues  none. 
not  only  to  answers  to  bills,  but  extends  (in  prac- 
tice, as  it  clearly  does  in  principle,)  to  answers  to 
interrogatories  (r).     We  have  seen,  also,  where  a    when  a  piam- 
defendant  has  been  previously  in  contempt,  the  ^t™thedd  pro- 
plaintiff  may  go  oh  with  the  old  process,  as  soon  as  3^^/^%™*^ 
the  answer  is  reported  insufficient,  unless  he  have  jiwufficientj  or 

^  by  what  steps 

accepted  costs  (s).  And  the  plaintiff  may,  after  he  waves  that 
an  answer  is  reported  insufficient,  wave  his  right  ^ 
to  immediate  process,  and  liberate  the  defendant 
from  his  own  undertaking,  by  serving  him  with  a 
subpoena  for  a  better  answer ;  which  is  a  consent, 
by  the  plaintiff's  own  act,  to  allow  eight  days. 
Upon  this  subpoena  he  may,  also,  make  it  impossi- 
ble 

(p)JliichieY.Alymnfl5  Ves.  pani^  v.  Dacres^  1  Cox,  343. 
82,  83.  (r)   Weston  v.  Jay,  1  Mad. 

{pjGibian  y.  Whitehead,  4  527. 
Mad.  245.                                •  («)  Hiii  V-  Turner,  2  Ves.  & 

(g)  Gregor  y.  Lard  Arundel,  Bea.  372:  see  ante,  p.  97;  see, 

S  Vesw  88  f  East  India  Cam'  also,  next  page. 
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ble  to  Mt  forthwith,  by  takuig  exceptioini  hinuielf 
to  the  report;  as,  while  thou  eweptions  are  der 
pending,  the  defendant  cannot  frame  his  answer; 
for  it  would  be  unreasonable  to  require  him  to  con- 
uder  the  report,  as  far  as  it  is  in  his  favor,  wropg^ 
Under  these  very  special  circumstances,  therefore, 
the  defendant  will  be  entitled  to  eight  days  time 
for  putting  in  a  further  answer,  after  the  excep* 
tions  are  disposed  of  (^). 
Plaintiff  By  accepting  an  answer,  without  insiating  on  re-^ 

•faoulduot  accept       • 

an  answer  with-  ceiviug  the  costsof  apreviouscontempt,.the  plaiQr 
TOiwrprev^*!*  tiff  waves  his  right  to  recover  such  costs  by  the  pro- 
oui  coDtempt.     ^^ggg  ^j  coutcmpt ;  whether  he  may  be  able  to  ob- 
tain, them  on  the  hearing,  aa  costs  in  the  cause,  i» 
very  doubtful  (»). 
Motion  for  time.      When  an  attachment  issues,  it  is ,  considered  as 

made  on  the  same  .  ,,,       ^,  !.•■•■  i-i 

day  on  which  an  issued  ojx  the  first  moment  of  the  day  on  which 
saes»  ^"^  ^     it  issues ;  consequently,  a  motion  for  time,  made 

on  the  day  on  which  the  attachment  issues,  can* 
or  eren  an  an-  not  be  sustaiucd  (tr).  Upou  the  ssmc  principle, 
same  day,  too     if  an  auswer  come  in  the  evenixig  before,  and  be 

actually  filed  in  the  morning  of  the  day  on  which 
the  attachment  issues,  the  attachment  has  preced- 
ence:   and,  consequently,  so  has  an  injunction 
founded  on  such  attachment  (x). 
Within  what       The  rule  as  to  orders  for  time  is,  that,  where  the 

penod  a  demur-  '  ' 

rer  must  be  put    defendant  means  to  demur  only,  he  must  do  that 

without 

(i)  Agar  v.   The  Regera*»  (w)  Stephens  v.   Neakf   1 

Canal  Company,  19  Yes.  380.  Mad.  5$l. 

(u)  Const  V.  Ehers,  1  Mad.  («)  King  v.  Harrison,  cited 

5S2;  Anonym.  15  Ves.   175;  1  Mad.  551;  Brace  v.   Webb, 

Smith  V.  Blojkld,  %  Ves.  &  2Meriv.  475;    WIAUhaase  v. 

Bea.  101.  Hickman,  1  Sim  &  Stu.  103. 


in. 
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yfiiihxnxt  asking  time;  unllns  a  very  special  case  is 

BBade(y) :  but,  altliough  the  regular  period  of  eight 

days  after  appearance  lias  eiq^ired,  a  demurrer  may 

skill  be  put  in,  prorided  procesa  of  contempt  has  not 

issued  (z),  iad  the  defendant  has  not  obtained  an 

order  for  time ;  or  elected  to  have  an  injunction 

taken  against  him  upon  a  ded&mu$  potesfatem  {d)4 

If  the  defendant  apply  for  tiibe,  he  may  ask  time    Under  an  order 

,.  *       ^_^      .         ,      J  for  time  to  nleAd, 

to  answer  only;  or  for  time  to  plead,  answer,  or  answer*  or  de- 
demur;  but  it  is  always  made  a  condition  of  this  ™'^dm1iT* 
bitter  order,  thaty  the  defendant  shall  not  demur  <»iy- 
atone :  the  Court,  as  to  that,  imposes  upon  him 
tiie  necessity  of  such  timely  attention  to  the  case, 
as  wm  enable  those  whd  are  to  advise  him  to 
determine,  whether  the  defence  should  be  by  de* 
Aurrer  in  the  first  instance,  or  not.    Where  the 
application  is  for  time  to  an^er,  without  more, 
the  general  rule  is,  that,  the  defendant  is  bound  to 
answer :  for  his  application  is  an  admission,  that, 
the  case  calls  for  an  answer,  and  an  answer  only,     a  special  case 
It  will  require  a  special  case  for  dispensing  with  ^'^^^^b^jt* 
the  practice  Ih).    By  a ''  special  case^  must  b*  un-  defendant  who 

*  ,  wishes  to  demur, 

derstood,  in  this  instance,  some  peculiar  circum-  after  having  ap- 
•tance,  as  surprise ;  it  is  not  sufficient  to  shew,  Lwwer  only. 
that,  a  demurrer  would  be  a  proper  mode  of  de^- 
fence  (c).    The  defendant  should  have  considered 
this  in  due  time ;  if  such  an  after-thought  were 
admitted,  it  might  be  fraudulently  used  as  a  means 

of 

(y)    Taylor  v.   Milner,    10  Meriv.  309. 
Ves.  447.  (i)   Taylor  v.   Miher,    10 

(«)   Sowerhy  v.    Warder^  %  Ves.  447. 
Cox,  268;  East  India  Compa-         (c)  Bruce  v.  AUen^  1  Mad. 

ny  V.  Henchman^  S  Br.  575.  657. 

(«)  Edmonds  v.  Saetry^   5 
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of  delaying  the  plaintiff  still  furtlier^  after  the  indul- 
gence of  the  several  orders  for  time  had  been  ob- 
After  a  demur-  tained :  and  if  the  demurrer  were  overruled,  the  de- 
appHcatioo  for    fendant  might  hope  to  obtain  another  order  for  time 
2:i;S2Sd"  to  plead,  oranflwer:  which  order,  indeed,  according 
be  special.         ^^  Qjjg  ^^g^  ^^^^  jg  ^f  course;  though  Lord  Eldon 

has,  subsequently,  determined,  that,  a  special  ap- 
plication is  necessary  (e). 

Authority  has  been  cited,  above^  to  shew,  that^ 

although  the  regular  time  has  elapsed,  the  plaintiff 

may  put  in  a  demurrer^  at  any  time  before  process 

•  ^V^dlSi.'*  ^^  contempt  has  issued:  but,  for  the  purpose  of 

of  answer  to  a-    reviving  an  injunction  for  want  of  answer  to  anr 

wf41£  V  amended  biU,  it  is  enough  if  the  defendant  be  iii 

lartime:  default,  although  not  actually  in  contempt  (y). 

And,  when,  after  an  injunction  has  been  dissolved 
upon  the  coming  in  of  the  answer,  the  plaintiff 
amends  his  bill,  and  requires  a  further  answer;  if 
the  defendant  pray  a  d^dimus  to  take  his  answer, 
this  will  be  considered  as  a  dilatory,  and  the  in- 
junction will  be  revived :  for,  it  would  be  against 
common  sense,  and  common  justice,  to  allow  a  de- 
fendant to  take  advantage  of  his  own  laches  {g). 
bat,  the  appiica.  But,  in  boththesc  cases,  the  application  to  revive 

tion  to  rcvnre  the  . ,      •    •         ^»  ^ -i  •  i  *.  -■ 

injanotioD  must   the  mjuuctiou  must  be  Special,  upon  notice;  and, 
be  speriaL         j^^  ^j^^  former  of  the  two  cases,  supported  by  €^ 

davit  (h)  of  the  material  facts  stated  in  the  amend- 
ment, 

(rf)  Gr^h  V.   Wood,  1  Yes.  MeriY.  476. 

&  Bea.  541.  (g)  Edwards  ▼.    Edwards, 

(e)  Jones  v.  Saxby,  Sittinga  ft  Dick.  758 ;  Bagster  v.  Walk- 

after  M.  T.   1814;  See  Reg.  er,  1  Dick.  109;    Pen/old  ▼. 

Lib.  A.  1814,  fol.  99.  Stoveld,  $  Mad.  472. 

(/)  ^^P^^  V.  Mortlockf  %  (h)Jafnesv,  Downes,lS\ei. 

5^S. 
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ment^  and  that  they  were  not  in  the  plaintiff's 
knowledge  at  the  time  when  he  filed  his  original 
bill  (i). 

As  a  general  ride^  there  should  be  no  motion  for     To  obtain  a 
a  special  injunction^  after  appearance^  vnthout  no-  tl^,' after  a^^ 
tice  (*);  but,  if  a  person  against  whom  a  bill  is  S^l^eraif'S* 
filed  to  stay  waste,  could  prevent  the  motion  by  co^t;  *>ut 

caMt  of  waste 

appearing  the  evening  before,  he  would  get  two  may  require  an 
days  for  the  further  commission  of,  perhaps  irre-  ^\^  ^ 
parable,  mischief;  the  injunction,  therefore,  will 
not  be  so  delayed :  though  it  might  be  different  if 
the  appearance  had  been  entered  long  enough  to 
have  enabled  the  {^mtiff  to  give  notice  (l). 
The  fact  of  the  defendant's  appearance  must  be 
stated^  to  distinguish  the  case  from  the  ordinary 
one  of  an  injunction  for  default  of  appearance  (m)^ 

Even  after  an  answer  has  been  put  in,  affidavits  where  affida- 
may  be  admitted  in  support  of  the  allegations  Se  ali^twM  of 
made  by  a  bill  for  an  injunction,  if  those  allega-  ^JX°^eiv^* 
tions  go  only  to  substantiate  particular  facts  stated  ^^^.  ^  »««^er 

put  in* 

in  the  bill,  and  not  noticed  by  the  answer :  but 
qffidcmts  are  never  received  in  contradiction  to  ^ 
assertions  positively  made  by  the  answer  (»);  or 
where  the  facts  have  not  been  charged^  by  the  bill, 
so  as  to  give  the  defendant  an  opportunity  of  an- 
swering them  (o). 

A 

(•)  Sharp  V,  AshUm^  S  Yea,  Merir.  1. 

&  Bea.  148 :  see  anU^  p.  8d.  (n)  Morgan  v.  Goode,  S  Mer. 

(k)  Marasco  v.   Boston^  2  11;  /efferies  y.  Smithy  1  Jac. 

Yea.  Senr.  112.  .&  Walk.  300. 

(J)  AUer  v.  Jone»^  15  Yes.  (o)  Smythe    v.    Smythe,   1 

605.  Swanst.  253  \  Lawsonv.  Mor^ 

(m)Harritan  v.  Cockerell^  S  gan,  1  Pr.  806. 


\ 
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A  ipecial  in-  A  flpedal  iiiJHncfcioii^  to  restittin  proce^dmgs  a.t 
itain  pmeed-  Ijum,  iH  neTer  granted  in  the  fln»t  instance^  exee|)t 
SStoJ^'thr'  where  the  party  had  not  an  opportunity  of  obtadn- 
ua^^f^^^he^  ^  ^^  common  injnnction;  as^  when  judgment 
party  migbt  have  hsa  been  entered  up,  upon  a  wavrant  of  sttor-i 
common  injunc-  ney  (j))«  And,  ovon  under  these  circuinstancei> 
^^'  the  Court  of  Esxrhoquer  has,  in  a  recent  caae^  u^ 

fuaed  to  interfere;  intimating  that  a  Court  of  Law 
wottld^  on  eqoitaUe  gnmnda,  grant  relief  {q). 

If  a  defendant  But,  where  a  defendant  in  Equity,  just  before  the 
a°demumniirt  commoti  injunction  might  otherwise  have  been  ob* 
SSTnjlnS  teinedy  puts  in  a  demurrer,  pending  which  he 
might  have  been  pogtg  on  his  actiou  at  Lsw^  and  takes  the  body  of 

obtained,  merely  *  iw    .     -n      •     v  .  •  * 

with  a  view  to  the  plaintiff  (m  Eqmty)  m  execution,  this  manage- 
laLa^;1ie  wUi  meut  wiU  uot  avail  him.  If  the  demurrer  cannot 
?o  aSdSSf  l>e  Bustained,  it  wffl  be  ordered,  that,  the  plaintiff 
'"I^tfcl"''''^      (in  Equity)  shall  be  discharged,  on  undertakmg 

again  to  confess  judgment,  so  that  he  may  not  say 

the  existing  judgment  and  debt  have  been  satisfl^ 

ed  by  the  execution;  whidi,  without  such precau^ 

tion,  would  have  that  effeetat  Ijaw(r). 

Injunction  to        Although  there  is  no  doubt  of  the  jurisdictioift 

ing  of  a  BhfpT    of  the  Court  of  Chancery  to  restraih  the  sailing  of 

when  granted;    ^  ^^^^^  ^^  ^^  application  of  a  disseutieut  part- 

OFUer,  until  security  is  given  for  the  amount  of 
and  in  what  cases  his  interest  {s)\  yet,  where  an  injunction,  having 

this  object,  is  only  moved  for  just  as  the  ship  is 
about  to  sail,  no  order  will  be  made ;  at  least,  not 

unless 

(p)  Franklyn  v.  Thomas,  5  (r)  Franklyn  v.  Thomas,  S 

Meriv.     226;     Anneiley     v.  Meriv«.23d4  fiS5;  Baynes  v. 

Mookes,  Und,  in  note.  f^ysc,  %  Meriv.  473. 

(?)  Baylor  v.  Christie,  8  Pr.  (#)  Hahf  v.  Goodsoni  2  Mer. 

534.  79. 
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unless  tb«  party  caa  satiii&etorily  skew  he  lud  no 
opportunity  of  commg  for  relief  sooner,  and  that* 
lie  was  guilty  of  no  laches,  by  fraudulently  lying 
by  till  after  cbarter  parties  were  outde,  thereby  ex- 
posing the  defendants  to  the  risk  of  demiimtge  and 
other  like  consequences  (#), 

A  subpcena  to  hear  judgment  nmst  be  properly    Subpammto 
indorsed  to  tiiat  effect;  otherwise  the  defendant  ^wV^^riy 
will  not  be  bound  to  i^pear;  and  a  decree  nisi,  ^^^f^^- 
made  for  thd  supposed  default,  will  be  discharged, 
witii  costs,  as  being  irregularly  obtained  (m).    But,   judgment  after 
the  death  of  one  of  the  defendants  does  not  neces-  a!lf<^d!!£t'^  "^ 
sarily  prevent  judgment  (ui).     A  party  who  is    Apartywrved 
served  with  notice  of  motion,  though  not  interest-  ^"itrMtioel^en- 
ed  therein,  is  entitled  to  be  indemnified  for  the  tix*  ^^^^  ^  <^<^  <>' 

appearance. 

pense  occasioned  by  his  prudence  in  appearing 
pursuant  to  such  notice  (a). 

The  right  of  appeal  is  so  faiqportant  to  l&e  due  Opoortnnityof 
administration  of  Equity,  that,  in  orderto  deprive  ^^.  ^^ 
a  defendant  of  this  privO^e,  the  strictest  regulai^ 
ity  of  pradiice  must  be  punsiu^d;  according  to 
which,  the  docket  ought  not  to  be  presented  to 
the  Lord  Chancellor  for  his  signatute,  until  after 
the  order  to  enroU  nunc  pro  tunc  has  been  passed 
and  entevsd.  A  caveat,  too,  delays  th^  enrolment 
twenty-eight  days  after  the  docket  has  been  prie- 
sented,  and  notice  given;'  and,  it  is  now  settled^ 
these  must  be  twenty-eight  clear  days  (y). 

A 

(0  CAftitw  T.  Ctmg,  ft  Mcr.  461. 

137.  (x)  Hsneage  v.  Ailunf  1  Jac. 

(u)  Powell  v.  Martyn,  1  Jac«  &  Walk.  S77. 

&  Walk.  29S.  ($/)  Boimtan  ▼.  Newdiek,  S 

(w)  Damei  y.  Damtt,  9  Vet.  Merir.  15. 
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ModeoTiettiug  -  A  decvee  nuide  absolute,  signed  and  enrotted, 
siffned  and  en-  can  be  set  aside  by  original  bill  only:  if  sucb  bill 
^  ^  contain  a  charge  of  gross  fraud  in  obtaining  the 

decree,  that  charge  at  least  must  be  denied,  and 

all  the  alleged  circumstances  of  fraud  answered : 

a  mere  plea,  in  bar,  of  the  very  decree  which  is  so 

impugned  will  be  overruled  (:t). 

Writ  of  ne  eav      The  writ  of  ne  excot  regno  is  a  high  prerogative 

drif  cau»e»r      ^"* »  which  the  Court  of  Chancery  does  not  apply 

but  cautiously,     to  civil  causes  without  great  caution,,  as  it  may 

lead  to  very  extensive,  and  very  harsh  conse^ 
quences  (a).  Subject  to  this  jealous  watchful- 
ness, however,  the  writ  has,  for  nearly  two  centu^ 
ries  past  at  least,  been  granted,  in  proper  cases, 
though  of  private  concern;  in  order  to  prevent 
Practice  of  the  cvasiou  from  just  demands  (&)•  And  the  Court  of 
tii^rwpect."*      Exchequer  grants  orders  in  the  nature  of  this  writ, 

applying  such  orders,  only  to  such  c^ses  as  those 
to  which  the  Court  of  Chancery  would  apply  the 
writ  (€?)• 
Grounda  for        To  support  an  application  for  this  writ,  there 

grantiDg  this  . 

writ:  must,  lu  general,  be  an  qffidamt  stating  positively 

S^mS'be'''"™"  a  debt,  actually  due  (rf);  and  that  it  is  an  equita- 
equiubie  oae;    blc  demand  upon  which  the  plaintiff  cannot  sue  at 

Law  {€) ;  and,  further,  that  the  defendant  intends 

to 

(«)  Lhj^d  V.  Mansell,  %  P.  (c)    Bemal  v.  Marquis  cf 

Wms.  74.  Donegal,  II  Ves.  46. 

(a)  Howden  v.   Rogers,  1  (d)  Cock  v.  Ravie,  6  Ves* 

Ves.&Bea.lS2;Z)icJfcv.iS'irm-  284;   Anonym.    1    Atk.  521; 

ton,    ibid.    373;     Hannay  y.  De  CarriereY.  Calonne,A\es. 

M^Entire,  11  Ves.  55.  591. 

(6)  Sir  Robert  Henly's  case,  (e)  Jackson  v.    Petrie,   10 

«Cha.Ca.  245;  Mead's  case;  Ves.  165;  PanneUv.   TayloP^ 

cited  in  Read  v.  Read,  1  Cha.  1  Turn.  &  Ru».  103. 
Ca.  116. 
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to  quit  the  kingdom  to  avoid  pa3rmeiit;  or  that 
the  debt  will,  thereby,  be  in  danger  of  being 
lost  (/).    The  granting  this  writ  when  there  is  a  or  dependent  oo 
balance  due  upon  account,  although  the  debtor  account  "^    ^ 
might  be  held  to  bail  at  Law,  and  the  amount  due 
is  not  certain,  has  always  been  considered  a  case 
of  exception  to  the  general  rule  (g).    Cases  of  or  aman  of  aii- 
alimony,  where  arrears  are  actually  due,  form  ano-    ^^' 
ther  admitted  exception  (k).    And  the  necessity  of    Exceptions  to 
a  positive  affidavit  as  to  a  threat,  or  purpose^  of  require  positive 
the  defendant  to  go  abroad,  may  also  admit  a  pos-  j^^^hmteM^ 
sible  exception,  when  the  information  has  been  *^  8®*^"*^' 
derived  from  persons  of  the  defendant's  own  fami- 
ly, who  could  not  be  brought  forward  to  make  an 
qffidamt.    Nor  can  an  qffidavit  of  the  debt  be  ne-  and  of  the  nature 

,  .,  •  ,  -         ^  of  the  debt. 

•cessary,  where  its  existence  and  nature  are  au- 
thenticated by  the  Master's  report  (f). 

The  actual  existence  of  a  money  demand  being     The  writ  only 
^essential  to  justify  the  issuing  a  writ  of  ne  exeat;  ^\  mmey  d^ 
it  follows,  that,  it  cannot  be  granted  to  enforce  ^f'^^J^ 
specific  performance  of  an  agreement  (i) :  or  to  *"^®*^or  othei^ 
t^ompel  the  defendant  to  abide  the  event  of  an  ac-  similar  purpose, 
tion  (/) ;  or  to  fulfil  his  undertaking  to  give  an 

indemnity 

X/)  T<mitnson  v,  Harruon^         {K)  Dawson  v»  Dawson,   7 

5  Ves.  SS;    Stewart  v.  Gra-     Ves.  173. 

Aam,  19  Ves.  315;    Etches  v.  (i)  ColUnson's  case,  18  Ves. 

Lance,  7  Ves.  417;  Jones  y.  355. 

Alephsin,  i  6  Ves.  472 ;  Hyde  (k)  Raynes  v.  Wyse,  2  Mer. 

V.  Whitfeld,  19  Ves.  344.  47 S;  Blaydes  v.    Cahert,  M 

(jg)  Blaydes  v.  Cakert,  %  Jac.  suprh;  Anonym,  %  Dick.  497, 

6  Walk.  213;  Jones  v.  Sanvp-  note. 

son,  8  Ves.  594;    Jackson  v.         (/)  Gardiner^s  case,  15  Ves. 
JPetrie,  ubi  supra.  445. 
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indemnity  to  the  plaintiff  wbo^  on  tine  &ithof  tbil 
ondertaking^  had  become  a  surety  (m). 
In  cuesof  au>      We  have  just  seen^  that^  where  arrears  are  ao 
onOy  marked"or  taaUy  due  in  respect  of  alimony,  the  writ  oineew* 


«.n^ actually     ^^  ^^  y^  applied;  but  it  can  only  be 

for  sums  actually  due;  that  is,  for  arrears  and 
to  go  farther  oosts:  to  go  further,  even  wh^i  a  decide  for  aii-» 
kg^theiuriKii^/  mony  has  been  made  in  the  Ecc^siastical  Court, 
^^^c^^  would  be  trenching  upon  that  jurisdiction, 


•iastical  Courts. 

may  see  cause  to  vary  its  decree :  and,  a  fortiariy 
it  would,  now,  seemingly,  be  impossible  to  ob* 
tain  the  writ  in  anticipation  of  a  decree  for  aji» 
mony;  for  no  Courts  either  of  I41W  or  Equity,  is 
authorized  to  decide  whether  a  womaM  be,  or  be 
not,  «ititled  to  alimony ;  or  wbm  she  may  (if  en* 
titled)  obtain  it,  and  to  whait  amonnt:  these  points 
are  all  within  the  discretion  of  the  Spiritual 
Court  (»).  Lord  Hardwicke's  doctrine  in  this  re- 
8pect> — ^namely,  that,  as  the  Ecclesiastical  Cottrt 
cannot  hold  to  bail,  the  Court  of  Chancery  would 
lend  its  assistance  in  favor  of  the  wife>  and  in  aid 
of  the  Ecclesiastical  jurisdiction  (o);  seems  over* 
ruled  (jp):  The  objectiomi  to  It  appear,  indoed^ 
insurmountable;  if  such  a  practice  were  acted 
upon,  it  would  not  merely  obtrude  unasked-for 
aid  upon  an  independent  Court,  but  would  fore- 

stal 

(m)  Cock  y.  Ravie,  6  Ves.  and  nee  a  timilar  doctrine  held 

f  84.  by  Lord  Nottinghain,  m  SmiUk^ 

(n)  Shaftoe  ▼.    Skaftoe^  f  son*s  e$Me;  JBVeDtr.345. 

Ves.  172;  Haffey  ▼.  Hesfey,  {p)   Coglar  v.    Coglar,    1 

14  Ves.  261.  Ves.  Junr.  95;  and  the  eases 

(o)  Peame  w.  LUle,  Ambl.  cited  in  the  last  note  but  one. 
76;    Anonym,   %   Atk.    210: 
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stal  the  judgment  of  the  only  competent  jurisdic- 
tion. 

Lord  Thurlow  held,  that,  when  the  only  evi-    Whether  the 

"  wnt  may  issue 

dence,  in  support  of  an  application  for  a  ne  exeat,  against  a  hus- 
wat  an  qffidamt  of  a  wife  against  her  husband ;  the  tUwitofh\^^We 
writ  could  not  be  granted  (q) :     Lord   Eldon, 
however,  seems  to  have  considered  the  wife  as  a 
competent  witness  against  her  husband,  in  such 
cases  (r). 

In  one  case.  Lord  Manners,  Chancellor  of  Ire-    ^T'^iJ^r^ 

'  '  whether  the  wnt 

land,  issued  the  writ  of  ne  exeat  in  aid  of  the  pro-  can  be  applied  in 
cess  of  contempt  by  which  payment  of  costs  is  en-  contempt  to  en- 
forced {s):  but.  Sir  John  Leach,  V,  C,  has  since  f^^X^T'"*^ 
decided,  that,  the  writ  is  not  applicable  to  such  a 
demand  (/).    If  the  present  writer  may,  without 
presumption,  venture  to  state  his  view  of  a  case 
upon  which  such  high  authorities  are  at  variance, 
the  question  seems  to  be,  whether  the  costs  of  pro- 
ceedings in  Equity  do,  or  do  not,  when  taxed  (u), 
constitute  a  debt ;  and,  if  they  do,  whether  the 
debt  is,  or  is  not,  recoverable  in  Equity  only  {v)  ?  If 
it  be  established  affirmatively,  that,  costs  when  tax- 
ed, constitute  a  debt;  and  that,  costs  of  a  suit  in 
Equity  ought  to  be  recovered  only  by  process  of 
that  Court  by  which  they,  have  been  decreed; 

there 

(q)  Sedgwick  ▼.  WalloM,  1  in  Ex  parte  HUl,  11  Ves.  650. 
Ves.  Junr.  49.  (v)  In  re  Dillon^  %  Sch.  & 

(r)  Shaftoe  v.  Shaftoe,  7  Lef.  110;  jSx  parte  Bellot,  4 
Ves.  171.  Mad.  379 :  but  see  a  qualifioa- 

(«)  Stewart  v.  Stewart^  1  tion  hinted  at,  when  the  party 
Ba.  &  Beat.  7d.  haamadehimselfliable by  special 

(0  Goodman  ▼.  Sayersy  5  agreement,  Hartop  v.  Juckes, 
Mad.  47  L  2  Mau.  &  SeL  440. 

(u)  Ex  parte  Sneaps,  cited 


\ 
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there  seems — (it  is  stated  with  great  submission) — 
no  very  evident  reason,  why  a  certain  equitable 
debt,  so  ascertained^  should  be  a  less  proper  sub- 
ject for  this  jurisdiction  than  a  debt  differently 
Costs  frequent-  Created.    And  there  are  numerous  instances  in 
tL^wm  fo^  °^    which  costs  have  constituted  part  of  the  sum  for 
which  ihe  writ    y^hich  a  wrft  of  ue  exeat  has  been  marked  («?). 

18  marked,  ^    ^ 

but  the  amount   Though,  to  be  sure,  where  no  debt  can  be  sworn 
SrucdT  ^^^^     *^*  ^^^  damages  only,  of  uncertain  amount,  are  to 

he  recovered,  by  b. future  suit,  at  Law  or  in  Equi- 
ty, such  a  demoand  will  afford  no  reason  for  issuing 
for  the  writ  will  the  writ  {x)  I  siucc  it  IS  much  too  general  a  ground 
veUorof"antki.  *^  ^^^  ^^  support  of  such  a  proceeding,  that  the 
paled  injustice  in  Court  of  Chauccry  wfll  in  every  case  interfere  to 

every  case.  •^  "^ 

prevent  injustice  (y). 
The  writ  may      Lord  Talbot,  C,  was  of  opinion,  very  strongly, 
fore^bui'fited^    ^^^  ^  ^  ^^^ot  should  uevcr  be  graated  without  a 

bill  in  Equity  first  filed  (2) ;  but,  both  previously 

and  subsequently,  this  has  been  held  unneoessa- 

and  the  bill  need  ^  (a)  ;  sJ^d,  it  Certainly  isuot  required,  that,  w^en 

c^s  ou™ht  not)  a  ^ill  is  first  filed,  it  should  pray  this  writ.    If  it 

to  pray  the  writ,  ^as  uot  at  that  time  known,  that,  the  defend- 
when  it  IS  first 

filed.  imt  intended  to  leave  the  kingdom,  for  instance,  it 

would  have  been  highly  iaq)roper-then  to  pray  itfae 
writ ;  and  it  would  be  an  extraordinary  exercise  of 
jurisdiction  to  refuse  it,  because  not  asked  for  in  a 
stage  of  proceedings  when  there  was  no  pretence 

for 

(»)   Shafioe  v.   Shaftoe,  7  Ves.  692. 

Ves.  171 ;  Dawson  v.  Dawswi,  («)  Ex  parte  Bnmker,  S  P. 

ibid.  178 ;  Oldham  v.  Oldkmi,  Wms.  did. 

ibid,  410.  (a)  Lloyd  ▼.  Cardy^  Prec. 

(«)  Flack  T.  Holm,  1  Jac.  &  in  Cha.  171 ;  Roddam  v.  He- 

Walk.  407.  theringUnh  5  Vea.  92, 

(jf)  Gardiner  v.  Edwards,  5 
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far  pniying  H  (i).    The  defendant's  own  adinis-    Defendant's ad- 
sions,  by  his  answer^  would  clearly  be  as  safe  a  supply  ^ant  of 
ground  for  granting  the  writ  as  any  affidkmt  of  plaintiff:  ^ 
the  facts  (c);  but,  on  the  other  hand,  the  defendant's  eflfect  of  defend- 

„  _      .  _       _  -   ^  anfs  answer. 

answer,  or  (^ffidamU^  may  also  be  read  to  oppose 
an  application  for  the  writ  (d).  And,  though  a 
defendant's  own  admissions  might  n^fford  a  full  jus* 
tification  for  issuing  the  process ;  yet,  when  it  h^ 
been  previously  granted  on  other,  and  insu^cient, 
grounds,  the  defendant's  subsequent  statement  will 
not  sustain  the  writ.     For,  the  ground  on  which    The  ground  on 

wliicli  the  writ 

the  writ  issued  must  always  be  stated  in  the  body  issued  must  be 
of  it;  and  if  it,  thereby,  appear  to  have  issued  im-  f^t'iteUd^y^of  it; 
properly,  it  ought  to  be  discharged  {e).     It  does  ^J^J  ^"  ^  ^"' 
not,  however,  follow,  that,  the  plaintiff  may  npt 
renew  his  application,  on  the  new  cause  shewn. 

If  a  man  has  once  been  arrested  apd  kept  in  cus-    a  party  once 

.J  •!•  XT.      J  J  -XT.-  11  an-ested  cannot 

tody,  as  if  the  demand  agamst  him  were  a  leg^  be  held  to  equit* 
one,  and  is  discharged;    he  cannot  be  held  to  w^here^a^wri" of 
equitable  bail  r  the  proper  regard  due  to  personal  ^  ^ta^jf a^ni 
liberty  makes  it  necessary,  that,  a  plaintiff  shoidd  *>e  is  exempted 

i.xi.-i.i.ui?\.  ^     from  subsequent 

be  sure  what,  he  is  about  before  he  commences  arrest,  in  respect 
proceedings :  where,  by  mistake,  he  first  arrests  the  H^  '^ '"' 
defendant,  and  is  compelled  to  discharge  him,  the 
writ  of  ne  exeat  will  not  be  subsequently  issued, 
in  respect  of  the  same  demand  (/) :  as  at  Law  a 

party 

(b)  CoUiman's  case,  IS  Ves.     S7S;   Hyde  v.   WhitfUld,    19 
354,  Yes.  345. 

(c)  Roddam  v.  HetheringUmj        (e)  Hyde  ▼.  Whitjkldy  ubi  su- 

5  Yes.  95.  pra, 

{d)  Flack  T,  Holm,   1  Jac         (/)  4^nnck  v.  Barclay^  8 

6  Walk.  415;  De  Carriere  v.      Yea.  598;  Raynes  v.  Wysej  % 
De  Calonne,  4  Yes.  584;  Dkk     Meriv.  473. 

▼.  SwwUm,    1   Yea.    k   Bea. 

K2 
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party  against  whom  this  process  had  been  execut- 
ed^ would  be  discharged  from    any  subsequent 
arrest  (jg). 
The  writ  issu-      The  writ  may  be  obtained  on  behalf  of  a  luna- 

hfnatic^^**'*^^^*  *i^>  "P^^  **^^  ^**h  of  his  Committee  (A):  though  it 
Not  against  a   is  uow  Settled^  (overruling  old  decisions  to  the 

executrir;  uufess  Contrary),  that  s.  ne  exeat  ought  not  to  issue  against 

^^'^^J^rt'^)^*"  a  married  woman  who  is  administratrix;  for  as  such 

she  can  have  no  separate  property.  But,  the  case 
might  be  different  with  respect  to  a  married  wo- 
man having  separate  property  (i). 

Foreigners ;  Bub-      Although  thfs  writ  was,  originally,  applied  only 

jects  domicilefl       -  .      •  _,  •  ■■         •    -i    j    •■_  o  i 

in  our  colonies ;   ^0  rcstram  parties  domiciled  here,  from  leaving 
and^itwems  in  *^®  couutry;   yet  it  has  long  been  extended  to 

Ireland;  if  they   persous  who  are  oulv  temporary  visitors  for  a  par- 
come  within  the  \  j  r         ,f  r 

jurisdiction,  are  ticular  purposc :  for  the  writ  is  now  looked  upon 

amenable  to  this        .  ...  .vu  ^      j.      i.    'i    r 

process.  Only  as  a  civil  process  to  hold  a  party  to  bail  for 

an  equitable  debt ;  under  the  same  circumstances 
in  which,  if  the  debt  were  a  legal  one,  he  might  be 

« 

held  to  bail  at  Law  (J).  Foreigners,  therefore,  who 
come  within  the  jurisdiction  (k);  persons  domicil- 

» 

ed  in  the  colonies;  in  Scotland;  or,  it  seems,  in 
Ireland  (Z);  (though  as  to  the  last  description 
of  defendants  it  maybe  doubted  (m),)  are  all  amen- 
able to  this  process. 

Where 

(g)  Flack  V.  Holnty  1  Jac.  &         (*)  S.  C.  iind.  but  the  juria- 

Walk.  415 ;  Franhlyn  v.  TAo-  diction  will  be  exercised,  in  such 

masy  8  Meriv.  2dd.  cases,  with    peculiar  caution: 

{h)  Stewart  v.  Graham^  19  seeDe  CarriereY.  De  Calonne^ 

Ves.  316.  4  Ves.  591 ;   WhiUhead  v.  Mw 

(t)    Pannell   v.    Taylor ^  I  ro^,  Bunb.  18d. 
Turn.  &  Rus.  lOd.  {l)    Hcnden  ▼.  Rogers,    I 

(j)  Flack  V.  Holm,  I  Jac.  &  Ves.  &  Bea.  183. 
Walk.  416.  (m)  Benud  y.  Marqmi  of 

Donegal,  II  Ves.  43. 
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Where  there  appears  to  have  been  needless  de-    Where  there 
lay  in  applying  for  the  writ,  it  will  deserve,  and  delay  in  apply- 
receive,  the  consideration  of  the  Court,  whether  or^vexatio' ap!.' 
the  proceeding  is  vexatious;   and  whether  the  ^^J^j'n  b^'* 
plaintiff's  laches  may  not  render  it  reasonable  to  granted  to  the 

'■  *'  defendant. 

give  the  defendant  relief,  upon  terms  less  strict 
than  might  otherwise  have  been  imposed  (n).    And    The  writ  dis- 
a.,ineverycase,payment  into  Court  Of  theamount  SSth^S^" 
claimed,  must  be  the  best  security  for  the  plain-  ^pitog  i^^^ 
tiffs  demand,  where  this  is  done,  the  writ  will  be  g;;;;;j^h 
discharged  (o) ;  as  it  will,  generally,  where  securi- 
ty, approved  by  the  Master,  is  put  in  (  »).     But,  and  for  perform- 

i  '.  ^x.   ^    X.      A  i.      anceofauch other 

where  it  appears^  that,  besides  money  payments,  acta  as  the  Court 
there  will  be  other  acts  which  the  Court  must  ne-  **  "^^' 
cessarily,  at  the  hearing,  direct  the  defendant  to 
perform;  as,  for  instance,  ta  deliver  up  deeds,  &c. 
there^  the  writ  will  not  be  discharged  on  giving 
security  for,  or  even  depositing  the  amount  of  the 
pecuniary  demand;  the  defendant  must,  also,  give 
security  to  perform  the  whole  decree  {q). 

(n)  Dick  y.  Swintonj  1  Ves.  prd;  Atkinson  v.  Leonard^  S 
&  Bea.  S7S.  Br.  22S. 

(p)  Stewart  v.  Graham^   19  {q)  Atkinson   v.    Bedel,   1 

Vea.  S14.  Dick.  98;  Howden  y.  Rogers, 

{p)  Dick  y.  Swinton,  tM  su-      1  Ves.  &  Bea.  133 ;  Roddam  y. 

Hetherington,  5  Ves.  96. 
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CHAPTER  IV. 


Fraudulent  perversion  (ff  privilege  by  Member^  ^ 
either  House  of  Parliament :   and  Frauds  in- 
fecting such  parties  generally,  whether  as  actors 
or  sufferers. 

tur^ln^r^er  to  UnWORTHY  individuald  havltfg,  in  some  in- 
prevent  Pariia-  stftDces^  petverted  those  Parliamentary  privileges, 
leges  from  being  which  have  been  assigned  to  them  for  the  public 
•hiew  for  fraud*  good,  into  a  fraudulent  protection  of  their  private 

interests,  and  an  obstruction  of  justice ;  Hie  Legis- 
lature, without  compromising  that  personal  free- 
dom of  all  its  members,  which  is  essential  to  every 
deliberative  assembly,  has,  by  several  enactments, 
cautiously  provided,  that  such  proper  and  neces- 
sary exemption  from  the  ordinary  course  of  juridi- 
cal proceedings.  Should  not  be  employed  as  an  im- 
pregnable shield  for  fraud, 
hasmade enact-       Thus  the  Statutes  of  the  4  Geo.  3,  c. 33,  and  of 
special  purpose    the  45  Gco.  3,  c.  124,  wcrc  enacted  for  the  special 
ficuuitt?n|ro-'  purpose  of  obviating  the  inconveniences  which 
ij^vent"^"""*   might  previously  have  arisen,  when  parties  enti- 
bers  of  Pariia-    tied  to  privilege  of  Parliament  became  insolvent ; 

meiit:  *  ^ 

and  also  to  pre.  and  also,  to  prevent  delay  in  entering  appearances 
twing  ap^r-^"  for  such  parties,  when  actions,  or  suits  in  Equity, 
pSrtfes?^  •"^*'     are  brought  against  them  (a) :  and  these  statutes 

have 

(a)  ReadY.  Philipi,  16  Ves.  456. 
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bAve  been  repealed  in  part>  only  for  the  purpose, 
as  we  shall  see,  ofconsolidatingtheminthe  recent 
general  bankrupt  act  (b). 

By  the  5th  and  6th  sections  of  the  statute,  45  if  a  defendant, 
Geo.  3,  c.  124,  (which  sections  are  unrepealed),  it  is  of  Parliament, 
enacted,  that,  when  any  defendant  having  privilege 
of  Parliament,  shall  have  appeared  to  any  bill  filed 
against  him,  seeking  a  discovery  upon  oath ;  or 
when  an  appearance  shall  have  been  entered  for 
such  defendant,  according  to  the  provisions  of  the 
fourth  section  of  this  act;  and  such  person  shall  neglect  to  put  in 

his  answer  in 

refuse  or  neglect  to  put  in  his  answer  to  such  bill  in  due  time,  to  a 
due.  time;  a  Court  of  Equity  may  make  an  order  him;%u^*"c? 
that  such  bill  shall  be  taken  pro  amfesso,  unless  ^"^Jj^"buuo 
the  defendant  shall,  within  eight  days  after  being  be  taken  pro  con- 
served with  such  order,  shew  good  cause  to  the 
contrary. 
In  the  exposition  of  the  5th  section  of  this  and,  it  seems,  the 

i»  remedy  is  not 

statute,  it  has  been  held,  (though  the  report  of  confined  to  bills 
one  case  throws  some  doubt  upon  the  subject  (c),)  exte^dsTJ  wiis"* 
that  the  remedy  given  by  it  is  not  confined  to  bills  p^^'"^  '''"^^• 
of  discovery  <Hily,  but  extends,  as  seems  reasona- 
ble, to  bills  praying  relief  (rf). 

By  the  7  th  section  of  the  same  statute,  (the  sub-    If  a  decree,  or 
stance  of  which  now  forms  the  1 1th  section  of  the  ment  of^mojiey, 
consolidated  bankrupt  act  (e),)  it  is  enacted,  that,  *mIo«*i^^^^ 
when  any  decree,  or  order,  shall  have  been  pro-  j^^^^^a'mUnst 
nounced,  in  any  cause  depending  in  the  hiirh  Court  any  penon  with- 

_  _^^  -^  *^        ^  ^  in  the  description 

of  Chancery,  or  in  the  Court  of  Exchequer,  or  any  of  the  bankrupt 

order 

(6)  Stat..  5  Geo.  4,  c.  98.  ((f)  Logan  v«  Grant,  I  Mad. 

(c)  J(mei  v.Daois,  17  Vea.      626. 
368.  (e)  Stat.  5  Geo.  4,  c.  98. 
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laws,  but  having  ofder  sboll  have  been  made  in  any  matter  of  bank- 
iiameDt;aDd»urh  ruptcj,  or  of  lunacy,  against  any  person  within  the 
duly  »erv^f  is     description  of  the  statutes  relating  to  bankrupts, 
not  obeyed ;       ^J^^.  having  privilege  of  Parliament^  thereby  order- 
ing such  person  to  pay  any  sum  of  money  to  any 
other  person^  or  into  the  Bank^  in  the  name  of  the 
Accountant  General  of  the  Court  of  Chancery^  in 
trust;  or  to  the  properofficer(/)  of  the  Court  of  Ex- 
chequer^ in  trust,  if  the  cause  is  depending  in  that 
Court ;  then,  if  the  party,  having  privilege  of  Parli- 
ament, shall  disobey  such  order,  the  same  having 
been  duly  served,  the  Court  by  which  such  decree, 
the  Court  may     or  order,  shall  have  been  pronounced,  may  fix  a  per- 
dly^fy^^^^^i  emptory  day  for  the  payment  of  such  money; 
and'^Sr^^rt     ^^^  ^  ^^^^  P^^y,  being  within  the  description  of 
being  duly  serv-  the  statutes  relating  to  bankrupts,  but  having  pri- 
negiect  to  pay     vilegc  of  Parliament,  being  served  with  such  or- 
to  bTX^med  a   der  eight  days  before  the  day  therein  appointed 
^y  c'l^eduo?^^^^  fo'  the  payment  of  such  money,  shall  neglect, 
him  as^a"^  rt*'   ^'  omit,  to  pay  the  same;  then  such  person  shall 
any  other  bank-   be  deemed  a  bankrupt  from  the  time  of  the  service 

of  such  last  mentioned  peremptory  order;  and  any 
creditor  may  sue  out  a  commission  against  such 
person,  and  proceed  thereon  in  like  manner  as 
against  other  bankrupts. 

By  the  statute  of  4  Geo.  3,  c.  33,  before  men- 
tioned, (which  statute  is  repealed  only  to  be  incor- 
porated in  the  general  bankrupt  act,  of  which  it 

forms 


And  if  such 
privileged  per- 
son»  within  one 
month  after  a 
summons  sued 


(/)  In  the  Btatutie  45  Geo.  d, 
c.  124,  the  Deputy  Remem- 
brancer ia  named;  but  by  the 
Stat.  1  Geo.  4,  c.  55,  an  Ac- 


countant General  is  appointed, 
who  is  to  keep  the  accounts  of 
all  monies  held  in  trust  for  the 
suitors  of  the  Court  of  Exche- 
quer. 
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forms  the  lOtb  section,)  the  creditors  of  any  per-  «»t  agaiimt  him 

^  .        for  debt,  do  Dot 

son  having  privilege  of  Parliament,  but  coimng  pay,  secure,  or 
within  the  description  of  the  laws  relating  to  S^biTor  ffive^ 
bankrupts,  may,  upon  an  affidavit  made  of  the  SeJI^ to^J^ 
debt,  and  ffled,  sue  out  a  summons,  or  original  bill  j"ch  sumas  ahau 

be  recoTerea 

and  summons,  against  such  debtor;  who,  unless  aspiiD8thiiii;he 
within  two  months  he  pays,  secures,  or  compounds  within  the  de- 
for  the  debt,  to  the  satisfaction  of  the  creditor;  ^"krupt^iaw^, 
or  enters  into  a  bond,  in  such  sum,  and  with  two  ^t**^tf^  * 
such  sufficient  sureties  as  one  of  the  judges  of  the 
Court  out  of  which  stich  process  may  issue  shall  ap- 
prove, to  pay  such  sum  as  shall  be  recovered  in 
siich  action,  shall  be  adjudged  a  bankrupt  from 
the  time  of  the  service  of  such  summons.    And  and  any  express 
by  the  third  section  of  the  same  statute  of  4  Geo.  cy,coinmitteJfby 
3,  (now  forming  the  9th  section  of  the  consolidat-  L^^Sl^iSl^ 
ed  bankrupt  act,)  it  is  enacted,  that,  if  any  trader  ^^^l^^ 
shall  commit  an  express  act  of  bankruptcy,  any  of  hi»  ^  against 

,.  J..  ,  •     •  i?  V      i«    any  other  bank. 

his  creditors  may  sue  out  a  commission  of  bank-  mpt 
rupt  against  him,  under  which  commission  he  may 
be  proceeded  against  in  like  manner  as  any  other 
bankrupt;  and  privilege  of  Parliament  to  the  con- 
trary notwithstanding;  except  that  such  person 
shall  not  be  subject  to  be  imprisoned  or  arrested, 
during  the  time  of  such  privilege,  unless  in  cases  of 
felony. 

For  the  preservation  of  the  dignity  and  indepen-  if  a  member  of 
dence  of  Parliament,  it  is  enacted,  by  the  statute  of  comnwMw  be  de- 
52  Geo.  3,  c.  144,  that,  whenever  a  member  of  the  h^rijh^^g 
House  of  Commons  shall  be  duly  declared  a  bank-  "».J*"*^  *^<^^  , 

^  will  be  suspend- 

rupt,  his  right  of  sitting  and  voting  in  the  said  ed  for  tweiye 
House  of  Commons  shaU  be  suspended  for  twelve  within  uiat  time, 
months,  unless  within  that  period  the  said  com-  ^^^^!S^<x 

mission 
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tbe  credtton  at^  BBtflsioii  skftU  be  Superseded ;  or  unless  the  credi- 
debt! }  tors  shall  be  paid,  or  satisfied,  their  full  debts ;  pro- 

or  unieas  such  Tided,  that  auj  disputed  debts,  which  such  bank- 
b^drvfuh^two  ropt  shall  enter  in  a  bond,  or  bonds,  with  sufficient 
Srstm^  tf 'Je?  sureties,  to  pay,  if  they  are  by  any  proceeding  in 
covered  against    La^  q^  Equity  recovered  against  him,  shall,  for 

the  purposes  of  this  act,  be  considered  as  paid  or 

And  soch  mem-  satisfied.     And,  by  the  second  section  of  the  said 

Seated!  unless  ^  Statute,  it  IS  further  enacted,  that,  if  ajxy  commifr- 

?e\r;SSS"    «on  of  bankrupt,  duly  awarded  against  a  member 

withm  twelve     Qf  i\^^  Commous'  House  of  Parliament,  shall  not, 

months  after  it 

issued.  within  twelve  months  from  the  issuing  tliereo^  be 

superseded,  the  commissioners  shall  certify  the 
bci  to  the  Speaker  of  the  House  of  Commons,  and 
thereupon  the  election  of  such  member  shall  be 
held  void,  and  his  seat  vacated. 
A  member  of       When  a  bill  iu  Equity  is  filed  against  a  memr 

the  House  of-^-^T  i»^  i  i  j 

Commoos  must    bcr  of  the  Housc  of  Commons,  he  must  be  served 

h^  MfliFifiMi  With  

an  office  copy  of  >^th  an  office  copy  thereof,  signed,  together  with 
againrthil^to.  *  ^ubpoenu,  after  which>  if  he  refuse,  or  neglect,  to 
^h^Z^^^)f\e  *PP®*^>  ^^  °^y  ^  proceeded  against  by  seques* 
then  refuse  to  ap-  tration  (g)  I  which  will  uot  be  disdiarged,  till  he 

pear,  a  sequestra- ,  ■■         ,        •  i     ^  n^i  /r\ 

tion  will  issue:  has  appeared,  and  paid  the  costs  of  the  process  (A), 
ifsuchapriviieg.      And  if  a  porsou  havinir  privilege  of  Parliament 

cd  person  ab*  *■  *^  ^  i     ■■     •        • 

scond,  a  bill       abscoud,  with  a  fraudulent  design  to  elude  justice, 

aeaiust  him  may  ■.  ,  i    <■  •      .  xi.        •    ^  • 

be  taken  pro  €01^  he  may  be  proceeded  against  as  any  other  audi- 
Z^'"''  vidual;  and  the  plaintiff's  bill,  as  against  such  ab- 

sconding party,  may  be  taken  pro  cat^es^o,  under 
the  statute  of  5  Geo.  2,  c.  25,  which  act  ccmtains  no 
exceptions  in  favor  of  sudi  privileged  persons. 
The  mode  of       The  mode  of  proceeding  against  defendants  hav  - 

ig)  1  Hart.  Ch.  Pr.  1 1 1,  edil.  Newhmd.  (A)  tbid.  102. 
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itig  privily  bf  PMragev  to  compel  ifaem  to  put  in  compelling  Pem 
iM9ttt^  to  bills  in  Equity  filed  agaiMt  them,  is  the  [rih^^iamTII''"' 
^«  (18  that  pursued,  for  tiie  like  pttrpow,  against  J^^l^t.!" 
members  of  the  Comdnons'  HoUse  «f  Parikmeat;  ben  of  the  House 

of  CommoDt;  ex- 

with  this  distitaetibn,  that,  against  Peers,  spiritual  cept  that  the 
or  temporal,  the  writ  of  subpoena  is  not  issued  in  the  is  not  issued  in 
first  instance ;  but  a  letter  misrive  is  directed  to  £^  a  ktS*SS 
4Ay  such  defendant,  requesting  him,  or  her,  to  or-  "''^^  directed: 
der  an  appearance  to  be  entered  on  hia,  or  her,  be- 
half.   This  mark  of  respect,  however,  is  a  mere  opoii  virhich, 

1.  ^  ,1   .       •.     •  ^  however,  no  pro- 

compliment;  or  rather,  it  is  not  process  upon  cess  of  contempt 

which  proceedings  for  a  contempt  can  be  founded ;  f^^J^ttt 
if  the  deifendant  fail  to  Appear  in  due  time  after  ser-  ^  awarded  be- 

*^*  fore  sequestra- 

vice  of  the  letter  teissivt^,  a  snbpcena  must  be  tion: 

awarded  before  the  Court  can  proceed  to  seques- 
tration {%).    The  letter  missive  is,  however,  not  but  the  letter 
altogether  inoperative  in  the  plaintiff's  behalf;  Slfplaintirf ^^ 
for  it  gives  his  suit  priority,  atfd  Entitles  hiA  to  cK^K'''* 
receive  the  first  answer,  in  case  the  defendant  *^€d. 
j^faouM  file  a  cross-bill,  After  the  service  of  )such  let- 
ter imssive  {j  ). 

By  an  order  of  the  H<>use  of  liotds,  ihited  9find  aii  Peen,  and 
May,  1732,  it  wAs  depfered  to  be  the  inherent  right  ^^^^^ 
of  all  Peers,  or  Lords  of  Parliament,  to  Answer,  a"d  are  cxamiii. 

'  '  '  ed  on  mterroga- 

or  be  examined  on  intettogatories,  in  all  Courts,  tones,  id  aii 

Courts^  upon  pro* 

Upon  piMeslatlon  dif  honor  only;  and  not  on  the  tesution  of hon- 
'coimri<m  oath.    This  privilege.  Whilst  it  is  A  lofty,  on  Ae  wmmo? 
but  Hot  unbecoming,  assertion  of  the  claims  of  high  ^^' 
i^nk  to  equally  elevated  notions  of  honor;  caoi 
hardly  be  considered,  eVen  by  the  most  jealous  pa- 
triot, 

(t)  Hinde'sCh.  Pr.  81.  (J)  ^^^  ▼•  ^<^  Cantng*- 

6jf,  Biinb.  12S. 
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triot,  as  weakenings  in  any  material  degree,  the 
security  which  their  humbler  fellow-subjects  enjoy 
in  dealings  with  patrician  parties.    If  a  nobleman 
could  so  &T  forget  himself  as  to  falsify  his  word, 
his  oath  would  o£Per  but  a  feeble  additional  guar- 
anty. 
A  plaintiff  at       If  a  pcrsou  having  privilege  of  Parliament  bring 
allowed  to  avau^  an  actiou,  and  the  defendant  at  Law  file  a  biU  in 
^^l^^^d^^  Equity  for  relief  against  that  action,  an  injunction 
^/U^^^.P"^*^®^  will  be  granted,  restraining  proceedings  at  Law, 
may  afford  him,  till  answcr,  or  further  order  (k) :  otherwise  the 
aa  TosweAoa    plaintiff  at  Law,  by  fraudulently  availing  himself 
agaii^  Uie^       «>f  t^®  mcaus  of  delay  in  putting  in  his  answer, 
aciioD.  which  his  privilege,  to  a  certain  extent,  affords  him, 

might  obtain  judgment  against  a  party  who  had  a 

,  clear  equitable  defence. 

If  exceptions       Where  a  Peer  has  put  in  an  answer  to  a  bill  in 

Pee^tLwCT,    Equity,  and  exceptions  have  been  taken,  which 

and  the  Peer,  to  jj^y^  ijegu  submitted  to ;    should  the  defendant 

obtam  an  order 

for  time,  to  put  apply  for  an  order  for  time  to  put  in  a  better  an- 
swer, undertake,  swcr;  and,  iu  order  to  entitle  himself  to  the  indul- 
swerbenotput  gcuce,  enter  an  appearance  with  the  Register, 
Hm^tedl'a^uV  together  with  an  undertaking,  that,  if  the  answer 
tration  shall  go;  shoulduot  bc  put  iu,  bv  the  time  limited,  a  seques- 

this  means  a  se-  r  '     j  '  ^ 

questration  abso-  tratiou  shall  go;  this  undertaking,  upon  a  sound 

construction  of  Lord  Rosslyn's  General  Order  (  /  ), 
will  be  understood  to  mean,  a  sequestration  abso- 
lute ;  which  process  will,  accordingly,  issue  forth- 
but  if,  after  se-    with  (m).  But  whcrc  a  sequestration  nisi  for  not  an- 
anTnsuffident*'   swcriug,  has  been  granted  against  a  Peer,  if,  be- 
fore 

(k)  Anonym,  1  Vem.  329.  (m)  Gregor  v.  Lard  Arundel^ 

(/)  Dated  25rd.Jan.  1794.      8  Ves.  88;  Portier  y.  De    la 
See  Bea.  Ord.  in  Cha.  455.  Caur,  ibid.  60d. 
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fore  the  order  is  made  absolute,  an  insufficient  an-  answer  be  put 
swer  foe  put  in,  tbis,  it  has  foeen  held,  is  good  cause  it  has  been  said^ 
against  such  order  m« ;  and  when  that  answer  is  re-  ^^^  ^ueatra-^ 
ported  insufficient,  the  plaintiff  must  commence  en-  ^^  "*"•' 
tirely  de  novo,  and  move  for  a  sequestration  nisi  (»)• 

This  latter  rule,  however,  can  only  hold  where  if  the  defendant 

has  not  coine 

the  defendant  has  not  come  into  terms,  and  given  into  tenm; 

an  undertaking  that  a  sequestration  should  go. 

Lord  Hardwicke  thought,  that,  when  an  order  nisi,  but  Lord  Hard- 

ijiv  ji»  x-.^  -A  I.       wicke  held,  that» 

had  foeen  made  for  a  sequestration  against  amember  the  proper  course 
of  the  House  of  Commons,  for  want  of  an  answer ;  Zr^At\^eT 
the  proper  medium  would  foe,  in  case  he  put  in  an  ^"ctherthTan- 
answer  to  which  exceptions  were  taken,  but  not  awer  was  suffi- 
sufomitted  to,  to  enlarge  the  time  for  shewing  cause, 
until  it  appeared  whether  the  answer  was  suffi- 
cient or  not  (o).    The  three  last  cited  decisions  for.  the  general 
are  not  irreconcilafole,  font  may  aU  stand  together;  ulsuffi^/il^^n^ 
though  Cliffords  case  is  the  most  questionafole ;  JJJ*J  '• "®  "*" 
if  it  foe  admitted  doctrine,  that,  an  insufficient 
answer  is  no  answer  ( jo). 
If  an  officer  of  any  Court,  of  Law  or  Equity,     if  an  officer  <^ 

snv  Court  violate 

violate  the  privilege  of  Parliament  foy  an  arrest;  the  pnviiege  of 
though  he  may  have  acted  under  a  mistaken  im-  fiJll^rtJ^^^ 
pression,  that,  he  was  only  doing  a  perfectly  le-  «><J^^y  ***« 
gal  act;  he  must  indemnify  the  party  against  all 
expenses  occasioned  foy  such  arrest  ifj). 

A  writ  of  ne  exeat  regno,  to  restrain  a  memfoer     a  writ  of  iw 
of  Parliament  from  going  to  Ireland,  was  refused  a  member  of  p^r- 

1      liament  from  so* 
^y  ing  to  frefan^ 

(n)  Lwd  Clifford^i  case,  t  (jp)    Attorney    General   v. 

P.  Wins.  SS5.  Young,  3  Yes.  £09 ;  Davis  v. 

(o)  Bvtler  v.  RashJUU,  5  Atk.  Davis,  2  Atk.  £4. 

799.  (q)  Anonym,  cited  in  18  Yes. 
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hat  beea  raftiMd:  by  Lord  EMm  (r);  thottgh  Id8  Lor^liip»  in  »  sub* 
write  have  itr  Sequent  ease  {s),  said,  he  believed  such  writs  bad 
"^*  issued:  possibly,  in  those  instances,  the  parties 

against  whom  the  preventive  remedy  was  sought 

had  not  privil^e  of  Paiiiament 
The joyrnah  of     It  geems,  that,  the  journals  of  the  House  of 

ttie  House  of        —  ,,. 

Lords,  delivered  IjOMs,  vhich  are  deuvercd  gratuitously  to  each 
aich"peer, are  P^T,  are  hetF-looms  descending  with  the  title; 
hen-.iooms.        ^^^  cannot  be  retained  by  the  deceased  Peer's 

personal  representatives  (t). 
If  m  iofbrynar  If,  With  a  Corrupt  view  to  influence  the  return 
obtain  payment  of  representatives  to  the  House  of  Commons,  pro- 
coioraSy^o***  niissory  notes  are  given ;  but  a  colorize  oonsidersr 
public  uses,  the  Hqj^  |jg  exprcsscd,  that,  the  money  is  given  to  pub- 
demur  to  a  cross*  Kg  uscs  ;  should  payment  of  the  notes  be  refused, 
that,  the  notes  and  an  information  be  filed  to  obtain  such  payment; 
givStoobtein  a  whcrcupon  a  cross-bill  is  brought  against  the  re- 
corrupt  return  of  i^tors,  for  a  discovery  of  tiie  real  consideration  of 

members  to  the  '  •' 

House  of  Com-    thoso  notcs;   the  relators,  who  introduced  the 

question  to  the  Court,  cannot  demur  to  the  cross- 
bill; nor  can  they  have  any  benefit  from  the  infor- 
mation, if  thay  will  not  give  a  discovery;  though 
such  ^Usoovery  might  subject  4iiem  to  a  penal- 
ty (w). 

but  a  demurrer       If  a  Peer,  seeking  to  establish  an  unconstitu- 

will  be  allowed 

to  a  bill  filed  to  tioual  influence  in  a  Borough,  induce  solicitors,  by 

recover  the  ex-  .  ^  •    j  -n     a*         x  j.  x« 

pensesofapeti-  A  promisc  of  indemnification,  to  present  a  peti- 
Sf^ommons?"^  tion  to  the  House  of  Commons,  with  a  view  to 
a^iwt  a  return;  gret  ^g  favored  candidate  seated  there;  but  he 

which  petition      ^ 

subsequently 

(r)    BemaH  v.   MarqmB  of  (t)  UpUm  v.  Lord  Ferrers,  6 

Donegal,  1 1  Yes.  45.  Yes.  806. 

(<)  Howden  v.  Rogers,  I  Yes.  (m)     WUdbore    v.    Parker, 

8c  Bea.  ISS.  Mosely,  126. 
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suiMiequeiitly  reftises  to  pay  tbe  charges  so  incar-  the  pianitiff  ai- 
fed :  should  the  solicitors  file  a  bill  of  discovery^  in  dfc^  to  pre- 
order  to  obtain  evidence  that  they  were  so  employ-  fendiwr!  p^ro-* 
ei,  for  the  purposes  aforesaid ;  a  demurrer  will  be  "'^;^^'?^  ^" 
allowed:'  for^  in  the  first  place,  the  discovery 
would  be  nsdess;   since,  if  all  the  facts  were 
proved,  as  stated,  the  plaintiff  would,  in  an  action 
at  Law,  be  inevitably  nonsuited.      But,   a  stiH 
stronger  gpround  for   supporting  the  demurrer 
exists ;  if  the  discovery  could  be  matei4al,  the 
case  is  one  to  which  a  Court  of  conscience  would  for  a  Caart  of 
certainly  give  no  assistance:  the  engagement  is,  gi^^^,li[e- 
professedly,  made  betwen  two  parties,  to  the  in^  °gj!^^g„"°g^, 
jury  and  oppression  of  a  third ; — the  candidate  funded  on 

flMilUCtUMCt. 

i^ainst  whose  return  the  petition  was  presented. 
This, is  maintenance;  and  it  is  impossible  to  sus- 
tain a  bill  for  discovery,  the  effect  of  which,  if  al- 
lowed, wx)uld  be  to  bring  out  a  case  of  mainte- 
nance (w). 

if  judgment  creditors  of «  member  of  the  House     a  demurrer 
of  Commons,  who  have  fiued  out  elegits.lmng  a  biu^^rE^^^^^^ 
bill  in  Equity  for  a  discovery  of  their  debtor's  free-  f>ro"8fht  by  a 

*       "^  ^  '^  judgment  credit- 

hold  estates,  charging,  that,  the  defendant  upon  or  of  a  member 
taking  his  seat  as  member  of  Parliament,  gave  in  Commons,  for  a 
his  qualification,  as  by  Law  is  required,  previously  JeE  re^a^i  *"" 
to  the  said  judgments;  and,  that,  if  the  estates  "^^' 
constituting  such  qualification  have  been  since 
conveyed  away,  it  was  without  consideration,  and 
in  trust  for  himself:  should  the  defendant  meet 

the 

(w)  WallU  Y.  Duke  of  Pari'     or  of  London  v.   Ainsley,  1 
land,  3  Yes.  502;    Oliver  v.      Anstr.  158. 
Haywood^  1  Anatr.  82 ;    May- 
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the  case,  as  to  his  qualification  and  fraudulent  ali- 
enation, by  demurer,  which  mode  of  defence  ad- 
mits the  facts  to  be  true,  the  demurrer  must  be 
but  if  it  be  »tat-  overruled :  but  if  he  had,  by  answer,  said,  that, 
thit  ^the  quaUfi-  the  property  which  he  gave  into  the  House  of 
ikibk  to"Sx!^u-  Commons  was  not  liable  to  execution,  as  being 
?he"r*  ^  ^  hold  or  ®^*^^^  copyhold,  or  a  rent  charge,  the  Court 
a  rent-charge;     would  uot  havc  required  a  further  answer  (x). 

no  further  answer        tp        j      j  •  i        1.1  vis     ^• 

wui  be  required.  If  a  deed,  convcyiug  a  colorable  qualification 
scquencclj'when  ^  sit  in  Parliament,  or  for  any  other  purpose  con- 
ifi^tion  firai!ii  ^^^^  *^  ^^^  VO^^cj  of  the  Law,  be  complete,  the 
in  Parliament  has  party  executing  it  caunot  be  heard  to  allege  his  own 

been  made  use  of;  ^       ^^  ^  o 

firaudulent  purpose,  in  order  to  confine  the  ope- 
ration of  his  deed  within  the  limits  of  his  intend- 
and  when  such    ed  fraud  (y).     But  where  a  qualification  was  giv- 
Scver^SSruid!  en,  to  enable  a  person  to  take  a  seat  in  the  House 

of  Commons,  who  never  became  a  candidate ;  as 
no  fraud  was  actually  committed  upon  the  policy 
of  the  Law,  the  grantee  was  restrained  from  sueing 
upon  the  deed :  it  having  been  executed  for  a  par- 
ticular purpose,  which  never  took  effect  («). 

(«)  Mount/ord  v.  Taylor,  6  of  "  Settlement  and  Conv^- 

Ves.  792.  ance." 

(y)  Cecil  v.  Butcher,  ft  Jac.  {z)    Platamore    v.    Staple, 

&  Walk.  572 ;  Curtis  v.  Perry,  Cooper,  tSS ;  Stratfordv.  Pirn- 

6  Yes.  747 ;  Birch  v.  Blagrave,  ell,  1  Ba.  &  Bea.  21 ;  Roberts 

Ambl.  266 :  and  see  the  head  v.  Roberts,  2  Bam.  &  Aid.  869. 
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CHAPTER  V. 


Frauds  in  which  Agents,  Stewards,  Brokers,  Fac^ 
torSf  or  Receivers,  are  concerned. 

HTHE  conduct  of  persons  entrusted,  confidential- 
ly, with  the  management  of  property,  is,  upon  ob- 
vious principles,  liable  to  strict,  and  even  severe, 
scrutiny  in  Equity.    Thus,  if  an  agent,  though  ^  Every  agent, 
acting  gratuitously  (a),  and  solely  with  a  view  to  SiiniSfeir- 
the  interest  (as  he  conceives  it)  of  his  principal,  ex-  in  ^][^*^^ 
ceed  his  commission;  he  makes  himself  liable  for  ^^"""**®**^"i 
all  the  consequences.    But,  though  such  excess  of  uuiess  hb  pnnci- 

D&l    bv  BUDse* 

authority  is,  in  the  first  instance,  at  the  risk  of  the  quent  approba- 
agent ;  the  principal,  by  subsequent  approbation,  let!'    ^^    ^ . 
adopts  his  agent's  act,  and  takes  the  hazard  upon 
himself  (h).     And  this  approbation  will  be  infer-  when  this  appro- 

J        "1  ai  •      •      *  •!    V  •         ii»    /»  bation,  however. 

red,  whenever  the  principal  avails  himself  of  any  can  be  inferred 
advantage  to  be  derived  from  the  transaction  (c):  J^*u^JJit«)d  to 
for  he  will  not  be  permitted  to  avow  his  agent's  ne-  *PP'y  *<>  ^^ 

,     ,  -^  ^  whole. 

gotiation  as  to  part,  and  disavow  it  as  to  the 
rest  (d).    So,  if  an  agent,  factor,  or  receiver,  trans-     And  an  agent 

act 

(a)  Charitable  Corporation  Freem.  48. 

V.  SuUon,  2  Atk.  ^06 \  Massey  {d)  Cornwall  v.   Wilson^  1 

▼•  Banner^  1  Jac.  &  Walk.  %4t7.  Ves.  Sen.  510  \  Billon  v.  Hyde, 

(6)  Smith  V.  Cologan,  in  note  1  Atk.  \%% ;  Wilson  v.  Pouker, 

to  ST.  R.  189.  «  Str.  861. 

(c)   Clarke    v.    Perrier,   2 
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wiiotnnaactftbu  act  business  for  his  employers  in  the  regular  and 

rinen  ill  the  usual  ,  .     -^i    ^       j- 

monneMiot an-  usuai  manner;  notwithstandmg  it  may  appear, 
io«ruiikwfraud  *^**'  Under  the  circumstances,  a  more  advanta- 
bc  shewn.  geous  coursc  might  have  been  pursued,  yet,  if  no 

fraud  appear,  the  agent  will  not  be  answerable  for 

But,  a  severe  any  loss  Sustained  {e)     But,  whenever  a  fair,  rea- 

ed  wheu  a  fair     sonab]e,  judicial,  doubt  exists,  whether  a  party  has 

tharalTlgcnt  his  »®*  availed  himself  of  the  opportunities  of  a  oonfi* 

taken  improper   dcutial  situation,  in  Order  to  obtain  soine  selfish 

advantage  or  his 

confidential  situ-  advantage ;  it  would  be  too  dangerous,  considering^ 

the  relation  betwe^i  the  parties,  to  allow  a  tran»* 
action  of  that  suspicious  nature  to  stand  {/). 
Subject  to  jeai-      An  agent,  subject  to  a  strict  and  jealous  inves* 

ou^  examination.  , .      ,  •  ^  xi.      x  x«         •       n      -x  -x. 

an  open  purchase  tigation  of  the  transaction  m  bquity,  may,  as  it 
hii  pritXTiJl/"^  has  ^e&^  held  in  modem  cases,  buy  from  his  prin«* 

M^bLt^^.  ^*P^5  *^*^®  *^*^''  ^^'^8  '^'y  informed  who  is  the 
^  -  proposed  purchaser,  and,  labouring  under  no  in- 

fluence or  deception,  is  willing  to  sell  to  him  (^)  s 
butt  there  miwi  but  it  caunot  be  suffered,  that  an  agent  should 
by  setting  up  a  contract  clandestinely,  setting  up  a  nominal  ven-^ 
willJnIhJ  aglTt'  ^^»  a^d  dealing  with  his  own  employers  in  the 
dm^  ^®**P"-*    name  of  that  person.     The  employers  are,  thus, 

thrown  off  their  guard ;  they  are  led  ta  suppose 
they  have  an  agent  acting  solely  with  a  view  to 
their  interest;  endeavouring  to  get  the  best  price 
for  them :  while,  in  fact,  the  agept  is  contracting 
with  himself ;  and  fixing  the  price  which  he  is  him-t 

self 

(e)  Knight  V,  Earl  of  Pltf-  insorif  16  Ves.  107;    Huguenin 

f^outh^  1  Dick.  125 ;  Belchier  v.  v.  Bateley,  14  Vea.  299 ;  Oliver 

Par4QnSf  1  Keny.  Rep.  47 :  see  v.  Court,  8  Price,  161,  164. 
Wren  ?.  Kir  ton,  1 1  Ves.  381 ;  {g)  Morse  v.  Royal,  l^  Ves. 

Matiey  v.  Banner,  1  Jac.  &  378;  Gibson  v,  Jeyei,  6  Ves. 

Walk.  £47;  and  post,  p.  158.  S77. 

(/)  Lady  Ormond  v.  HtOch- 
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self  to  pay.  To  call  this  a  contract^  indeed,  would 
be  an  abuse  of  tenns ;  it  is,  in  Equity,  a  mere  nul- 
lity:  to  a  contract  there  must  be  two  parties  (A). 
Lord  Thurlow,  seems,  even,  to  have  been  clear-     Lord  Thurioi;^ 

_-,,  -^  it^it  ^  -9  ^*o*lW  not  net' 

ly  of  opmion,  that,  a  person  employed  to  sell  could  mit  a  person  em- 
not,  under  any  circumstances,  possibly  be  permit-  bea»me^the  par- 
ted to  buy:  that,  the  principle  must  prevail,  even  ^^^^^^^cn^^ 
if  he  bought  fairly:    and  that,  such  a  purchase 
could  not  be  supported,  although  it  was  made 
with  the  knowledge  of  the  party  selling  (i).    And,     An  asent  mwit 

.  .,  -  vi»i_*     not  be  himself 

an  an  agent  cannot,  at  any  rate^  purchase  from  his  the  seller  or  ar^ 
employer  except  under  the  restrictions  above  spe-  ji'^emptejed  u'* 
cified ;  so,  it  would  be  equally  opening  a  door  to  pun  ha«i: 
"  monstrous  fraud/'  to  use  Lord  Rosslyn's  strong- 
ly expressive  language,  if  an  agent  were  allowed 
to  be  himself  the  seller  of  articles,  which  he  was 
employed  to  procure  for  his  principal.     The  clear- 
est evidence  of  consent  would  be  necessary  to  sup- 
port such  a  transaction  (it). 

Upon  these  principles,  it  has  been  decided,  that,  for  uo  man  mutt 
if  a  person  make  himself  really  a  principal,  in  prin^ipiirirtholic 
those  very  transactions  in  which  he  is,  ostensibly,  ^'XJj^^^j. 
concerned  as  a  broker;  he  can  maintain  no  suit  •'•biyacu  as 

.  ageot. 

either  at  Law  or  m  Equity  in  respect  of  those 
transactions :  a  broker  is  the  agent  or  the  buyer, 
or  seller,  or  both;  bound  to  exercise  his  skill  in 
favor  of  those  who,  for  that  sole  purpose,  have 
confidentially  employed  him :  but  if  he  were  al- 
lowed to  introduce  himself  as  a  principal,  his  duty 

aiid 

(A)   Waodh&use  v.  Mere<&th,         (*)  Massey  v.  DameSy  2  Ves- 
1  Jac.  &  Walk.  22«.  Jun.  5*1 ;  Attorney  General  ▼. 

(t)   Crmoe  v.  BaOard,  S  Br.      Cochrane,  Wightw.  14, 

X.  a 
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and  his  interest  would  be  set  in  decided  ppporf- . 
tion  (/). 
Where  ail  afi:cnt.      And  not  onlv  whcre  an  agents  employed  to  sell 

einployiHi  to  sell,  *  «    i  *      •^ 

has  purch««ed  estates,  becoHies  himself  the  purchaser,  (whether 
udtidThisi^tate  in  hls  owu  name,  or  that  of  another,)  will  Equity 
ri^L^ntK^^^  charge  him  with  the  actual  value  of  the  estates; 
^""  7i^^^*^^  ^^*'  ^^^'  whenever  such  agent  has,  from  partial  or 
pcrty;  for  this  corrupt  motivcs,  let  part  of  his  employer's  estate. 
as  dies  with  the  at  a  Icss  rent  than  he  could  have  obtained  from  a 
^"^° '  responsible  tenant ;  the  agent's  estate  must,  though 

he  be  dead,  make  good  the  loss  sustained.  For 
though,  at  common  Law,  an  action  sounding  in 
damages  dies  with  the  person;  the  ground  of  ju- 
risdiction in  Equity  is,  that,  in  such  case,  it  is 
debt  (jn) :  and,  hard  as  it  may  be  upon  persons  who 
succeed  to  property  liable  to  demands  of  this  na- 
ture, that  the  fraud  was  not  discovered  till  after 
the  death  of  the  party  implicated  in  it;  yet  there 
is  a  fixed  principle  which,  in  general  cases,  autho- 
and  no  lapM  of    rizcs  a  Court  of  Equity  to  say,  that,  there  can  be 

time,  alone,  will  ^       *f  ^  i  .  i       i_ 

prevent  a  Court  no  period,  howcvcr  remote,  through  which  the 
wtti?^  righ??    Court  will  uot  look  for  the  purpose  of  setting  right 
Ss"^ '  *^"       a  steward's  accounts  («). 
An  agent's  ac      ^^  agent  cauuot  privilege  the  books  in  which 

counts  should  be  '^  jt  o 

always  ready;     his  accouuts  as  agent  are  kept,  by  inserting  in 

and  he  cannot  ,  *  -^  ^  ^ 

privilege  the       them  entries  on  other  subjects ;  the  parts  which 

books  in  which      ■.  .  '■•••iv  i  ij 

they  are  entered,  do  uot  coucem  his  pnucipal  he  may  seal  up,  pledg- 
therd^^fatinct    ^^8  himsclf,  ou  oath,  that  he  has  sealed  up  those 

matters.  partS 

(J)  Lowther  v.  Lowther^  IS  (m)  Lard  Hardmche  v.  Ver- 

Ves.  103 ;    Wren  v.  Kirton,  8  non,  4  Ves.  416, 418 :  seepottf 

Yes.  502;  Ex  parte  Dyster,  in  p.  156. 

reMolinc,  1  Meriv.  172;  S.  C.  (»)  Earl  of  Hardwicke  v. 

i  Rose,  355:  and  see  tn/V^  p.  Femon^  14  Ves.  611;  Middle- 

157.  diich  ▼.  Sharlamd,  5  Vet.  91. 
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parts  only :  but  where  the  books  are  not  proved  to    Rules  as  to  pro- 

1      •     J    •!  'J.!-  !•  1  X      J       ^L      duction  of  books 

be  m  daily  use^  in  the  course  of  general  trade,  the  of  accounts. 
principal  will  not  be  put  to  the  inconvenience  of 
attending  at  the  residence  of  the  agent,  for  the 
purpose  of  examining  those  accounts,  which  the 
latter  ought  to  be  prepared  with ;  the  proper  or- 
der is,  that,  the  agent  shall  leave  with  his  clerk  in 
Court  his  books  of  accounts  and  vouchers  relative 
to  the  matters  in  question,  and  that  the  principal, 
his  clerk  in  Court,  or  solicitor,  shall  be  at  liberty 
to  inspect,  and  take  copies  of  the  same ;  but  that 
the  agent  shall  be  permitted  to  seal  up,  on  oath, 
such  parts  of  the  said  books,  &c.,  as  do  not  in  any 
way  relate  to  the  aifairs  of  his  principal  (o). 

To  have  his  accounts  always  ready  and  clear,  is 
the  very  first  duty  of  an  agent,  receiver,  or  other 
accounting  party  (  p) :  and  this  not  only  by  having    Vouchen  for 
vouchers  ready  for  his  payments,  but,  also,  by  be-  accSs  of*re- 
ing  prepared,  as  his  employers  have  a  right  to  ex-  ^e'VSrthcom- 
pect,  with  accounts  of  his  receipts  (q).  »"&• 

If  receivers  neglect  to  pay  in  their  balances  re-  Rules  as  to  re- 
gularly, they  will  be  charged  with  interest ;  whe- 
ther they  have  made  any,  or  not  (r) :  or  they  may  be 
proceeded  against  personally,  by  commitment  (s). 
As  a  general  principle,  a  person  who  accepts  the 
ofiGice  of  trustee  engages  to  do  the  whole  duty  of 
receiver,  without  emolument.     If,  however,  the 

appointment 

(o)  Gerard  v.   Penswickj   1  Ves.  869. 

Swan'st  5S5,  (r)  Potts  v.  Leighton,  15  Ves. 

(p)  Pearse  v.  Green^  1  Jac.  273:  and  see  the  General  Or- 

ScYiaXk.i40;  LordChedworth  der  on  this  subject,  15    Ves. 

V.  Edwards,  8  Ves.  49;  Mor-  278. 

ganv.  LenfeSf  4  Dow,  52.  (s)  Davies  v«   Cracraft,  14 

(g)  WhUe  V.  Lady  Lmeoln,  8  Ves.  148. 


ceivers. 


1»Q 


TREATISE  ON  FRAUDS. 


Trustee  rarely 
appointed  receiv* 
er:  nor  is  an  iii- 
fent*8  next  friend 
a  proper  person. 


The  Master  to 
wliom  a  cause  is 
referred  ouglit 
not  to  nominate 
a  receiver. 


Members  of 
Parliament  not 
the  most  eligible 
receivers: 


nor  practising 
barristers. 


%p]^iitinettt  of  a  teeetver  bceome  neeemfoy,  tbe 
Court  look8  to  the  trustee  to  examine^  with  an  ad« 
verse  eye,  whether  the  receiver  does  his  duty. 
The  consequence  is^  the  appointment  of  a  trustee 
to  he  also  receiver  is  an  extremely  rare  case ;  and 
only  where  he  will  act  without  emolument:  un- 
less no  one  else  can  he  procured  who  is  so.  well 
able  to  manage  the  estate  (t).  And>  as  it  ia  the 
duty  of  the  next  friend  of  an  infant  suitor  to  watch 
the  accounts  and  conduct  of  the  receiver  of  the 
rents  and  profits  of  the  infant's  estate ;  the  two 
characters  are^  obviously^  incompatible,  and  must 
not  he  united ;  or  gross  fraud  might  be  practised, 
and  pass  undetected  (u).  Upon  a  similar  princi- 
ple, as  a  receiver  ia  to  account  to,  and  be  superin* 
tended  by,  the  Master  to  whcmi  the  cause  ia  refer^^ 
red,  policy  and  justice  require  that  they  should  be 
unconnected ;  and  that  the  Receiver  should  be  pirQ^ 
posed  by  the  parties  interested,  not  nominated  by 
the  Master;  unless  the  proper  parties  n^lect,  U» 
an  unreasonable  length  of  time,  to  propose  anyone 
for  that  office  (yf). 

Members  of  Parliamteat  are  not  absolutely  dis- 
qualified from  acting  aa  receivers;  but  as  the  pro* 
cess  against  them,  in  case  of  default,  is  more  diffl* 
cult  than  against  others,  they  are  not  so  eligible  as 
xpjsa  of  equal  substaoce  who  are  not  in  Pd.rlia^ 
ment,    And  as  a  barrister,  in  practice,  cannot  be 

expected 


(f)  Syke»  V.   Hastings^  11 

Vot.  864 ; —  V.  Jolland,  8 

Ves.  72;  Anonym,  5  Ves.  516; 
Suttw  V.  Janes,  15  Vea*  5S8. 

(«)  IS'Ume  V.  Wishari^  %  Mad. 


64:  see,  under  the  projier  heady 
as.  to  receivers  of  the  estatos  of 
LuMotict* 

(w) Attorn^  (Enteral  ▼.  Day^ 
%  Mad.  S56« 
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lil 


wpected  to  gite  peitoiMil  ftttentknn  to  the  eslate ; 
he  is  not  well  fitted  for  the  office  of  receiver; 
though  he  might  be  a  most  proper  auditor  (a). 
The  jodgment  of  the  Master,  in  the  selection  of  a    The  Mustcru 

,  ,  gelcftioii  not  <?•• 

receiver,  is  never  disturbed^  except  upon  very  spe-  siiy  ciisturbed« 
cial  grounds  (y) ;  but^  still  it  is  not  absolutely  con- 
olusive  («). 

A  reoeiver  runs  a  risk,  who  lays  out  money     Expenditure 
without  a  previous  6rder  of  the  Court;  but  when,  wUhTJtrrdcr. 
on  refeten^e  to  the  Mdster,  the  expenditure  is 
found  to  have  been  beneficial  to  the  estate,  he  may 
be  allowed  it  in  acoount  (d).     A  tecelver  may  be     Receiver  of  an 
appointed  upon  an  estate  in  the  East  Indies ;  but, 
as  a  receiver  in  India  would  be  out  of  reach  of 
the  jnrisdiction  here,  sotne  persoA  resident  in  this 
country  should  be  the  feeeiver^  who  may  appoint 
has  own  agent  in  Iiidia  {b)i 

Where  an  agent  has  been  employed  foi  th^  pur^     The  principal 
pose  of  making  a  sale ;  the  plriif eipal  mdy,  in  all  ^Ji  m  agAinst 
cases^   file  a  bill  for  an  accbunt   against  such  ^^ylaiowTuor 
agent  (c) :  aAd  an  agent  must  account,  not  only ","  ^SSlnter^- 
iSc^r  property  received,  but,  also,  for  any  interest,  or 
profit,  he  has  made  of  it  (d) :  unless  this  has  been 
done  with  the  acquidscende  iif  his  principal^  duly 
informed  of  all  the  eircumdtatices  (f).  If 


(x)  Wynne  v.  Lord  Newho- 
'f<mgh,  15  V^.  2S4. 

(y)  Tkarffe  v-  Thorpe,  \2 
Yes.  SStO ;  Oreuze  ▼<  Bishop  ^ 
London^  %  Br.  256. 

(i)  Wynne  v.  Lard  Newho- 
rough  f  vhi  9upr^, 

(a)  Tempest  V.  Ord,  f  Mttiv. 
M ;  Bkm  V.  Cliihefde,  6  Ves. 
SOI. 


(h) 


—  V.  Lindsey^  15 


Ves.  91. 

(c)  MaekettzU  v.  MiHOdH^  4 
Mad.  375  ;  Massey  v.  Bon/Oer^ 
4  Mad.  417. 

{d)  Brown  v.  Litton^  1  P. 
Wftis.  141. 

{e)Beaunidni  v.  Soultiee,  il 
Ves.  95Si  Lord  SaiUtttry  v. 
Wilhinson,  cited,  8  Ves.  48. 
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An  agent  who  If  an  agent,  by  an  abuse  of  confidence  and  mis* 
i»;t%".1,u  representation,  obtain  a  grant  from  his  employer; 
pTriy7cam"^^  ®"^^  grant  will  be  set  aside,  not  only  as  against  the 
tain  it  himself,     grantee,  but  against  a  purchaser  for  valuable  con- 

nor  can  a  pur-       o^  ^  o  r 

chaser  from  him,  sidcratiou  from  him,  if  such  purchaser  had  notice 

who  had  notice       /.ii» 

of  the  facts:  no  01  the  facts:  and  although  the  agent  procure,  sub- 
ctiredbyThe'^  scqucutly  to  the  grant,  a  further  conveyance; 
agent,  whilst  his  whilst  the  fiduciary  relation  between  him  and  his 

fiduciary  situa-  '^ 

tion  continues,     employer  continues  to  subsist,  and  the  grantor 

will  avail:  for,  r     j  '  o 

one  fraudulent  remains  in  ignorance  of  his  rights;  such  subse- 
up  another.        qucut  transaction  is  merely  a  continuation  of  the 

fraud, — and  not  a  confirmation ;  to  make  it  avail- 
able as  such,  it  must  be  shewn,  that,  the  grantor 
knew  the  transaction,  which  he  was  confirming, 
to  be  impeachable;  and,  that,  with  this  knowledge, 
he  freely  and  spontaneously  executed  the  deed(y); 
for  one  fraudulent,  or  illegal  deed  cimnot  set  up 
another  (g). 
A  conveyance      So,  whcro  a  fair  inference  arises,  either  of  ign.o- 
undue  influence   rancc  ou  the  ouc  sidc  as  to  the  extra vagant  nature 
wn^fideS"  1*  ^^  *^^  transactions ;  or,  of  undue  and  overbearing 
lation, can,  at      influence  OU  the  other  part;  no  conveyances  ob- 
::tJ^^t  tained  from  a  weak  and  distressed  party,  by  a  per- 

real  demands.  .i*        •  ^i<«iix*  i 

son  standmg  m  a  confidential  relation,  can  be  sup- 
ported as  more,  at  the  utmost,  than  securities  for 
any  balance  which  may  be  due  on  the  account  be- 
Uehet  not  im-  twccu  the  parties.      Nor,  (though  laches  may, 
party  isliinder  in-  somctimcs,  protcct  firom  impeachment   transac- 
fluencc.  tions,  originally  of  a  very  questionable  nature), 

can 

(/)  Chesterfield  v.  Jansen^     317;    Mturay  v.   Palmer^  % 
2  Ves.  Senr.  146;  Dunbar  ▼.     Sch.  &  Lef.  486. 
Tredennick,  2  Ba.  &  Beat.  314,         (g)  Roche  v.  O'Brien,  1  Ba. 

k  Beat.  340. 
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lean  acquiescence  be  imputed^  so  long  as  the  same 
circumstances  of  undue  influence  on  one  side,  and 
distress  on  the  other,  in  which  the  oppression  com- 
menced, continue  to  operate  (h).    And  in  consi-    in  examining^ 
dering  whether  an  agent  can  be  allowed  the  bene-  ^oycr  k^hb*"' 
fit  of  any  voluntary  settlement  obtained  from  his  ^^"^nqJI^e^^^^^ 
employer,  before  the  connexion  between  them  was  ®"^i  >^*h«y  p«>- 

^     •'      '  ceeded  from  the 

absolutely  dissolved;  it  will  be  necessary  to  ascer-  free  and  wcii  un- 
tain  clearly,  not  only  that  such  settlement  was  the  the  employer's 
pure,  uninfluenced,  well  understood  act  of  the  em-  "mc/bU  ^ 
ployer^s  mind ;  and  that  he  executed  the  instru- 
ment with  that  full  knowledge  of  all  its  effects, 
nature,  and  consequences,  which  it  was  the  duty 
of  the  agent  to  communicate  (i);    but  a  farther  also,  how  that 
question  will  be,  (npt  merely  whether  the  party  ^^^oc^T^ 
making  the  settlement  knew  what  he  was  doing, 
but)  how  that  intention  was  produced?  with  re- 
ference to  which  the  pecuniary  circumstances  and 
transactions  between  the  parties  must  be  attended 
to  (k).    And  though  old  age,  alone,  will  not  justify     oid  age,  alone, 
a  presumption  that  the  party  was  imposed  up-  J^'^omKUT 
on(0;  yet  if  will  have  some  weights  in  estimating  J^^A^'^^nT" 
the  fairness  of  a  jrift,  to  persons  in  whom  the  ajred  but  is  of  some 

weiffhi  in  esti~ 
party  confided  (m).  mating  the  foir- 

The  property  of  a  principal,  entrusted  by  him  to  "^  ^hiclpiii 
his  factor,  for  any  special  purpose,  belongs  to  the  ^^y^'^^^li^ 
principal,  notwithstanding  any  change  which  that  i^  to^notwub- 
property  may  have  undergone  in  point  of  form;  standing  any 

so 

(h)  Purcell  v.  Macnamara^  Ves.  dOO. 

14  Vet.  106, 121,  122.  .    (/)  Lewii  ▼.  Pead,    1  Ves. 
(t)  Harrii  ▼•  Tremenheeref  Jun.  19. 

15  Ves.  40,  (m)   Gr^fUhi  v.  Robms,   3 
(k)  Huguenin  v.  Baseky,  14  Mad.  192. 
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chanMoffom  it  SO  kx^as  k  IS  oApabfe  of  being  traced^  and  clearly 
^P^^^"^^^  distinguished  from  all  otkerpfopeny:  andpropertj 
tnu^,  •^S'^dit.  *^^**  circumstanced  ill  dqualfy  recoverable  from  the 
tioguiibed.        assignees  of  ttie  factor,  in  the  event  of  his  becooK 

ing  a  bankrupt^  as  it  would  be  from  the  fiictor  him* 
self  before  his  bankruptcy  (n).  It  being  weH  esta^ 
blished,  then,  as  a  general  principle,  that,  if  proper^ 
ty  in  the  hands  of  any  agents  in  its  Miglnal  state 
and  form  was  covered  with  a  trust  in  &vor  of  the 
principal^  no  change  of  that  state  and  form  can  di^ 
vest  it  of  such  trust ;  or  give  the  agents  or  those 
who  repriestat  him  in  rights  any  more  valid  claim, 
with  reference  to  it^  than  they,  respectively,  had 
before  such  change ;  the  cmly  difficulty  as  to  the  exr 
tent  in  which  this  rule  is  applicable  to  any  parti* 
cttlar  case,  must  be  a  difficulty  of  fact,  not  of  law. 
When  property  For  instanco,  the  property  may  have  been  conv^t- 

maybesodif  .  ,  ,. 

tiDguished,  ai-  ed  mto  specic ;  and  money^  accordmg  to  a  quamt, 
bJ^^To^verted  but  favoritc,  phrase,  has  no  ''earmark^  but  this 
iuto  specie.        ^^^  ^^jy  ^  predicated  of  aA  undivided  and  nndis- 

tingnishable  mass  of  current  com  3  money  kept 
apart  from  ether  moneys  and  capaUe*  of  being  dis* 
tii^uished,  may  be  followed  specifically  into  the 
hands  of  an  agent,  or  into  those  of  bis  generid 
And,  a^affainat  IcgsS  representatives  (o).    And  whenever  an  ayent 


m*3c^L^»^  mixes  the  property  of  his^  principal  with  his  own, 
wuThb^'^'^  the  whole  must  (as  against  theagent)ybothatLaw 
Court  of  £%uity  und  iq  Equity)  be  taken  to  be  the  property  of  the 

principal, 

(n)  Ex  parte  DwmU,  2  Vea.  '<  Trtifet''    Se6^  ako,  Ac  rMent 

Sen.  58^;  Bx  parte  Eimrff  2  statute  ^  4  G«#.  4^  t.  SS,  s.^  d. 

Yes.  Sen.   674;     Godfrey  t.  (o)     Tmyhr    y^  PhmM',  « 

FurzOy  8  P.  Wm«  186:  and  Mau.  &  Sel.  574,  S75. 
see  further,  under  tfctf  head  sf 
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principal,  until  the  agent  puts  the  property  again  may  hold  the 
into  su(^  a  situation  that  it  mfty  he  distingubhed,  Z  Uie  emph>yer. 
as  satisfactorily  as  it  might  have  heen  before  that 
junauthorized  mixture.  The  application  of  this 
doctrine^  however^  is  not  left  to  the  discretion  of 
ftke  Master  in  taking  the  accounts  between  the 
parties;  but  is  kept  under  the  direction  of  the 
Courts  which  will>  itself,  judge  whether  the  case 
calls  for  it  {p\ 

Though,  in  g«ieral,  mere  inadequacy  of  price,  if    inadequacy  of 
not  so  gross  as  plainly  to  demonstrate  fraud  (9),  ^!^*^t^J^ 
will  not  vitiate  a  sale  (r) ;  yet,  if  the  purchaser  be  jJ^uJ^^y^ot 
the  agent  of  the  vendor,  the  adequacy  of  the  con-  ▼itiate  a  aaie  ge- 
3ideration  will  be  more  jealously  scrutinized ;  such  the  parchaaeV  be 
a  purchaser  must  at  least  shew,  with  indisputaUe  TeudwItiie^trauL 
deamess,  that,  he  furnished  his  employer  with  aH  tSX'Si.u- 
the  knowledge  which  he  himself  possessed  (^):  or  ^^'^' 
which  he  might,  by  due  diligence,  have  acquired, 
as  to  the  value  of  the  subject  of  sale  (t).    For  in 
<Nrder  to  set  aside  a  purchase  of  an  undervalue  by 
aa  agent  from  his  employer,  or  by  a  creditor  who 
takes  advantage  of  the  circumstances  of  his  debt- 
or, it  is  not  necessary  thai  fraud,  in  the  broad  sense 
of  the  word,  should  be  proved ;  it  is  enoi^  if  that  in  suck  %  caac» 
constnuctive  fraud,  upon  which  a  Court  of  Equity  ^'^m  be 
acts  and  grants  relief,  be  established  (u\  If  ^^S^f  *  **** 

(p)  LupUmv.  WhiUy  15  Ves.  (r)  Smyth  ▼.  Smithy  ft  Mad. 

4S6,  4Afi;  Lard  Chedmnk  «.  92;  Ord  v^Noeh  ^  Mad.  440, 

Edwards^  8  Vea.  50.   How  far  (js)  Lowther  ▼.  Lowther^  13 

die  case  is  varied  if  the  agent  Ves.  lOS. 

beeomes  a  bankrupt,  see  the  ap-  (I)  Wren  ▼,  Kirton^  8  Ves. 

propriate  head  of  this  treatise.  502;  Ex  parte  James,  8  Ves. 

(g)    Darky    v.     SingUUm^  547.  ' 

Wightwick,  29 ;  APNatnmra  v.  («)  MedUcM  v.  O'Dmnell,  \ 

Brtmn,  2  Ba.  &  Beat.  9.  Ba.  &  Beat.  165. 
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An  agent  who  If  ail  agent^  even  one  acting  gratuitously,  pay 
toogiilg^Tii  monies,  belonging  to  his  principal,  into  his  own 
EuiTitftL'krng-  ^a»king  house,  and  to  his  own  account;  should 
hotucandtohu  the  bank  fail  he  will  be  responsible  to  his  princi- 

owo  account,  is  r  r 

reapoDsibieforiti  pal :  for,  if  he  himself  had  become  a  bankrupt,  his 

assignees  would  have  taken  the  debt  appearing  to 
be  due  to  him  from  the  bankers ;  and  if  he  had 
died  insolvent,  the  money  would  have  been  part 
of  his  assets :  as  his  estate,  therefore,  might,  under 

■  ■ 

these  circumstances,  have  had  all  the  benefit  of  the 
property ;  he  will,  on  the  other  hand,  be  compelled 
to  make  good  any  loss  sustained  in  consequence 
of  his  having  chosen  to  make  such  a  disposition  of 
more  especially  the  moucy :  the  case  will,  of  course,  be  still  strong- 
reoe?viirJ\!ftwM"  ^^'  when  he  has  been  receiving  interest  upon  the 
Xde.  '*''^"  deposit.    This  would  be  a  plain  fraud,  if  he  omit- 
ted to  furnish  his  principal  with  explicit  particu- 
lars, enabling  him  to  call  for  his  fair  proportion  of 
interest  (w). 
'  If  ail  aKcnt,  by      If  a  leasc  be  obtained  from  the  steward,  or  other 

misrepresenta-  ^       /•  ^i_      i  v  r 

Uon,  induce  \m  agent,  of  the  lessor,  by  means  of  any  misrepre- 
aTj^^uTOu^^cJ!j  sentation,  whereby  the  lessee  (even  innocently  on 
inadequate  ^ig  part),  gaius  any  advantage  over  the  lessor;  the 
cannot  stand,  ai-  leasc  cauuot  Stand :  and  if  it  be  proved  that  the 
may  have  been  agent  was  couusaut  of  the  real  facts,  he  will  be  an- 
fnulm  his  part:  swcrablc  to  his  principal  for  any  loss,  sustained  in 

consequence  of  the  concealment  of  that  which  it 
was  his  duty  to  have  communicated  to  his  employ- 
and  where  there  cr  (x).    So,  if  a  Stranger  enter  into  a  fraudulent 
sio^,  in  fraud'of  bargain  with  a  servant,  acting  on  behalf  of  his  mas- 
ter; 

(w)  Massey  v.   Banner,  1      /er,  1  Ves.  Junr.  208 :  §ee  ante 
Jac.  &  Walk.  248,  250.  p.  1 48. 

(x)  Lard  Abingdon  v.  But- 
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ter;    or  if  a  servant^  by  collusion,  take  greater  apriocipai^anac- 
profits  than  belong  to  his  office;  in  either  case,  an  ^nnot^e  n^^^ 
account  of  the  gains  made  by  such  fraud  cannot  be  ' 
resisted  (t/) .  And,  when  a  factor,  instead  of  charg-     When  a  factor 
ing  factorage  upon  purchases  made  for  his  em-  Hirnrofitef^" 
ployers,  deals  with  them    as  a  merchant,   and  a  e  Wsem^te 
charges  mercantile  profits ;  that  is  a  fraud,  upon  ^^  ^^y  compel 
which  a  Court  of  Equity  will  decree  an  account :  in  Equity, 
or,  if  such  factor,  or  broker,  be  also  a  manufac- 
turer, though  he  might,  by  a  rigid  adverse  bar- 
gain, demand  what  price  he  thought  fit  for  his 
goods ;  yet  if,  by  taking  advantage  of  his  charac- 
ter of  factor,  or  broker,  and  of  the  confidence  re- 
posed in  him  as  such,  he  obtain  a  price  he  ought 
not  to  have  had ;  that,  also,  is  good  ground  for  an 
account  (z). 

When  an  agent,  known  to  be  acting  as  such,   when  a  known 
gives  an  order  on  account  of  the  concern  of  which  Ifnln'I^^nt 
he  has  the  management,  he  thereby  incurs  no  per-  which^he^hw^/hc 
sonal  responsibility:   and  if,  in  payment  for  the  management, the 

,.  ,  !•    1    1      r«  1        »    ^         ,  principal  alone  is 

articles  supplied  by  his  order,  he  hand  over  a  bill  responsible  for 
of  exchange,  which  turns  out  to  be  mere  waste  pa-  p*^*"**^*" 
per;  the  creditor,  unless  he  has  purchased  the  bill 
out  and  out,  has  a  right  to  resort  to  his  original 
debt,  against  the  principal  for  whose  use  the  arti- 
cles in  question  were  furnished  (a). 

A  charge  by  a  bill-broker  in  the  country  for  com-     a  biiibroker 
mission,  if  made  band  fide,  and  not  colorably,  with  lych^Jf^m. 
a  view  to  evade  the  statute,  is  not  usurious  (J).      niMw. 

A 

<2f)  EaH  India  Company  v.  (a)  Tempest  v.  Ord,  1  Mad. 

Henchman^  1  Ves.  Junr.  289.  91. 

{z)  East  India  Company  v.  (&)  Ex  parte  Henson^  1  Mad. 

Kcijghley,  4  Mad.  35:  and  see  115;  Baynes  v.  Fry^  15  Yes. 

suprd,  p.  U8.  121. 
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AwMiim  BiBiii      A  mandate  from  a  principal  to  his  agent,  can  ^ 
i^entn^  bera!  P^^  DO  right  or  interest  to  a  third  person  in  the 
J^^i;JJ^7hc    ^'^''^J^ct  of  such  mandate.    It  may  be  revoked  at 
^enthaBeoiercd  any  time  before  it  is  executed;  or,  at  least,  before 

luto  a  biudiDg  "^ 

agreemeut  to  ex-  any  engagement  is  entered  iifto  with  a  third  per- 
ofa  third  penon.  son  to  executo  it  for  his  benefit.     And  it  will  be 

revoked  by  any  disposition  of  the  property  incon- 
sistent with  its  execution  (e). 
ReaMHiabiecare,      Agents  who  have  used  reasonable  care  with  re* 
required  from     spect  to  their  employers'  goods,  are  not  responsi* 
•gentoj  ble  for  any  inevitable  accidents,  by  which  they 

but  where  their  may  be  destroyed,  or  injured  (d) :  but,  no  one  in- 
Kence  hnTilMi'to  trusted  With  another's  property  can  claim  to  be 
"heTmlt  make  c^^mpted  from  responsibility  for  its  destruction, 
it  good;  although  merely  from  the  circumstance,  that,  the  loss  ha» 

the  proximate  ^      " 

causeof  loMmay  ultimately  happened  by  means  which  could  not  be 
their  eoniroi.      controlled.      Though  the  loss  happen    by  fire, 

lightning,  or  other  similiur  accident,  that  will  be 

no  excuse,  if  the  agent  appear  to  have  been  guilty 

of  previous  negligence,  which  led  to,  though  it 

wajs  not  the  direct  and  immediate  cause  of  such 

loss  (e). 

A  ikctor  who       If  an  order  be  sent  by  a  principal  to  a  factor  to 

pto>^wUh  pni^  mskc  an  insurance,  and  the  principid  is  charged, 

S^t'houT    ^"  accoimt,  as  if  it  were  made;  the  factor,  though 

none  is  made,     he  ucvcr,  in  fact,  made  that  insurance,  is,  in  Equi- 

^^^tLrr  ty,  conridered  as  the  msorer  himself  (/).    And 

as  lie  must,  if.  af-  whcTc  9  merchant  here  hasy  in  the  usual  course  of 

ed^M  OTdcM?'  husinessy  accepted  an  order  from  a  foreign  corres- 

.  pondent 

(c)  ScM  r.  Poreher,  S  Men  (e)  C^prey  v.  Durhif^^  6  Yea. 

664.  496. 

{d)Co.  Litt.  89,  a.  Jmm^.  (/>  TkkeU  ▼.  Skat%  t  Ym. 

ft  MM.  100  :  and  ie6|  wUe^  p.  Senr.  3|9. 

146.  . 
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pondeiit  to  ingure;  but  limitB  his  broker  to  too  lOMire,  the  tntar. 
small  a  premium^  in  coofiequeiice  of  vhich  do  in*-  owing  to  his  mis. 
surance  can  be  procured ;  the  merchant  here  ifi  U-  ™*"*k®°*«"*- 
able  to  make  good  any  loss  sustained  by  his  corres^ 
pondent  (g).   A  perscm  who  has  effected  an  insur-     ^  E?**^  ^^ 
ance  as  agent>  cannot  dispute  the  claim  of  his  only  insuraoce  as 
known  principal,  on  the  ground  that  oth»  persons  di^Vthe  ^^ 
are  interested  in  the  subject  matter  of  the  insur-  Swn'JrfiiS 
ance :  any  such  claims  must  be  settled  between  ?"  the  groand 

*'  that  other  parties 

the  parties  making  them  and  the  party  in  whose  are  interested  in 

,        .  ii»  ^   J       xi.  4.   •     the  subject  of  in- 

name  the  insurance  was  effected ;  the  agent  is  surance. 
estopped  from  denying  the  right  of  his  princi* 
pal  (k). 

It  has  been  repeatedly  determined  (though  Lord    whether  a  fac- 
Keeper  North  was  not  satisfied  with  the  princi*  ^uued'to^aDy' 
pie  (i),  which,  in  truth,  seems  very  questionable)';  *4'^X  w"^ 
that,  a  factor  is  entitled  to  all  the  advantage  which  ^"^oi^.i^f^p. 
he  can  make  by  evading  the  payment  of  foreign  ^y  ?^"."^^  <>p  ^^ 
customs  (i) :  but  however  this  may  be>  it  is  clear^  or  a  fraud  upon 
that,  sudi  a  rule  cannot  apply  to  home  duties ;   ^^°^  ** 
tor  there  can  be  no  custom  of  merchants  ground- 
ed on  a  fraud  to  the  King  (I), 

If  a  man,  bound  by  contract  to  supply  one  ar  ti-    in  what  case  a 
clfe,  send  another;  und^  such  circumstances,  that  HgiiMo^divest 
it  can  neither  be  returned,  nor  absolutely  rejected,  char^ct^^of  *  ur- 
without  great  loss  arising;  the  vendee  has  a  right,  chawr, and  act 
f  v€»  at  commcm  Law,  to  consider  himself  not  aa  the  vendor. 

a  purchsser^ 

{g)   Wallace  v.   Tellfatr,  f  Ca«  76 ;  iSWtM  ▼.   Oxenden,  f 

T.  B.  188,  note.  Freeixi.  178. 

(h)   RoberU  ▼.  Ogilby,   9  {¥)  Borve  y.  Varde,  S  Freem. 

Price,  285.  174;  Papilion  v.  Hix,  1  ChfU 

(i)  Awmjfm.  Skinner,  149.  Ca.  S56. 

(k)  Knipe  v.  Jesmm^  I  Cha. 
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a  purchaser^  but  as  the  agent  of  the  vendor;  and 
he  may  sell  the  goods  on  the  consignor's  ac- 
count (i»). 
Delay  in  makiDg      Loug  delay  in  bringing  forward  even  the  just^ 

claiiDB,  is  an  ob-  • 

jection  of  leas  ost  claims^  TOSLy,  in  many  cases,  bar  the  title  to  re- 
ui^  by  a^"  li^f »  l>ut  it  is,  at  least,  very  difficult  for  a  confiden- 
the  rights  o7hfa  *"^  agent  and  steward  to  impute  ne^ect  to  his 
Si""^"?thcr  *"     employer;  whose  negligence  it  is  his  duty  to  guard 

against  with  respect  to  all  his  transactions,  but 
more  particularly  as  to  all  those  in  which  he,  the 
agent,  is  concerned.  For  it  is  his  duty  to  render 
an  account,  and  a  fair  account,  to  his  principal ; 
and  distinctly  to  apprise  him  of  the  whole  of  his 
rights.  Length  of  time  weighs  less  in  such  a  case 
An  a^nt  may  than  in  any  other  (n).     No  doubt,  a  man  holding 

shake  off  the  re-  -^  ^  ^  .        ® 

sponsibiiity  at-    the  relation  of  agent,  or  steward,  to  another,  may 

tached  to  his  con-  .  .         li?    i.         j.u        •    j.  j  -x      x* 

fidentiai  charac-  put  himsclf  altogether  mto  an  adverse  situation, 
himself  aU^e?  divcsting  himsclf  of  the  character  of  agent:  and, 
theriiianadvenie  jf  j^^  g^  ^^^1  as  to  make  it  uot  possiblc  to  State, 

situation:  but  he  ^  ' 

must  shew,  dis-  that,  any  confidence  was  reposed  in  him ;  he  will 

tinctly,  that  this  "^  .  *^  „  .... 

has  been  done,  not  coutiuue  subject  to  the  peculiar  responsibili- 
ties which  attach  on  confidential  situations :  but 
the  question  will  be,  whether,  when  dealing  with 
his  employer,  he  has,  distinctly,  placed  himself  in 
an  adverse  situation  (o)  7 

Settled  accounts      It  is,  however,  a  general,  and  most  material,  rule, 

not  opened,  un-     .„  -t  i  i*, 

less  specific  er-  m  all  cascs  of  accouuts,  that,  where  there  has  been 
fa^'*thrpiauit^*s  a  settlement,  and  the  account  has  either  been  sign- 
*^'"*'  ed,  or  a  security  executed  on  the  foot  of  it;  a 

Court 

(m)  Kemp  v.  Prior ^  7  Ves.  v.  Cowley ^  4  Price,  lOS. 

247.  (o)  Beaumont  v.  BouUhee^  on 

(n)  Beanmuml  y.  Boukbee^  5  appeal,  7  Vea.  600. 
Ves.  492, 494 :  and  see,  Milne s 


AGENCY.  161 

Court  of  Equity  will  not  open  that  transaction, 
unless  the  evidence  produced  (and  that  evidence 
founded  on  charges  in  the  plaintiff's  bill)  shew 
the  transaction  to  be  so  iniquitous,  that,  it  ought 
not  to  be  brought  forward  at  all  to  affect  the  par- 
ty sought  to  be  bound.  If  the  account  impeached 
be  a  settled  account,  the  Court  expects  the  errors 
to  be  specified  in  the  bill,  and  to  be  proved  as  spe- 
cified ;  otherwise  it  would  be  easy  to  overturn  the 
fairest  accounts,  if  of  a  complicated  nature  (jp). 
To  this  general  rule,  however,  there  is  one,  ob- 
viously equitable,  exception:  if  it  appear  on  the  unless  it  appear, 
face  of  the  account,  by  the  agent's  own  admission,  a^olT^J^^^^^^ 
that  he  has  not  jriven  his  employer  credit,  for  what  agenthasnotgiv- 

°  IT     ^  '  en  credit  for  Bums 

is  acknowledged  to  be  due ;  the  necessity  for  point-  admitted  to  he 
ing  out  specific  errors  by  the  bill  can  hardly  ex- 
ist  (jq).    The  reason  of  the  rule  ceasing,  the  rule  settled  accounts 
itself  will  not  be  called  into  operation.    Fraud,  of  ^SLfcuX^rS 
course,  will  be  a  sufficient  ground  for  opening  a  ?^'j  ^®  ^!l '"" 
settled  account;  and  though  positive  fraud  may  mode  of  taking 
not  be  distinctly  proved,  yet  it  may  be  inferred  though  no  facts 
from  an  hnproper  manner  of  taking  the  accounts :  b^SSlncti/'^*"^ 
for  instance,  it  would  be  extremely  dangerous  if  P^^o^ed. 
accounts  settled  between  two  stewards,  without 
vouchers  produced,  should,  as  against  their  re- 
spective principal^,  be  deemed  settled  accounts  : 
and  a  Court  of  Equity  would  certainly  give  leave 
to  surcharge  and  falsify  such  accounts  (r). 

In  many  cases,  in  which  an  action  of  assumpsit     Transactions 

would  ^**^^®^"  princi- 

{p)  Drew  V.  Power,  1  Sch.      Ves.  12^. 
&    Lef.     192;      Chambers    v.  {r)  Beaumont  v,  BouUbee^  7 

Goldwm.  9  Yes.  266.  Yes.  617. 


(g)  Matthews  ▼.  fVaUwyn^  4 
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pal  and  agent  would  lie  against  an  agent,  as  for  money  had  and 
withVtrust;  a  received  on  account  of  his  principal,  a  bill  in  Equi- 
wiiViwidmmany  *y  ^iU  alsoholdj  upon  the  gTound  that  such  trabs- 
cases  where  «i-    actions  are  coupled  with  a  trust.    So,  if  money  be 

gumpnt  would  *  i  j 

also  lie  at  com-    advanced  to  an  agent,  for  the  purpose  of  making 

monLaw:  ,  ^ 

a  particular  purchase;  though  an  action  at  Law 
will  lie  for  money  had  and  received ;  if  the  speci- 
fic object  be  countermanded,  or  shewn  to  be  at  an 
end  (s) ;  a  bill  in  Equity,  treating  such  agent  as 
a  trustee,  and  praying  that  he  may  be  decreed 
specifically  to  perform  the  trust,  if  practicable,  or 
otherwise  account  for  the  money,  m^y  also  be  sus- 
for  matters  of  in-  talncd  (/).    Indeed,  whenever  matters  of  account 
4peciaiiy^here  ^rc  at  all  intricate,  they  are  more  properly  cogniz- 
S^au'^ruds,  aWe  in  Equity  than  at  Law:  as  the  plaintiff  may, 
can  be  best  set-   ju  ^  Court  of  Equity,  have  a  discovery  of  books 

tied  under  the  *       v  y  ^ 

cognizance  of  a  and  papers,  and  the  advantage  of  the  defendant's 
ou  o    qui  y.  ^^^^j^     And,  especially  where  there  have   been 

mutual  dealings,  and  consequently  reciprocal  de- 
mands, these  are  best  examined,  so  as  to  do  com- 
plete justice  to  all  parties,  before  a  Master;  who 
can  make  to  each  all  due  allowances :  should  any 
doubt  arise  as  to  a  particular  demand,  to  ascertain 
the  justice  of  which  would  be  more  properly  the 
province  of  a  jury,  an  issue  may  be  directed  (u). 
Agents  must  Ageuts,  whether  for  the  Crown  or  for  individuals, 
interest  made  on  are,  prima/ocie,  not  entitled  to  put  into  their  own 
"^t^t^rpL.  pockets  any  interest  they  may  have  made  upon 

sums 

(i)  Cage  V.  RoherU^  Holt's  (u)    1  Equ.  Ca.  Ab.  5,  in 

N.  P.  C.  501;   Taylor  v.  Zen-  margin;  0* Connor  v.  Spaigkt^ 

dey,  9  East,  5d.  1  Sch.  &  Lef.  309;   Corpora- 

(fy  ScoU  ▼.  Surman,  Willes,  tion  of  Carlisle  v.  WUson^  15 

405.  Ves.  278. 


ing  to  their  pnn 
cipals. 
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sums  paid  into  their  hands,  on  account  of  their 
employers :  they  must  shew  a  special  case  to  ex- 
empt themselves  from  the  general  rule,  that,  as  be- 
tween agent  and  principal,  the  latter  is  not  only 
entitled  to  money  received,  on  his  account,  by 
the  former,  but,  also,  to  the  fruit  derived  from 
it(«r). 
A  principal  cannot,  it  seems,  recover  from  his      it  seems,  that. 

-    .  .      -.  .„        m  ^.      ■  a  demaod  solely 

agent  sums  received  m  respect  of  illegal  transac-  dependiug  upon 
tions ;  at  least,  where  the  demand  can  only  be  made  to  nie^i*  twuL"* 
out  through  the  medium  of  an  agreement  as  to  ^nuinSd"^*  ^ 
such  illegal  transactions;  though  it  might  be  pos- 
sible to  sustain  a  doUateral  demand,  even  of  this  but  a  collateral 
questionable  origin:  as,  for  instance,  if  the  pro-  Sfe^inl^thl^*^- 
ceeds  had  been  paid  over  in  trust  for  the  princl-  ^^Jii^ 
pal,  to  a  third  person,  not  a  party  to  the  illegal  "^^^^  trust  must 
transaction ;  a  Court  of  Equity  would  not  allow 
him  to  set  up  that  objection,  as  a  reason  for  not 
performing  his  trust  (x).     So,  an  executor  to  a     Distinction, 
stnuggler,  on  being  called  to  account  for  the  es-  tToITis^tu"^" 
tate  of  his  testator,  endeavoured  to  avoid  a  consi-  I^*,?^"  ^^^ 

to  the  illegal 

derable  part  of  the  account,  by  saying,  that,  it  re-  proceedings,  and 

whsT^  the  claims 

lated  to  smuggling  transactions ;  but  the  executor  ofianoceutper- 
was  not  allowed  to  set  up  this  as  a  defence  against  *^  "n^"^^"®- 
creditors  and  legatees.  The  smuggler  c6uld  not, 
it  was  held,  have  been  sued,  himself,  in  respect  of 
demands  arising  out  of  such  illegal  dealings ;  but 
the  tort  died  with  him ;  and  could  afford  no  justi- 
fication 

(w)   Crawford  v.    Attorney  Russell,  1   Bos.  &  Pull.  296; 

General,  7  Price,  78,  Tennant  v.  Elliot,  ibi4.  3 ;  that 

(x)   Thomson  v.  Thomson,  7  the  rule  is  the  same  at  common 

Ves.  473:  and  see  Farmer   v.  Law. 

M2 


164  TREATISE  ON  FRAUDS. 

fication  of  fraud  on  the  part  of  his  executor  (y). 
And  a  bill,  for  an  account  of  profits  made  by  an 
iUegal  partnership,  has  been  dismissed;  as  not  be- 
ing a  fit  subject  for  an  account  in  Equiv/  (z). 
Where  the  ic-  MHberever,  indeed,  the  legality  of  a  contract  be- 

gality  of  a  trans.  x        j  i.-  i 

action  comes  in  twccu  an  agent  and  his  employer  comes  m  ques- 
m^properto"*  t*o^*  **  sccms  most  proper  to  take  the  opinion  of 
^a^Courtof ***°  *  Court  of  commou  Law ;  by  directing  a  case,  be- 
Law,  before  de-  fore  decreeing  an  account  Ca).     Not  only  where  a 

creeing  anac-  ••,.  ,  . 

count  ill  Equity :  transaction  IS  nudum  m  se,  but,  where  it  is  merely 
transaction  be  nudum  proMbttum,  a  contract  relative  thereto  will, 
:S":LS.:',:^  (according  to  what  seems  the  preferable  opinion), 
hihitum.  receive  no  aid  from  Equity  (i):  and,  a  debt  incur- 

red in  the  course  of  dealings  contrary  to  Law,  can- 
not be  proved  under  a  commission  of  bankrupt  (c). 

sir  William    And  Sir  William  Grant,  also,  has  decided,  that,  pro- 
Grant's  opinion  y  « 

fits  made  m  the  course  of  dealings  prohibited  by 
Law  cannot  be  the  subject  of  account  in  Equi- 
ty {d) ;  expressly  disapproving  the  case  in  which 
Lord RoMiyns;  Lord  Rosslyn,  however,  held,  (what  cannot  now 

be  implicitly  relied  upon),  that,  although  a  Court 
of  Equity  would  not  execute  an  iUegal  contract ; 
yet,  that,  where  the  parties  have  had  dealings  to- 
gether upon  a  variety  of  transactions,  and  a  gene- 
ral account  is  sought ;  it  would  be  unjust  not  to 

bring 

(y)  ^oy  V.  Campbell,  1  Sch.  Richardson,  3  Meriv.  470:  but 

&  Lef.  359.  see  Ex  parU  Bulmer,  13  Ves. 

(z)  Kfumles y.  Houghton,  II  dl6. 

Ves.  168.  (c)  Ex  parte  Mathei^,  3  Ves. 

(a)    Ex  parte  Daniels,  14  373\  Ex  parte  Bulmer,\3Ves. 

Ves.  193.  820. 

(6)  Ottley  V.  Bronme,  1  Ba.  (d)  KnowUs  v.  HaughUm,\\ 

&  Beat.  364;  Avberty,  Maze,  Ves.  169. 
%  Bos.  &  Pull.  375 ;  Evans  v. 
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bring  into  that  account  any  profit  or  loss^  made 
even  upon  a  course  of  smuggling  transactions  (e). 
Lord  Erskine,  it  is  true»  thought  it  much  too  large  and  Lord  £r- 
andgeneral  a  proposition  to  say^  that,  when  a  plain- 
tiff cannot  open  his  case  without  shewing  that  he 
has  broken  the  Law^  a  Court  of  Equity  will  not  as- 
sist him(/).    It  should  be  recollected,  however,     CaaesofFwA- 
that,  the  cases  of  Paikney  v.  Reynous,  and  Petrie  v.  ^d  p^tmT**' 
Himnay,  upon  which  Lord  Erskine  relied,  have  g^^f  "'"^*" 
been,  both  before  and  since,  repeatedly  doubted ; 
if  not  absolutely  overruled  (g) :  And,  of  course,  to- 
gether with  his  premises,  his  Lordship's  deduc- 
tions (so  £eu:  as  they  were  solely  dependent  there- 
on), must  also  fall. 

An  infant  may  be  charged  in  trover,  for  that  is     a  miDor  can- 
a  tort;  but  he  cannot  be  compelled  to  account  as  to  awraTSf f«> 
factor,  or  agent :  whenever  a  minor  is  employed,  ^^  ^^  ^^^ 
therefore,  in  such  capacities,  security  for  the  per- 
formance of  his  duties  should  be  taken,  from  per- 
sons competent  to  bind  themselves  by  contract  (A). 
It  is  a  general  rule,  at  common  Law,  that,  where 
the  cause  of  action  is  a  tort,  arising  ex  delicto,  and 
supposed  to  be  by  force,  and  against  the  kin^s 
peace;  there  a  personal  action  dies  with  the  per- 
son ;  for  by  injuries  of  this  sort  the  offender  ac- 
quires no  gain  to  himself.    But,  where,  besides    Wheretbendes 

the 

{e)  Watts  ▼.  Broohsy  8  Yes.  195;  Cannan  v.  Bryce,  S  Barn. 

61d;    but    see    Langtan     v.  &  Aid.  189;  Aubert  y»  Mazcy 

Hughes,  1  Mau.  &Sel.  696;  ft  Bos.  &  Pull.  374;  Mitchell 

Ex  parte  Bell,  ibid.  p.  757.  v.  Cochhume,  %  H.  Bla.  381. 

(/)  Ex  parte  Btdmer,  18  (h)  SmaUey  v.   Snudky,  I 

Ves.  816.  Eq.  Ca.  Ab.  6. 

(£)ExparteDanielsyl4yes. 
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I 

the  criminal       the  ciime,  property  is  as  acquired  by  the  offend^ 

offence,  propert}'  .  •         n         ,  ,  #»    i 

is  acquired  by  a  er,  there^  an  action  for  the  value  of  the  property 
offender  die^  re-  ^^^  survivc  agalust  hls  cxccutor  ( f ).  AJbrtiori, 
SliT/hi^exe^  relief,  in  such  cases,  may  be  had  in  a  Court  of 
cutor.  Equity  (ft);  where   it  is  held,  that,  although  an 

action  sounding  in  damages  dies  with  the  person, 

yet,  a  fraudulent  gain  made  by  such  tort  is  a  debt, 

upon  which  the  jurisdiction  in  Equity  attaches  (Q. 

A  bill  for  an    In  couformity  with  this  principle,  a  bill  for  an  ac- 

account  lies 

agrainst  the  re-  couut  wlll  lie  agaiust  the  oxccutors,  or  adminis- 
S^as^  ftt^or:^  trators,  of  a  &ctor  (m) ;  but,  notwithstanding  this, 
Krvilt"^^^^^  ^^^  although  the  jus  accrescendi  does  not  take 
may  be  sought     place  between  merchants,  a  survivinir  factor  may 

aj^inst  him  *  ^  '' 

alone.  be  compelled  to  account,  not  only  for  his  own  re- 

ceipts, but  for  those  of  his  co-&ctor  also  (i^) :  as,  on 
the  other  hand,  the  survivor  alone  can  sue  at  Law, 
in  respect  of  suck  factorship ;  but,  on  recovery,  he 
must  account  with  the  executor  of  the  deceased 
co-factoi!  for  a  moiety  of  the  sum  recovered  (o). 
Wherever  Whcrcver  tro vcr  would  lie  at  common  Law,  the 

aramimon  Law,  case  must  be  ouc  propcr  for  Equity  to  deal  with; 
auo  b^wkh^  and  as  conversion,  which  is  the  gist  of  an  action 
of  tT  wi"^nd  ^^  trover,  can  only  be  established  where  the  plain- 
when  conversion,  tiff  had  the  strict  legal  property;  in  all  cases  rest- 
in  the  strict  legal  ,  fi*  i_i_j- 
sense,  cannot      mg  ou  agreement,  or  trust,  relief  can  be  had  m 

relief  can  ^ly  be  Equity  Only.    When,  therefore,  a  party  has  agreed 

ii-:d  i;i  Equity:  ^q 

(t)  /S'Atfrrm^ton'^  case,  Savil-  wmy  4  Ves.  418. 

le,  40; /ram6/yv.  7rote,Cowp.  (w)    Lte  v.   Bowler,    Rep. 

$76:  and  see  Serjt.  Williams's  temp.  Finch,  125. 

note  1,  to  Wheatlcyy,  Lane,  1  (n)  HoUscom  v.    Rioers,    1 

Saund.  «16.  Cha.  Ca.l27. 

(^)  Bishop  of  Winchester  v.  (o)  Martin  v.  Crump,  1  Salk. 

Knight,  1  P.  Wms.  407.  4*4. 

(J)  Lord  Hardwicke  v.  Ver- 
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to  sell  goods  as  factor,  and  is  privy  to  an  agreement  thus,  trover 
that  the  proceeds  shall  be  disposed  of  in  a  par-  I^h,st°a  party 
ticular  manner,  he  cannot,  after  he  has  got  them  J^^l^n  ^>^I^ 
into  his  hands  by  virtue  of  this  eniraKement,  retain  ft<^*?^  but  who 

•^  ^  ^  retains  Uiem  in 

them  in  discharge  of  a  debt  due  to  himself.     Tro-  discharge  of  a 

.     ,j  ,,        ^,  •^•"1  •."!•         debt  due  to  him- 

ver,  mdeed,  could  not  be  mamtamed  agamst  hun ;  self;  but  Equity 
for  he  was  put  into  possession  by  the  owner ;  but  J^'"c^^!I!wt.*  ^"" 
even  if  trover  would  lie,  it  is  a  fit  case  for  Equity; 
and  a  bill  for  an  account  would  hold  (jp). 

An  exception  to  the  1 1th  section  of  the  stat.  21     Goods  beiong- 
Jac.  1,  c.  19,  (which  now  forms  the  7(Hh  section  of  pifyCT,^inlhe 
the  consolidated  bankrupt  act  {q},)  is  established,  g^5to?ttthe^tinie 
in  favor  of  parties  who  have  put  property  into  be  becomes  bank- 

X         X      jT        if  nipt,  are  not 

the  hands  of  a  factor,  merely  to  be  by  him  dis-  within  the  70th 
posed  of;  if  the  factor  have  a  bare  authority  to  ISe  s^Geo,  4,  c. 
sell  on  account  of  his  principal,  and  not  to  sell  the  ^^' 
goods  as  his  own;  though  he  become  bankrupt 
whilst  the  goods  are  in  his  possession^  with  the 
consent  of  the  true  owner^  they  cannot  be  seized 
under  his  commission :  for  this  case,  though  with- 
in the  letter,  is  not  within  the  meaning  of  the  sta- 
tute (r).    The  ground  of  the  exception  is^  that^  for  such  posses- 
the  possession  of  such  persons  does  not  carry,  to  S,T  fe'l^tation  ^ 
the  understanding  of  the  world,  the  reputed  owner-  ^^'^ership. 
ship  (*).    Lord  Cowper,  however,  is  stated,  in  one    where  this  rea- 
report  (Jt)  of  Copeman  v.  GaUimt,  to  have  laid  down  ^^^ef^d  wheT 
a  qualification  of  this  rule  as  to  factors ;  and  to  ^^^  ***lu  "5^^ 

^  '  session,  the  goods 

have 

( P)  Weymouth  v.  Boyer^  1  the  head  of "  Bankruptcy." 

Ves.  Jun.  424.  Seejio«t,p.  172.  (*)  Ham  v.  Baker^  9  Ves. 

(9)  Stat.  5  Geo.  4,  c.  98.  244. 

(r)  Ex  parte  Dumas,  %  Ves.  (<)  In  margin  of  7  Vin.  Ab. 

Sen.  585 ;  Copeman  v.  Gallant,  89. 
,  1  P.  Wms.  314:  and  see  under 
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have  been  looked  have  declared^  that,  if  a  fkctor  continue  long  in 

upon  as  the  bank-  •         i.         i.«   i  ^v  j  x  i 

ruptfactor*sown,  possession,  by  which  means  the  goods  are  taken 
TrSiUn'S^^^  to  ^  his  own,  and  credit  is  given  to  him  on  that 
J^J^^JJ^^^^JJl**^'  account;  it  would  alter  the  case:  and,  that,  it 
was  of  opinion,    would  be  immaterial  whether  it  was  through  fraud, 

the  case  ought  i        o 

not  to  be  taken    or  mcrc  ncglect,  that  such  length  of  possession 

out  of  the  statute:  -xa   j     i»      ^i_     •  •  !•     •    • 

was  permitted ;  for  the  inconvenience  of  giving  a 
but,  the  force  of  false  Credit  would  be  the  same  in  either  case.   But, 
£r3r.;d>    this  reasoning  does  not  seem  to  have  been  satis- 
LoJd  R^e«Lie'fl  ^ictory  to  Lord  Redesdale,  who  observes,  that,  the 
wvatlonr*  ^^  simple  fact  that  credit  has  been  given  on  the  pro- 
perty, is  a  jcircumstance  which  might  belong  to  a 
variety  of  cases  not  within  the  statute  (u).    It  is 
probable,  therefore,  that,  where  neither  actual 
fraud  is  proved,  nor  such  gross  lobche^  is  shewn  as 
would  justify  the  inference  of  fraudulent  intention ; 
the  dictum  ascribed  to  Lord  Cowper  would  not, 
in  the  present  day,  be  acted  upon;  at  least,  not  to 
An  allowance  its  full  cxtcut.    Evcu  an  agreement,  that  a  broker 

of  a  share  in  the      vn,  .,.  _^-i  -^  i_  j» 

profits  does  not    Shall  be  paid  m  a  particular  way,  viz.  by  a  share  of 

a^*  pr^rty  In  t^®  profits  of  the  dealings  in  which  he  is  employed, 

IdventSre^-^^**"*  ^^  ^^^^  ^^  brokerage,  will  not  vest  in  him  any 
though  it  may,     share  in  the  ffoods  which,  he  is  employed  to  buy 

as  to  third  per-  ®  r     /  ^ 

sons,  render  him  or  scll.     For,  though  a  right  to  sharc  in  the  pro- 

liable  as  a  port-    /».       i»  •      i  i  i 

ner;  fits  of  a  particular  adventure  may  render  a  person 

liable,  to  third  persons,  as  a  partner,  in  respect 
of  transactions  arising  out  of  the  particular  adven- 
ture, in  the  profits  of  which  he  was  to  participate  (v); 
it  still  does  not  give  him  any  interest  in  the  pro- 
perty itself  which  was  the  subject  matter  of  the 
adventure ;  the  power  over  the  property  remams 

in 

(tt)  Joy  V.  CampbeH,  1  Sch.     (»)  See  the  Chapters  on  "  Part- 
&  Lef.  338.  nership,"  and  (m  ''Bankruptqr." 
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in  the  perscm  who  furnished  the  capital  with 

which  it  was  purchased.    It  follows  from  these     if  an  agent 

make  over  the 

principles^  that^  if  the  bankers  of  the  true  owner  property  of  his 
pay  over  the  proceeds  of  a  bill  received  from  him  I^L'J^STL^itiL 
to  the  broker,  who  claims  to  be  mterested  therein  SSThe^w  jS' 
as  partner,  on  the  ground  that  such  bill  was  given  ^^^  inwdoiDg. 
in  respect  of  the  adventure  in  the  profits  of  which 
he  was  to  participate ;  it  lies  upon  the  bankers  to 
shew,  that,  they  were  justified  in  making  that  pay- 
ment: for  if  a  banker,  or  other  agent,  take  upon 
himself  to  hand  over  the  property  of  his  princi- 
pal to  another  person,  the  onus  rests  upon  him  to 
shew  that  he  had  authority  to  do  so  (w). 

The  sum  due  for  commission  may  either  be  fix-    Rules  as  to 
ed  by  special  contract,  or  regulated  by  the  usage  STddTth^ 
of  trade;  but,  in  either  case,  an  agent  or  factor  ^  may  be  forfeit- 
may,  in  Eqiiity,  forfeit  his  claim  to  commission, 
by  omitting  to  keep  regular  accounts  (x) :  and,  a 
fortiori,  he  may  bring  this  loss  upon  himself,  even 
at  common  Law,  by  a  positive  desertion  of  his 
duty  (y) :  or  by  an  ignorant  or  careless  discharge 
of  it  (ss).    And  where  an  agent  is  made  executor    Agent  made 
to  his  former  employer;  his  character  of  agent  hfaTn^t'to^ 
ceases,  and,  with  it,  his  right  to  commission  (a) . 

If  a  banker  (and  the  rule  is  equally  applicable    An  agent  must 
to  any  other  agent)  make  advances  to,  or  pay  mo-  STS^S ThS 
ney  on  account  of,  his  principal,  after  notice  that  ^^J^'^^ 
OTch  principal  has  committed  an  act  of  bankrupt-  ^^^^^L^p^J^^"^ 

cy; 

(«)  Stnkh  V.  WaUm^  %  Bam.  (y)     Hurst  v.   HoURng^  S 

&  Craww.  407;  S.  C.  $  Dowl.  Taunt.  36. 

&  Ryl.  758.  (z)    Denew  v.  DaoereU^  3 

(x)  Wkde  V.  Lady  'Lincoln^  Gempb.  453. 

8  Ves.  371;^eaumon<v.j9ouA-  (a)  Hovey  v.  Blakeman,  4 

bee,  1 1  Yes.  358.  Yes.  609. 
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suboequent  re-     cy ;  he  must  account  to  the  assignees,  if  a  commis' 

ceiptsagaintpay-     .       .  i?         n  .  i      -i.  i 

meots  made.       siOR  issue,  lor  ail  sums  SO  improperly  disbursed : 

and,  if  he  have  also  received  sums  on  the  bank- 
rupt's account,  those  sums  will  be  considered  as 
received  to  the  use  of  the  bankrupt's  estate,  and 
not  to  be  set  off  against  the  payments  made; 
which  payments  cannot  even  be  proved  as  a  debt 
under  the  commission :  although,  so  far  as  they 
have  been  applied  in  discharge  of  creditors,  they 
have,  pro  tanto,  benefited  the  iestate  (b).  But,  if 
this  were  permitted,  it  would,  to  a  certain  extent,, 
be  confiding  the  execution  of  tiie  bankrupt  laws, 
and  the  pajrment  of  creditors,  to  the  discretion  of 
individuals ;  contrary  to  the  policy  of  legislation 
with  respect  to  mercantile  dealings,  and  at  great 
risk  of  fraud. 
£t«fu  in  Equity,  There  are  UeM  which  exist  only  in  Equity, 
where  the  Law  and  of  which  Equity  alone  can  take  cognizance ; 
gives  none:        though  lien,  in  a  proper  sense,  is  a  right  which  the 

Law  gives.    But  it  is  usual  to  speak  of  lien  by 

contract,  though  that  be  more  in  the  nature  of 

Uen  means  a       an  agreement  for  a  pledge.    Taken  either  way, 

proper^  tin  a     howover,  the  question  always  is,  whether  there 

aemancf  is  satis,   exist  a  right  to  detain  the  property  iA  question 

A  hctoT  has  a  till  a  demand  shall  be  satisfied  (c).    It  would  be 

general  ^ten  for     .  -li.  j.     ja     'j*       j*     j.  j. 

the  whole  ba-     impossiblc  to  Carry  on  trade  if  a  factor  were  not 

i^^t  ca^cUy!'  ^^^^  *^  ^^^^  *  specific  Ueu  upon  consignments 
upon  consim.     made  to  him,  for  expenses  which  he  thereby  in- 

mentB  made  to  '  r-  ^ 

him  by  his  em-   curred;  and  it  is  now  established,  that,  this  lien 

ployer : 

may  be  made  available  not  only  for  the  discharge 

of 

(6)  Hankey  v.  Vernon^  3  Br.         (c)  GkuUUme  v.   Birley,  2 
aid.  Meriv.  403,  404. 
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of  demands  in  respect  of  the  particular  transac- 
tion^ but  extends  to  cover  the  whole  balance,  con- 
nected with  the  employment  as  factor  (d),  due  on 
the  general  account  between  the  parties  (e) :  which 
lien  cannot  be  oyerreached^  even  by  prerogative 
process  (/ ). 
And  though  the  agent  may  have  parted  with  and  upoo  their 

a  oi'  11  •'  7*  1      price  io  the 

possession  of  the  goods^  he  retams  a  Hen  on  the  handiof  a  pur* 
price,  whilst  in  the  hands  of  the  purchaser;  and  ^^^Iwmitittfw 
upon  any  securities  given  for  payment  (g).  But,  if  Jj"^eHve  ^of 
a  factor  redeliver  property  to  his  principal,  by  the  property  to 
thus  partii^  with  the  possession,  he  parts  with  lun^ni^u  oor^ 
his  specific  lien  (A).    Nor  can  any  claim  to  lien  /j^^J^^^^JST 
be  maintained  by  a  &ctor,  in  regard  to  goods  ^en  Jj^nrtwct- 
which  have  never  actually,  or  constructively,  at  iveiy,  were  io  hii 

poBBewioD : 

least,  come  into  his  possession  (t )•    But,  though  but,  under  cir- 
a  mere  consignment  of  goods  to  a  fiEU^r  is  not  suf-  stmctive 


ficient  to  give  such  consignee  a  lien,  without  other  J}^™*^  ^^** 
circumstances;  yet,  it  seems,  that  although  actu- 
al possession  has  never  been  obtained,  or  has  been 
parted  with,  circumstances  mdy  establish,  or  con- 
tinue, such  a  constructive  possession  as,  both  in 
Equity  and  at  Law,  wiQ  support  the  daim  to 
lien  (Jk).    And,  notwithstanding  the  possession  may    if  posManon^ 

have 


(d)  Walker  v.  Birch,  6  T.  IL 
268;  Houghton  v.MatthewSfi 
Bos.  &  Pull,  494. 

(e)  Kruger  v.  WUcocks,  1 
Keny.  Rep.  S5. 

(/)  TheKmgv.Lee,  6Price, 
S78. 

(g)  Houghton  V.  Matthews^ 
3  Bos.  &  PuU.  489 ;  Vernon  v. 
Hankey,2T.R.  119. 


(h)  Kruger  ▼.  Wilcoeke, 
AmhL  %64t. 

(i)  Kinloch  v.  Craig,  S  T.  R. 
US,  786;  Nichols  v.  Clent,  8 
Price,  567. 

(k)  Alderson  ▼.  Temple^  4 
Burr.2S89;  Lemprierev.Poi' 
ley,  ft  T.  R.  496;  Nichols  v. 
Clenty  3  Price,  570;  M'Combie 
V.  Davies,  7  East,  7 :  andsee the 
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Gular  mode  of 
payment,  ex- 
cludes claim  of 
lien: 


thouKh  once       have  been  absolutely  parted  with^  yet^  if  it  be  Bub- 
recovered,  the     sequently  recovered,  the  lien  revives  (I)* 
en  revives.  g^^^^  although  a  &ctor,  as  we  have  seen,  has  a  Uen 

both  for  his  expenditure  upon  the  goods  in  his  pos- 
session, and  his  general  balance  upon  former  trans- 
actions, (at  least  upon  such  as  are  connected  with 
A  special  con-  his  employment  of  factor,)  still,  if  he  enter  into  a 
or  a  pa  i-  gp^^j^j  contract  for  a  particular  mode  of  payment; 

such  special  contract,  in  the  nature  of  the  thing, 
destroys  the  contract  implied  by  the  usage  of  mer- 
cantile dealings,  and  he  loses  the  lien  (m). 
which  u  also  lost      It  has  already  been  stated,  that,  a  broker,  or 
particular  dispo-  factor,  who  has  asscutcd  to  a  particular  disposition 
wtwn^of  the  pro-  ^f^j^^  proceeds  of  goods,  which  he  has  undertaken 

to  sell;  cannot,  in  fraud  of  his  agreement,  claim  a 

A  broker  has  lien  ou  such  goods,  or  their  price  (n) :  nor  can  a 

^i£rSV^  broker  maintain  a  claim  of  Uen,  for  the  general 

S"U^C^  balance  of  his  own  account  with  his  employer; 

he  dffected^"^  upou  a  poUcy  which  he  has  effected,  at  the  request^ 

if  he  knew  it  was  indeed,  of  his  correspondent,  but  with  a  lull  know- 
on  account  of  a  * 
third  person.      ledge,  at  the  time,  that,  such  policy  was  effected 

on  behalf  of  a  third  person.    But,  as  the  servant 

of  his  employer,  he  may  retain  the  policy,  until 

the  lien  of  his  principal  thereon  is  satisfied  (o). 

If 


r»eent  stat  of  4  Geo.  4,  c.  8S,  by 
which  it  18  declared,  that,  any 
person  in  whose  name  goods  are 
shipped,  shall  be  so  hi  deemed 
the  real  owner*  as  to  be  enabled 
to  give  an  effectual  &»  on  such 
goods  to  persons  advancing  mo- 
ney, or  giving  credit,  on  the  fiuth 
thereof. 

(0  Whiiehead  v.   Vaughan, 


cited  in  Cooke's  B.  L.  chap.  14, 
sec.  6. 

(m)  Cowell  V.  Sw^aon^  16 
Ves.  280.  See  Chase  v.  Wett- 
more^  5  Mau.  &  Sel.  186;  and 
Bidch  V.  Symes^  1  Turn.  & 
Russ.  9f  • 

(n)  Weymouth  v.  Boyetj   1 
Ves.  Jun.  495. 
(o)Many.  Shifker,  ft  Ea8t,5M. 
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If  an  agent,  who  is  directed  to  effect  a  policy,  re-    how  far  a  sub- 
present  himself  as  having  a  power  which  is  not  en-  ^^  ^ZS\l 
trusted  to  him,  and  employ  a  sub-agent;  such 
sub-agent,  it  has  been  held,  cannot  retain  the  sum 
he  may  receive  upon  the  policy,  from  the  person 
for  whose  ultimate  benefit  it  was  effected;  but  can 
only  deduct  from  the  amount  the  premium  he  has 
paid,  and  the  other  charges  due,  on  this  particu- 
lar policy  (j9):  for  a  sub-agent,  who  knows  he  is 
not  dealing  with  the  principal,  cannot  acquire  a 
broker's  general  lien  {q).    It  is  clear,  indeed,  that,     Ad  aeent  can- 
if  the  agent  disclose  his  principal,  at  the  time,  he  pHncipaf  s  pro- 
cannot  in  any  way  pledge  the  property  of  such  S^'iVbt  toone 
principal,  to  a  third  party,  for  his  own  private  ^^be^'iIISThe'l^i 
debt(r).     But,  both  Lord  EUenborough,  and  Sir  owner: 
Ticary  Gibbs,  C.  J  J.  distinctly  held,  that,  if  a  po-  effe!:t  a  policy 
licy  of  insurance  be  effected  by  a  broker,  in  ignor-  which^TEeiieves 
ance  that  the  property  to  be  covered  by  the  in-  em^i^^^ 
surance  does  not  really  belong  to  the  persons  by  ^^  *  ^u^^y 
whom  he  is  employed;  he  has  a  lien  upon  the  for  his  demands 
poficy  for  the  amount  of  the  general  balance  which  v^o'^^mpioyed 

him 

they  owe  him.     This  rule  rests  upon  the  same     a  purchaser 
Equity  as  that  according  to  which,  if  goods  are  ^f/*hte^ow^^ 
sold  by  a  factor  in  his  own  name,  the  purchaser  "i™*'  may  set 

\  '  r  offadebtdueto 

has  a  right  to  set  off  a  debt  due  from  him,  in  im  him  from  sach 

factor  *  aflTBinst 

action  by  the   principal   for   the  price  of  the  whom  the  pnn- 
goods  (*).    The  factor  may  be  liable  to  his  em-  ^Twro!!  must 

ployer 

(p)  Lanyon  ▼.  Blanchard^  ft  the  real  ownership  would  take 

Campb.  598.  the  case  out  of  the  late  stat.  4 

iq)   Snook    ▼.  Davidson^  2  Geo.  4,  c.  85. 
Camph.  t20.  (i)    George  v.  Clagett,  7  T. 

(r)  Moans  v.  Hendertony  1  R.  360 ;  Rahone  v.  Williams, 

Eaaty  587.  Such  knowledge  of  ibid,  in  note. 
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seek  relief,  uiUesB  ployer  for  holding  himself  out  as  the  principal; 
knew  the  seller  but  that  is  not  to  prejudice  the  purchaser^  who, 
agent^"^*"      hond  fide,  dealt  with  him  as  the  owner  of  the 

goods,  and  gave  him  credit  as  such.  The  fair 
question  is,  whether  he  knew,  or  had  reason  to  be- 
lieve, that,  the  person  with  whom  he  dealt  was  on- 
ly an  agent  ?  and  the  party  who  seeks  to  deprive 
him  of  his  lien  must  make  out  the  affirmative  {t\ 
Distinction,  iu      The  distinction  between  a  broker  and  a  factor,  is, 

questions  of  this     .  ,.  i».i-i-ji  •  _LxAi» 

kind,  between  ^^  qucstious  ot  this  kind,  vcry  important.  A  lac- 
fiiSo"r*8r  wid'^of  a  ^^  ^^  *  pcrsou  to  whom  goods  are  consigned  for 
^^^f^  ^™P^^y^  sale,  by  a  merchant  residing  abroad  or  at  a  dis- 
tance, and  the  factor  usually  sells  in  his  own  name, 
without  disclosmg  that  of  his  principal;  who, 
with  full  knowledge  of  this  usage,  trusts  him 
with  the  actual  possession  of  the  goods.  But  a 
broker  is  in  a  different  situation,  he  is  not  trusted 
with  the  possession  of  the  goods,  and  ought  not 
to  sell  in  his  own  name.  A  person,  therefore,  who 
deals  with  another  whom  he  knows  to  act  com- 
monly as  a  broker,  cannot,  as  against  his  princi- 
pal, be  allowed  to  set  off  a  debt  due  from  such 
broker,  in  discharge,  or  part  payment,  of  the  price 
of  the  goods  so  purchased :  more  especially,  if  he 
neglected  to  inquire  whether,  in  that  particular 
transaction,  the  vendor  was  acting  as  broker,  or 
as  principal.  If  such  a  claim  were  allowed,  no 
merchant  could  safely  employ  a  broker,  who,  by 
delivering  a  false  note  to  the  buyer,  might  defeat 

the  rights  of  his  employer  altogether  (u). 

The 

{t)  Stat.   4  Geo.   4,  c.  83.  (u)  Baring  ▼.  Currie^  t  Bam. 

Many.  Forrester ,  4Canipb.  61 ;      &  Aid.  144.     See  stat.  4  Geo> 
Westwood  V.  Bellf  ibid,  354.  4,  c.  83,  that  any  persons,  in 
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The  master  of  a  merchant  vessel  is  the  agent  of    No  Um  oo  a 

t         '  t*  '■•tf»*ii/\  •       ship,  unless  by 

the  owners;  for  supplies  furnished  {w),  or  repairs  contract,  for  re- 
done to  such  vessel  in  this  country,  the  owners  are  foin  twrcoun*^ 
personally  liable ;  as  the  master  may  also  make  him-  ^^^"r/^^j^^ 
self,  by  the  agreement  (x) ;  but,  the  ship  cannot  be  abroad,  the  maa- 

,    ,       ,       .  r^  .V  ,  t       1  ter  may  hypothe- 

pledged  without  a  special  contract :  though  where  cate  both  the 

.-■  i»  vessel  and  cargo: 

repairs  are  necessary  m  the  course  of  a  voyage,  ^ 

and  must  he  done  in  a  foreign  country,  the  neces- 
sity of  the  case  will  justify  the  master  in  hypothe- 
cating both  the  ship  and  cargo  {y).  The  necessi- 
ty, however,  which  creates,  must  also  limit,  that 
power :  the  master,  must  use  it  only  for  a  reasonar 
ble  purpose ;  for  the  benefit  of  the  ship  and  c^rgo. 
If,  instead  of  hypothecating  the  vessel,  the  master  if,  instead  of  so  do- 

iv*         iM  ••■«         ^••11-1         ••        -I*     ioK*  he  crive  his 

make  himself  personally  responsible,  by  giving  his  own  bills  for  the 
own  bills  for  the  repairs  done,  (which  may  be  the  '®p*»"* 
most  advantageous  course  for  the  owner's  inter- 
est, and,  perhaps,  even  the  only  practicable  mode 
of  getting  the  repairs  effected,)  it  seems  to  have 
been  Lord  Eldon's  opinion,  that,  the  master  may, 
thereby,  establish  a  lien  on  the  ship ;  and,  as  he  whether  he 
cannot  hypothecate  to  himself,  that,  no  instrument  /i^  uj^if^ie*  * 
is  necessary  to  raise  this  Equity  («).     The  case  of  JJo^iihS^^^r 
Hussey  v.  Christie,  however,  was  sent  for  the  opin-  doctrines  of  com- 

•^         ^  ■      '  monLawand 

ion  of  the  Court  of  King's  Bench,  who  certified  those  of  Equity 

seem  to  be  at 
against  Tarlance: 


whose  names  goods  are  shipped, 
shall  be  so  far  deemed  the  real 
owners,  as  to  be  enabled  to  give 
an  efiectual  Uen  thereon,  to  par- 
ties advancing  money  on  the 
fiuth  of  such  shipments. 

{fo)   Speerman  v.  Degrave, 
2  Vern.  643, 


(«)  Farmer  v.  Davies^  1  T. 
R.109;  Richv.CoeyCowp.eS9. 

(y)  Watkinson  v.  Barnardis- 
ton,  2  P.  Wms.  367;  The  Gra^ 
titudiney  S  Rob.  Adm.  Rep.  ft57 ; 
Ex  parte  Shank,  1  Atk.  294. 

(a)  Hussey  v.  Christie,  13 
Ves.  600. 
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against  the  master's /»m (a):  but,  this  determina** 
tion  does  not  seem  to  have  been  held  concIusiv;e 
on  Courts  of  Equity  by  Lord  Eldon ;  who,  on  a 
subsequent  occasion,  observed,  that  ''where  ad- 
vances,  for  repairs,  are  made  by  the  master,  he 
must  have  a  lietit  without  an  instrument  (&)."  As,  in 
a  still  more  recent  case,  the  Court  of  King^s  Bench 
abided  by,  and  confirmed,  their  former  decision  (c) ; 
it  should  seem,  that,  according  to  the  present  state 
of  authorities,  the  doctrine  of  Law  is  hardly  conso- 
nant with  that  of  Equity,  upon  this  subject.  If  it  is 
to  be  considered  as  a  pure  legal  question,  of  course^ 
the  repeated  judgments  of  Courts  of  common  Law 
groands  for  sup-  coucludc  it :  but  the  arguments  of  convenience, 

poitiDg  the  claim  ..  ^         m.   ±.  -^       • 

to  equitable  lien,  amounting  almost  to  ucccssity,  m  some  cases,  as 
in  »uch  caaea.    '  ^^^^^  y^^  j^ord  Eldou  (rf),  are  powerfiiHy  in  favor  of 

the  propriety  of  the  master's  making  himself  per- 
sonally responsible;  and  when  that  is  done  for  the 
benefit  of  the  owners,  it  seems  difficult  to  deny  the 
When  not  mix-  equitable  claim  to  lien.  And  as,  in  such  cases,  when 
circumstaiices/'^  not  mixcd  up   with  Other  circumstances  upon 
SildJJi^iy.  wWc^  the  jurisdiction  of  our  ordinary  Courts  of 
toth?Ad^iroi?'  ^^^  ^^  Equity  attaches,  proceedings  in  rem,  against 
jurisdiction :  and,  the  ship  itsclf,  comc  withiu  the  peculiar  province 
theniicsofOTfl  of  the  Court  of  Admiralty;   which,  in  many  in- 
J^w  pre?Si     stances,  adopts  the  civil  Law  as  the  basis  of  its 

judgments ;  it  seems  probable,  (though  no  positive 
decision  occurs  to  the  present  writer's  recollection,) 
that,  a  master's  lien,  in  respect  of  advances  made 

for 

(a)  9  East,  433.  Barnw.  &  Aid.  581. 

(b)  E  X  parte  Halket^  SVea.  (d)  Hussey  v.   Christie^  13 
&  Bea.  136.                                    Ves.  600. 

(c)  Smith    V.   Plummer^    1 
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for  the  repair  of  a  slup^  would  be  admitted  in  the 
^Ldmiralty  Court;  for  a  right  to  priority  of  pay- 
ment^ in  such  case^  is  distinctly  recognized  by  the 
code  of  civil  Law  (e).    The  Court  of  Admiralty,     But  the  Couh 

,  -11        X    •    x  xT_    •     •      •   J-  X*  •     of  Admiralty  wil 

however,  will  not  interpose  their  jurisdiction  tn  not  interpoM, 
rem,  where  there  are  cross-demands  between  the  accotimts  to  be^^ 
litigant  parties,  which  can  only  be  properly  inves*  a*  mands  to^i^ 
tiirated  in  the  Court  of  Chancery  lf\    Where  ac-  ^^^^^t  which 

^  ,  1       •         ,  .,  .        .  can  beat  be  done 

counts  are  to  be  taken,  and  the  respective  inter-  in  Chancery, 
ests  of  contending  parties  to  be  ascertained,  it  is 
the  business  of  the  Court  of  Chancery  to  interfere ; 
and  a  prohibition  would  issue  if  the  Court  of  Ad- 
miralty were  to  proceed  {g). 

It  is  clear,  that,  the  parties  who  accept,  in  pay-    By  diatinct  ac 
ment  for  repairs  of  a  ship,  the  captain's  bills,  rely-  ^^l^urit^'" 
ing  on  his  personal  security,  cannot  afterwards  as-  ^^  ^  *P^ 

1   .  1-  \  1  ttdH  waved, 

sert  any  claim  to  l%en  on  the  vessel ;  to  establish 
such  a  right,  they  must  at  least  shew,  that,  although 
the  bills,  by  mistake,  purported  only  to  pledge  the 
captain's  responsibility ;  yet,  that,  the  contract  and 
true  intention  was,  that,  the  ship  also  should  stand 
pledged,  as  a  further  security  (A).  Where  money  where  money 
has  been  borrowed  by  the  master  of  a  vessel,  os-  ^^^^^^'"^ 
tensibly  for  the  purpose  of  repairing,  or  supplying,  ■*""y  ^i^^ 
the  ship ;  and  such  repair,  or  supply,  appears  to  >i)ipt  >» '» foreign 
have  been  necessary ;  the  Uen  of  a  party  who  makes  plication  of  the 
the  advances  will  not  be  aflfected  by  ^  misapplicar  SILter  wiu  not 

4-;  An  a£fect  the  /ien  of 
"^^  the  lender. 

• 

(0  Dig.  lib.  42,  tit.  5,  aec.  (/)  The  John,  3  Rob.  Adm. 

26  &  34 ;  and  Domat.  lib,  S,  tit.  Rep.  292. 

1»  sec.  5,  article  7:  as  to  the  (g)  Hahf.    t.    Ooodson,    2 

admiralty  jurisdiction,  see  it/ e-  Metriy.  80. 

netane  t.   Gibbons,  S    T.   R.  (h)ExparUHalket,  19  Vcb. 

269.  474,. 

N 
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tkm  of  the  money  by  the  Blaster  to  ol^er  purposes; 
that  is  a  matter  between  him  and  his  employer, 
with  which  a  third  person  has  nothing  to  do ;  un- 
less personally  impKcated,  by  the  Ikcts  of  the  trans- 
action, in  the  fraud  which  may  have  been  prae- 
Tbemiurtermiiy  tised  (f).    And  though  it  was  formerly  held,  that. 

Mil  Ills  vcBSPiy  or 

her  cargo,  in  the  master  of  a  ship  could  not  sell  {i),  in  cases  of 
DecMity.  the  most  un^elding  necessity,  that  principle  has 

been  qualified  in  modern  times:  but^eren  now, 
the  master  cannot  sell,  either  ship  or  goods,  except 
in  a  case  of  inevitable  necessity  (t). 
How  the  right     Should  the  master  of  a  vessel  find  it  necessary, 

to  contribution  is  -,,,  ^  i»,".i.  %  m  ^ 

to  be  enforced,  for  the  Safety  of  the  ship,  to  throw  a  part  of  the  car- 
argo  hL  bMD  ^  go  ovcrboard ;  the  owners  of  such  part  of  the  car- 
^rityof the*  8^  ^  *^  preserved  are  liable  to  contribution to^ 
rerauDder.         wards  the  loss ;  and  the  master  is  not  bound  to  de« 

liver  any  part  of  the  cargo,  until  he  has  the  securi- 
ty df  each  freighter  for  his  proportion.  But,  this 
right  of  lien  is  personal  to  the  master;  and  these* 
veral  owners  of  the  different  parts  of  the  cargo 
cannot  compel  him  to  exercise  it:  if  he  omit  to  do 
so,  the  right  to  contribution  will,  no  doubt,  still  re« 
main,  but  it  must  be  enforced  by  regular  process, 
not  by  asserting  a  Hen  {m). 
An  agent  can-  Where  a  pcrsoual  confidence  is  reposed  in  any 
iSi^T  "'*  agent,  he  cannot  transfer  his  eommission  to  a 

Stranger;  a  delegated  authority  can  be  executed 

only 

(i)  Tlte  Qratxind&He^  t  Rob.  Ccmpanff,  5  Bam.  &  Aid.  6tS; 

Adm.  Rep.  V2.  S.  C.   I  Dowl.  &  Ryl.  t40; 

{k)    Johnson  ▼.   SKiffen,   2  Cannon  ▼.  Meabum,  1  Biiigh. 

Lord  Raym.  984;  Tremenheere  S47. 


r.  TretUitm,  1  gi^kvf.  45.  (m)  SmUeii  ▼.  BauiJieU  IS 

(0  AwMOM  Y.  Eatt  ^MKa     Vet.  1^1. 
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only  by  th«  persoQ  to  whom  it  is  entmsted:  though  without  the  as. 
of  course^  if  the  employer  assent  to  the  substitu-  ^oyer. 
tioQ  of  a  third  person  as  his  agent,  he  cannot  sub- 
sequently raise  an  objection  on  thai  ground  (n). 
But,  the  general  rule  being,  that,  an  agent  cannot   it » prudent,  m 

Qeftiinsr  with  aq 

bind  his  principal  beyond  the  limits  of  his  author-  ageut^toascer- 
ity  {p),  it  behoves  those  who  transact  •  business  bTauthoriTy; 
with  an  agent  to  see  that  his  acts  are  strictly  with- 
in the  scope  of  his  commission.    It  is  equally  es-  >°<i^^  it  baa 
sential,  that,  they  should  be  satisfied,  the  authority  ed. 
has  not  been  revoked ;  every  power  of  attwney  is,  Powen  of  tttor. 
in  its  nature,  revocable;  and,  in  ordinary  cases,  Cu^  KvmbieT 
the  jurisdiction  of  Courts  of  Equity  cannot  be 
founded  on  such  an  instrument:  though,  where  but,  when  exe- 
it  has  been  executed  for  valuable  consideration,  able  oonaider. 
Equity  will  not  permit  it  to  be  revoked (p);  forft^^X^' 

this  would  be  a  plain  fraud.    But,  a  power  of  at-  '°^"**^'rriyen 
tomey  to  a  creditor  to  receive  money,  notwith-  ^  a  creditor  to 
standing  it  may  purport  to  be  irrevocable,  is  re-  however,  ia  re-' 
voked  by  the  debtor's  death:  jand  wh^  there  has  dd^tors^dLuiiir 
been  no  assignment  of  the  sum  so  intended  to  be  SISi»M2e?!«». 
received,  nor  any  specific  i^ropriation  thereof;  ly  appropriated, 
the  mere  power  will  not  avail  against  the  general 
creditors  of  the  party  who  executed  it;  but  the 
money  will  he  fnt  of  his  assets  (jgf). 

To  explain  a  doubtfully  worded  letter  of  attor-    The  custom  of 
ney  to  a  factor,  it  seems,  that,  evidence  of  the  cus-  ted  to  explain,  ' 
torn  of  merchants,  in  regard  to  transactions  of  a  na- 
ture 

(n)  Coles  V.    Trecothkk»  9  ( p)  Bromley  t.  Holland,  7 

Ves.  251;  Blare  v.  StOtan,  S  Ves.  28. 

Meriv.  246.  (q)  Lepard  t.   Feman,   % 

(o)  Bwnk  ofSisoOani  ▼.  WiU-  Yea.  &  Bea.  (id. 
eon.  1  Dow,  40,  45 ;  pee  xi^rd. 

N2    ■ 
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ture  similar  to  that  in  question,  is  admissible  (r). 
and  limit,  the  au-  And  such  evidence  may  even  be  received  to  limit, 

thority  given  to.  .  ,*.rN^^« 

a  factor.  what  m  teims  is,  a  general  authority  (s).    On  the 

Private  instruc-  Other  hand,  notwithstanding  private  instructions 
agenf  in*a  fMirt?-  »»  *<>  a  particular  parcel  of  goods ;  the  general  au- 
w"  n  nirl^'a  *^o"*y  ^^  agents  to  sell,  so  as  to  bind  their  prin- 
purchaser  from  cipal,  as  far  as  the  purchaser  is  concerned,  may 
empioyere  have  be  inferred  from  their  general  course  of  dealing  (/), 
mxedhnd^'  which  has  been  previously  recognized  by  their  em- 

iSS'^r*"  ployer8(«). 

but  this  rule  ap-      But,  although,  for  the  convenience  of  trade,  the 
nenuroot  to  ^  ^ulc  last  mentioned  prevails  vrtth  respect  to  gene- 
ciaJ,  ageots.        ^gj  agcuts.  Still,  whcrc  a  special  agent  is  only  em- 
ployed to  do  a  single  act,  he  must,  as  we  have  seen, 
strictly  pursue  his  authority,  or  his  principal  will 
not  be  bound :  the  agent  may  render  himself  liable 
for  any  act  done  in  excess  of  his  authority,  but  the 
party  who  incautiously  deals  with  him  has  no  re- 
ExpreasHmite-medy  against  the  principal  (tr).    Express  limita- 
arToecmarylio  tions,  howcver,  of  cvcu  a  spccial  agent's  authority, 
mMe^^KT^   are  necess»y  to  exclude  his  reasonable  discretion, 
tionofeveoa      as  to  such  Subordinate  acts  as  are  fairly  and' 

special  agent; 

who,  if  employed  usually  incident  to  the  main  business  entrusted  to 

to  get  a  bill  dis-  , 

counted,  may      him ;  thus,  a  spccial  agent,  employed  to  get  a  bill 

bind  his  princi-     j»_  .    j  "l^^ji^*  '      •      •      iv      •    j  a 

pal  by  indorse-    discounted,  may  bind  his  prmcipal  by  indorsement, 
ord^Sylalaact  ^^^s  he  has  received  positive  instructions  not  to 

do 

{r)Ekin»y.MackUthtAmhh  India  Company  v.  HensUy,  1 

186.  Espin.  N.  P.  C.  112,  see  the 

(s)  Diclanion  ▼.  Lidwall,  4  distinction  taken  by  Lord  Ken- 

Campb.  280.  yon:    see,    also,    Howard    y. 

(0  WhiUhead  ▼.  Tuckett,  15  Braithmaite,    1    Ves.    &  Bea. 

Bast,  408.  209. 

(u)  Daniel  Y,  jtdamSf  A^mhl.         (»)    Sh^Uy  v.  Kymer^  \ 

498:  seeiuprd;  aiid,in  TheEoH  Mau.  &  Sel.  494. 
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do  SO  {x) ;  for  such  an  act  is  in  the  ordinary  eourse  required  by  the 
of  dealing,  and  without  indorsement  it  might  be  |^/  iscoun- 
very  difiBcult  to  negotiate  the  hill.    And,  it  is  clear.     Every  general 
there  would  be  no  safety  in  mercantile  transactions,  hlTprilldpai'" 
if  a  general  agent  could  not  bmd  his  principal,  She\*iho^^^ 
within  the  limits  of  the  authority  with  which  he  «»ten«biy  given 
has  been  apparently  clothed,  by  his  employer,  in 
respect  of  the  subject  matter  (y).    It  would  be  a  and  the  employer 
palpable  fraud,  indeed,  if  a  party,  who  had  osten-  raixmn^Hity  by 
sibly  conferred  upon  his  general  agent  the  ordin^  J^*  '^'^ 
ry  powers,  under  which  business  of  a  similar  kind 
is  commonly  transacted,  could  elude  responsibility 
by  secret  instructions :  and,  in  such  cases,  it  seems 
absolutely  necessary  to  restrict  the  generality  of 
the  rule,  that,  if  a  person  is  acting  ex  mandato, 
those  dealing  with  him  must  look  to  his  man- 
date («). 

In  perfect  conformity  with  the  distinction  just    Brokers  or 
stated,  it  is  now  established,  that,  brokers,  or  fao-  but^without*^'' 
tors,  may  sell  the  goods  entrusted  to  them ;  for  tj^jj|*'cii^^™*^ 
that  is  the  ostensible  purpose  of  the  consifiniment :  pledge,  the  goods 

^      *  °  entrusted  to 

but  they  cannot  pledge  the  goods,  without  special  them, 
instructions;  for  that  is  not  a  business  the  trans- 
action of  which  fonns  their  usual  and  understood 
employment  (a).    And,  as  liens  are  personal,  a  &c-   to  what  extent 
tor,  or  broker,  who  pledges  his  principal's  goods,  \^^'^^uen, 

Ag  on  his  employer's 
goods. 

(j;) FenmY.  Harruan,  3  T.  R.  Bam.  &.  Aid.  447 ;  M'Camhie 

760;  S.  C.  4  T.  B.  177.      ^  t.  Davies,  6  East,  540:  bat 

(y)  Pickering  ▼.   Busk,   15  see  the  itat   4  Geo.  4,  c.  83, 

East,  42.  that,  where  goods  have  been 

(2)  De  Bouchout  v.   (70U-  shipped  tn  <A«  name  of  any  per- 

stnidf  5  Ves.  213.  son  whatever  he  may  pledge 

(a)    Kuekem  v.    FTtbim,  4  them. 


n 
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as  his  own,  does  not  thereby  tnmsfer  any  title  to 
the  pawnee,  even  to  the  extent  of  any  liem,  wHich 
finch  factor,  or  broker,  had  on  the  goods  in  ques^ 
tion :  though,  if  the  possession  of  the  goods  had 
been  handed  over  with  notice  of  the  lien,  and  as  a 
security  only  to  the  extent  of  such  Uen,  the  trans- 
In  what  cue    fer  would  not  be  tortious  (b\    There  may,  even, 

aninooceot  ,  ^  \ 

pftwuee  may  re.  be  cases  in  which  one  person,  by  a  gross  fiaud^ 
«  penon  wiS?  bts  porsuados  another  to  make  over  to  him  the  abso- 
part  w^hVM  ^  ^^^  property  in  goods,  and,  if  they  are  subsequent- 
^*^^*^P"^rty  ly  pledged  to  an  innocent  pawnee,  it  may  be,  that, 

however  gross  the  fraud,  the  former  owner  may 
have  no  right  to  retake  the  goods,  otherwise  than 
sul^ect  to  the  pledge :  but,  so  long  as  he  retains 
the  ownership,  a  man  may  retake  his  goods,  not- 
withstanding any  act  whatsoever  which  a  stranger 
may  do  (c) :  and,  for  the  purpose  of  pledging,  a 
broker,  or  finctor,  is,  as  we  have  seen,  quasi  a  stran- 
BiiiofdMcoFcry  ger.    To  assist  the  legal  remedy,  therefore,  for  re- 
remedy  forgoSi  covery  of  goods  pledged  by  a  factor,  a  bill  of  dis- 
&^  ^^  "^      covery  may  be  maintained  in  Equity  (d). 

Negotiable  le-  The  Tule  as  to  the  transfer  of  a  principal's  pro- 
in  the  general  porty  foy  a  factof,  IS  uot  applicable,  however,  to 
"S^^^n^^"  negotiable  securities.  Every  hand  fide  holder  of 
g^'^y  ^y  '^     instruments  of  this  description  derives  his  tide 

from  the  instruments  themselves;  the  property  in 
A  hmAfide     which  passcs  by  delivery  (^X    For  the  law  is  set- 
tled, 

(b)  See  the  last  cited  case,  on  {d)  Marsden  ▼.  PamkaU^  1 
a  motion  for  a  new  trial,  7£a8t,  Veni.  407:  and  see  Strode  ▼. 
6.  Blackb^me,  S  Ves.  226. 

(c)  Hooper  v.  Ramebottom^  6  {e)  Wookey  v.  Pole,  4  Bank 
Taunt.  Id;  Hariop  v.  Hoare,  &  Aid.  8;  Hartop  ▼.  Houre,  S 
3  Atk.  48.  AA.  50. 
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tkd^  ihsA,  a  boUer  cendng  fisdriy  by  bills  or  notes,  hoiderorbuuhai 
without  notice  of  any  circumstaaces  affecting  their  Tuh^uo.  um\e^ 
validity  (/),  has  nothing  to  do  with  the  transac-  ^llt::!:?;::^.. 
tion  between  the  origiaid  parties;  unless,  perhaps,  ^||J^^',I|^'^,\, 
in  the  single  case,  (which  is  a  hard  one,  but  has  w<^re  given  for  a 

■L  J  •       IN      \.  tfi  gambling  debt. 

been  detenmned),  of  a  note  for  money  won  at 
P^y  (g\    But,  where  a  person  has  been  plunder-     Practice  as  to 
ed  of  bank  notes,  the  Bank  is  justified  in  suspend-  *^^  ^^"^ 
ing  payment,  tiU  it  is  asc^tained,  that,  the  party 
tendering   them  is  not  contaminated  with  the 

giMlt(A> 

The  question,  in  such  cases,  (with  the  single  ex-     a  principal 
ception  above  noticed),  is  always  one  of  *ofia/di?*;  S^^H^tlr 
and,  ev.en  one  who  has  not  been  personally  privy  f^Hgc^t  had  no 
to  any  fr««id  in  accepting  the  transfer  of  property  r»8*»*  |f  trau«|pr, 

^        ^  11  Has  Dcdi  saicij 

of  this  kind,  may  constructively  be  implicated  in  caunot  rttain 

-u   J*       J     J*      *     1.  •/•  •  •    them,  though  he 

such  fraud:  ^for  instance,  if  a  man  receive  aecun-  waa  not  privy  to 
ties  from  his  <owi|  agents,  who  acted  mMfide  in  ^^^n!'^ 
giving  them  to  him^  the  pri^dpal,  taking  them 
through  /Buch  agency,  must  take  them  witii  aU  the 
defects  of  title  bekmging  to  the  agent  (i ).    It  may  but,  qwmrt,  if  Uiit 
be  queationable  how  &r  this  decision,  (as  to  the  i^ltred^;^ 
purpose  for  which  it  la  cited)^  is  a&cted  by  the  5iGeo.3,c.64» 
iHtatute  which  passed  shortly  (after  Qt),  and,  proba- 
bly, in  ((^onsequenoe  of  it    The  question  in  Qhfn 
y.  B^^er  aso^e  upon  a  transfer  of  India  bonds, 

and 

(J)  Amory  v.  MefryweMm^  doa;  but  tect^aaw,  stat.  68  -Geo. 

2  Barn.  &  Cressw.  579 ;  S.  C.  3,  c.  93. 

4  Do^l.  &  Ryl.  92.  {h)  SoUmums  v.  Bank  o/Eng- 

(jg)  Peacock  v.   Rhodes,  it  land,  18  East,  137. 

Boug^  635;    Wookey  ▼.  Pole,  (t)  Glyn  r.  Baker,  13  East, 

4  Barn.  8c  AM.  9;  Oravesr.  5l5:9eepost, 

HoMkeh,  tVAct,  147.   Usu-  (A)  St^-  «l  Geo.  3,  a  64, 

ry  was,  fimnerly,  another  exoap-  sec.  4. 
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and  appears  to  have  called  the  attention  of  the 
Legislature  to  the  convenience  of  giving  a  legal 
effect  to  such  transfers,  and  making  the  property 
pass  by  detivery  of  possession.    But,  it  does  not 
necessarily  follow,  because,  since  the  act,  a  party 
taking  a  transfer  of  India  bonds,  for  good  consi-^ 
deration,  will  be  protected  in  the  possession,  how* 
ever  defective  the  title  of  the  person  from  whom 
he  received  them  might  be,  when  that  person  is 
not  his  own  agent;  that,  he  will,  therefore,  stand 
free  from  all  imputation  of  even  constructive  pri- 
vity to  a  fraud  committed  by  his  own  s^ent,  in  that 
very  transaction.    The  words  of  the  act,  however, 
express  no  such  distinction ;  this  su^estion,  there- 
fore, must  be  received  (as  it  is  offered,)  very  doubt- 
if  80,  the  reapoD-  fuUy :  but  if  it  be  inadmissible,  the  doctrine  of  the 
dpLi  foAheftTud  responsibility  of  a  principal  for  the  fraud  of  his 
^ivatSfa'rther  ^^^*'  must  roceivc  this  ftirther  qualification. 
qu^ification.  The  general  rule,  certainly,  is,  that,  the  princi- 

speaking,  a  prin  pal  must  be  taken  to  know  whatever  is  known  to 
know  all  that  is  his  agent ;  and,  that,  by  construction  of  law,  notice 
agent'in^the^  to  an  agent  is  notice  to  the  principal,  if  the  agent 
tSII^ctfon"^  come  to  the  knowledge  of  the  fact  while  he  is  con- 
but  not  the  iDfor-  ccmed  for  the  principal  (/).    But,  of  course,  the 

niation  acquired  *  x^       >  / 

by  the  agent  be-  agent  canuot  Stand  in  the  place  of  the  principal^ 
ployed  as  such :   ^util  the  relation  of  principal  and  agent  is  consti- 
tuted; and  as  to  all  information  which  he  has  pre- 
viously acquired,  the  principal  is  a  mere  stran- 
or,  it  seemii,  in    ger  (m).    It  scems,  too,  that,  in  most  cases,  the 

transactions  diB-  .  <■  «  • 

tinct  fit>m  the     noticc  to  the  agcut  must  have  been  given^  or  ac- 

very  one  com-  .      j 

plained  of:  quired, 

(0  Hiern  ▼.  MiU,  13  Ves.         (m)  Moimtford  v.  ScoU^  5 
120.  Mad.  40. 
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quired^  in  the  course  of  the  very  tranflaction  com- 
plained of(n);  and,  with  respect  to  counsel  or  so-  thif  last  restno 
licitors,  at  any  rate,  employed  to  examine  titles  to  r^ubue  with 
estates,  this  restriction  seems  indispensable :  other-  l[|^<n^dtm^' 
wise,  as  Lord  Hardwicke  frequently  expressed 
himself,  it  would  make  purchasers'  and  mortgagees 
titles  depend  altogether  on  the  memory  of  their 
legal  advisers;  and  the  counsel  of  greatest  emi- 
nence would  he  the  most  dangerous  to  employ  (o). 
Which  argument  had  been  previously  used  by 
Chief  Baron  Reynolds,  who  laid  it  down  as  clear 
law,  that,  a  purchaser  shall  never  be  a£fected  by 
constructive  notice  to  his  counsel  who  had  not 
notice  at  that  particular  time ;  for  it  is  not  possi- 
ble for  a  counsel  to  have  in  his  memory  all  the  bu- 
siness which  has  gone  through  his  hands  for  se- 
veral years  before  {p).    It  does  not,  however,  ap-  but  it  knot  ne- 
pear  necessary,  even  in  such  cases,  that  notice  ^^^^^^oTio^^ 
should  be  given,  in.express  terms,  at  the  very  time  St^^^cS™* 
of  the  transaction :  it  seems,  that,  the  principal  >j[  knowJedge  d^ 

*  *       faeto  can  be 

will  be  bound,  if  knowledge  of  the  circumstances,  brought  home  to 

a  lefltal  ttdviser 

at  the  time,  can  be  brought  home  de  facto  to  his  or  iigent.       ' 
legal  adviser;  although  notice  may  have  been  re- 
ceived on  a  previous  occasion  (9).    For  there  is  no    qoostructiTe 
difference  as  to  personal  or  constructive  notice,  in  L  acfua]  notic^* 
its  consequences,  except  as  to  guilt ;  and  it  would 
be  very  inconvenient  if  the  rule  were  otherwise, 

for 

(ft)  Hiem ▼.  MtU^  M  tupriL  conberge^  Fitz.  Gibb.  111. 

(0)  Lawther  v.    CarUon^  2         (q)    Toidmin  r.   Sieere^    3 

Atk.  242 ;   Worsley  v.  Earl  of  Mer.  222 ;  Le  Neve  ▼•  LeNeve, 

Scarhor(>ughfSAik.S9%\  War-  S  Atk.    646;     Moimtfard   ▼. 

V.  Warwick,  ibid.  294.  ScM,  I  Turn.  &  Rusf .  280 ; 

(p)  Ft^9gerald  ▼.  Lard  Fau-  Norria  ▼.  Le  Neve,  S  Atk.  M. 
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for  fheii  nottee  would  be  avoided  in  every  cafie^bjr 

BywBtmfamt  ettploymg  «ii  agent  (r).    And  a  person  will  be 

^^fbr  whow  deemed  to  bave  been  an  agent  ab  initio,  if  the  acts 

^^^^S^^  ^'^^^  ^y  *^™^  '^^^"^  ^^  ^^^^  engaged  in  that  ciq?a- 


^^  nS  SIi5lto    ^*y'  "*  subsequently  approred  by  tfae  paxty  for 

wbose  benefit  he  was»  though  without  instructioM, 

negotiating  («). 

Without  auch      But»  in  mAex  to  bind  the  priiicipal^  the  agent 

J^D<^^n*(^     musteither  have  had  full  powers  to  eondudeatrans- 

I^^J^^hit  ^i<Mi,  or  fak  dealings  if  without  such  powers^  must 

aatiiority.         1^^^  h^xk  afterwards  ratified;  an  agent  employed 

to  draw  up  an  ag^ement  upon  certain  terms,  must 

Verbaidecian.  uot  agvec  to  other  tenos  (f).    And  where  a  sale  is 

tiooee/not  t!d-    made  under  written  particulars,  the  verbal  dedarar 

££<^^  ti^^'  tions  of  the  auctioneer  at  the  tuneof  sale  (though 

Hcuian;  at  least  it  is  doddod  he  IS  to  be  Considered  as  equally  the 

not  for  the  pur-  ^        "f 

poae  «r  mfordmg  agent  KHT  both  the  vendor  and  the  vendee  («)^  are 

net  admissible  to  contradict  the  particulars;  at 


any  rate,  not,  in  general  cases,  for  thd  purpose  of 
enforcing  a  specific  peif ormanee :  whether  such 
evidence  might  be  admitted  on  behalf  of  a  defend* 
ant,  resisting,  on  the  ground  stated,  specific  per- 
formance according  to  the  particulars,  is  mors 
bat,  ^fitoi  per-  q«estionable  (^).  It  eeems  do«btfiil,al£Oi,  whether 
mb^iuelrthe^  there  might  not  be  vmm  for  the  admission lofsveh 

evadenoe; 

<r)  SkMim  r.  €ox,  ft  Eden,         («)  Kemporthff  r.  Sch^H  ft 

2fi% ;  S.  C.  AmbL  626 ;  Mad-  Barn.  &  Creasw.  947. 
dox  ▼.  MaddoXf  1   Ves.  Senr.         (w)  Bucknuuter  ▼.  Harrop, 

62.  IS  Vei.  471;    H^ginmm  ▼. 

'{*)  Jenmngs  t.   Moore,  2  ^  ClowUp  16  Yea.  SM%    CUauin 

\^exn.eiQ;  Merry  Y.Jbuey^  2  r^  Cooke,  I  .Sch.  &  lef.  S9.; 

Froem.  151.  Howard  ▼.  Bnaklmmtfi,  1  Yea. 

(i)  SteOutme  y.  IncUqum,  1  Sr  Bte.  210.    See  the  heed»of 

Br.  JiBl.  "  Sfieeific  Pei^nnnattoe." 
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eridence;  even  to  compel  performance  wheie  the  nm^aihn  bm 
purchaser  can  be  distinctly  proTcd  to  have  Ind  cne  Stvbt 
pei^on^d  infarmation  girnxfa^  of  a  mistake  inthe  '^^ 
printed  particnlars  of  sale  (x). 

An  agent  for  sale  continues  such  no  longer  iSum    An  agent  ibr 
till  the  sale  is  completed:  an  auctioneer,  iherefere»  £t^[^^^{ni 
has  no  authority,  after  he  has  sold  an  estate,  to  *^^f "  **^ 
treat  as  to  the  terms  upon  which  a  title  is  to  he 
made  (y).  Where,  however,  a  person  is  emj^yed,  but  hb  dutki  do 
not  merely  as  auctioneer  for  the  sale  of  property,  {leoeJuiiyvwhett 
and  on  that  single  occasion,  but,  an  intimate  coo-  SL^^J^^J^*^ 
nexion  and  confidence  between  his  employer  and 
himself  subsists;  the  duties  of  such  confidential 
agency  will  not  terminate  when  he  descends  horn 
the  rostrum;  and  he  will  be  disqualified,^ jprMwl 
fade,  from  becoiming  the  purchaser  of  the  proper- 
ty he  was  employed  to  sell;  if  Hie  rule  weret^Uffsr- 
ent,  a  fraudulent  auctmieer  mij^t  have  a  etr<nig 
inducement  to  chill  the  sale,  in  order  tiiat  the  pro- 
perty might  be  bought  in;   when  his  sititatiMi 
would  give  him  advantageous,  but  dishonest,  ep- 
portunittes  of  purchasing  at  an  inadcMiaate  price  (a). 

If  a  fector  lade  the  goods  of  Us  enpioyer  on    Factor  sot  «»- 
board  ship,  vrithort  executing  ^  charter-party,  the  S^JJSSf  wiS- 
goods,  the  lading,  and  his  principal,  are  liable  for  ^^^If^ 
thefreigfat;  but  notthe  &ctor:  thonidi  if  he  enter  cotet  a  charter- 

^  ,  ,      ^^  .  party:  buttbc 

mto  a  charter-pwty,  he  may  thus  make  hmiself  cargo,  and  pnn- 
personally  liaUe  {a) :  and  a  party  who  has  notice  ^XpaiU  who 
«f  a  contract  between  an  agent  and  his  employers,  [^t  bdilrtdli" 

that 

(»)  O^hie^  V.    Folfambe,  S  (sr)  Oliver  v.  Ctmrt,  8  Price, 

Meriv.  65.  160. 

(y)  Sekm  v.  Siade.  7  Yes.  (a)  Am/  v.  JttrcA,  2  Atk. 

276:  see  tvprH  et  ti|^d.  6tl. 
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]y,  may  exclude  thstthe  agent  shall  be  at  the  sole  expense  of  par- 

himself  from  any    .      - 

claim  upon  the    ticular  acts ;  and,  in  consequence  of  such  notice, 
emp  oyeiB.        ^^  merely  as  preferring  his  security,  has  given  cre- 
dit to  the  agent  individually;  may,  by  so  doing, 
exclude  himself  from  any  claim  against  the  prin- 
but  no  private    cipals  (b)  I  but,  unless  under  such  particular  cit- 

arranffcment  -  , 

between  the  cumstances,  uo  agreement  between  the  principal 
SC^Tot  wiJi  ^^  agent,  nor  even  payment  of  any  demand  by 
have  this  cflFect.  the  former  to  the  latter,  will  be  an  acquittal  of  the , 

principal,  when  the  agent  has  not  duly  handed  over 
Even  a  receipt  the  money  to  the  creditor  (c).     Even  a  receipt 

given  to  the  •  •■      .1  •■•  ^  •»  ,7 

agent  will  not  givcu  by  the  ci^ditor  to  the  agent,  will  not  dis- 
pHnci^if  the  charge  the  principal,  if  the  debt  has  not  been  ac- 
rcSy^bcra  paid:  t^^'j  1^^^'  unless  such  receipt  has  enabled  the 

agent  to  obtain  a  fictitious  credit  with  his  princi- 
uniem  credit  has  pal  in  passing  his  accouuts.     When  that  has  been 

been  given  to  the  *  •■    1  ,        , 

agent  in  paaring  the  casc,  and  there  has  been  laches  on  the  part  of 

his  accounts,  on     .,  j*^        •  1    •         n      i_-  i_         •n  i_ 

the  faith  of  such  the  Creditor  m  applymir  for  his  money,  he  will  be 
"«*•■  darned  ^Wl.'Z  fraud  p^ctLd  on  th. 

principal;  and,  as  against  him,  will  be  estoppeilby 

the  receipt,  whether  it  was  given  fraudulently  or 

in  such  case,  the  only  imprudently  (d).  But,  as  against  the  agent,  the 

vendor's  remedy  v  ^ 

is  against  the  receipt  would  not  avail,  provided  it  could  be  clear- 
agent  only.        jy  py^yg  J  ^jj|^|.  ^g  money  was  not  actually  paid  (e). 

As  the  Law  protects  a  principal  against  the  con- 
sequences of  fraudulent  concert  between  his  agent 
and  the  party  with  whom  a  contract,  or  purchase, 
is  made  on  ^  his  account;  so,  a  vendor,  or  other 

dealer^ 

(6)  Rich  V.  Coe,  Cowp.  639 ;  (d)  Tolson  v.  HalUtt,  Ambl. 

Paterson   v.    GundesaqWf   15  t7ft;    Wyatt  v.    Marqma   of 

East,  68.  Hertford^  S  East,  147. 

(c)  Speerman  v.  Degrave^  S  (e)  Cappm  v.  Coppm^  ft  P. 

Vem.  643.  Wms.  294. 
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dealer,  will  be  equally  protected  against  any  such 

conduct  between  the  principal  and  his  agent.  Upon     A  principal 

cannot  avail  him* 

this  principle,  if  a  merchant  employ  a  broker,  who  self  of  advantages 

is  indebted  to  him,  to  effect  insurances  on  his  be-  certed  through"* 

half,  with  a  view  that  the  premiums  should  go  in  jJlg  ^entT  ^^ 

liquidation  of  the  accounts  between  them ;  if  the 

policies  are  underwritten,  but  the  premiums  are 

not,  in  fact,  paid,   and  the  assured,  well  knew 

that  the  broker  never  had  the  means  of  paying 

them;  the  assured  cannot  take  advantage  of  this 

fraud,  contrived  between  his  agent  and  himself; 

but,  even  at  common  Law,  it  seems,  the  premi-  but»  where  there 

urns  may  be  recovered  against  him;  notwithstand-  principal,  an  un- 

ing  the  general  rule,  that,  if  an  underwriter  choose  onl^iook  t^the 

to  subscribe  a  policy  without  receiving  payment,  ^^tllZJ^vt* 

he  can  only  resort  to  the  broker,  to  whom  he  gives  ™^""'- 

credit  at  his  own  risk  (/).     Thus,  also,  although    Thoagh  a  sale 

.,  ii*A  1  b^  inade^  formal- 

goods  may  have  been  sold,  m  form,  to  the  agent,  ly,  to  a  broker, 
on  his  own  accomit,  yet,  if  the  principal  at  all  in-  ^J?;  yet"  iTuiia 
termeddled  with  the  sale,  or,  if  it  should  appear,  JJi^edrfST' 
HkBt,  the  purchase  was  contrived  with  a  view  that  date  a  debt  from 

the  agent  to  the 

the  goods,  so  obtained,  should  be  applied  in  ex-  pHnopaU  the 
tinction  of  a  debt  due  from  the  agent  to  the  prin^  feSe  prSt^^ 
eipal;  the  latter  will  be  responsible  to  the  vendor, 
on  the  ground  of  fraud  (g).     In  the  case  of  brok-    London  brok- 

-  -,^,  i»  -^  era  must  not 

ers  of  the  City  of  London,  who  are  prohibited  trade  on  their 
from  making  purchases,  in  the  way  of  trade,  on  buS ^^e  made 
their  own  account;  the  mere  fact,  that,  a  bill  of  ^;[J„^^i*^;„  j,,^ 
sale  is  made  out  in  the  name  of  the  broker,  does  re«i  pt»rrhwer» 

M  V       1*      •  are  known,  no 

not  affect  the  uability  of  the  principal,  either  to  breach  of  the 

his 

(J)  Mw9or    V.    Simeon,    3     -   (jg)  Wilson  v.  Hart,  7  Taunt. 
Taunt.  497-:  aee  hfr^.  304. 
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broker's  bond  j  hb  agfittt,  or  to  the  vendor,  pnmded  it  has  been 
i^rtibe  Kabiii-  difituictly  undentood^  by  all  parties,  on  whose  ac* 
toMMrf  tiw  pm-  count  the  purchase  was  really  made.    Nor  is  such 

a  transaeticm  a  breach  of  the  looker's  bond  for  due 
performance  of  his  public  office  (i). 
A  merchant         Where  a  merchant  has  practised  a  fraud  not 

cuHiot  take  ere*        «  «  ^  •  ^  %  i* 

dit  with  under-  <nuy  upou  the  unoerwnters,  but  also  npon  bis  own 
miom  whfiT    hroker,  whom  he  induced  to  make  insurances,  on 
^«y^^    his  behalf,  upon  an  engagement  to  supply  the 
reoeiviog  by  his  means  of  defraying  the  necessary  premiums,  which 
tibe'ageD^the^^  engagement  he  never  fulfils:  there,  notwithstand* 
«np*»>«*-         ijig  f^  policy  is,  as  we  have  seen,  in  general  con- 
clusive of  the  payment,  it  would  be  a  monstrous 
proposition  to  hold,  that,  the  assured  should  be  en* 
titled  to  credit,  in  account  with  the  underwriters, 
for  the  premiums  which  they  never  received,  but 
which  they  ought  to  have  received,  and  would  have 
received,  but  for  his  fraud  upon  his  own  agent  (i). 
H<m  fin*  rerbri     An  agent  may,  undoubtedly,  within  the  scope  of 
ag«?B«ybe ^  his authority,  bind  his  principal  by hisi^greement: 
hk^^nci*^?"^  and  what  the  i^ent  has  ^d  may  be  what  consti- 
tutes, or  at  least  was  the  inducement  to,  the  agree- 
ment.   Therefore,  in  cases  where  writing  is  not 
necessary  by  Law,  evidence  must  be  admissible  to 
prove  the  statement  or  representation  of  the  agents 
which  led  to  the  conclusion  of  tiie  contract    But, 
except  in  some  way  of  this  kind,  what  is  said  by 
the  agent  cannot  be  evidence  against  the  princi- 
a  neve  adoMmon  pal.    Mere  narration  of  a  fact,  in  the  course  of 
^*be  mnUa^*  conversation,  (though  it  may  have  some  relation 

to 


(A)  KembU    v.    jttki$u;  7         (t)  Fay  r.   Bell,  8  Taunt. 
Taunt.  ftSS.  496 :  see  mprJL 


AGENCY.  101 

to  b%ifiiii«»  in  whidi  13ie  person  makuig  tke  ctaor  ed  toanadwiik 
munication  was  employed  as  agent)^  eaimot  be  eyi-  capai 
dence  of  the  existence  of  the  ftct.    If  any  fiu^ 
material  to  the  mterest  of  either  party,  rest  in  the 
knowledge  of  an  agent,  it  is  to  be  proved  by  his 
testimony^  not  by  his  mere  assertion.    It  is  impos- 
sible to  assimilate  the  admission  of  acn  agent  to 
the  admission  of  the  principal  (k). 
If  a  fitctor,  howerer,  sell  goods  for  a  principal,    ne  tvideoce 

-      of  a  fector  nuiT 

the  evidence  of  the  fiictor  is  admissible  against  the  be  umd,  both  tv 
vendee;  snd,  on  the  other  hand^the factor  may  be  ^d^!^ ^ 
made  a  witness  to  prove  the  sale  of  goods  to  him, 
as  factor,  for  the  use  ofhis  principal  (f). 

As  a  general*  rale,  there  can  be  no  d^rence,  GeoenDy.iNiy- 
with  respect  to  the  dbchargeof  a  debtoir,  whether  ^^^^Jtt!^^ 
payment  is  made  to  the  creditor,  or,  to  his  dilly  ^^o*tfirpriii- 
authori^ed  agent  (m\    Bat  a  mortgagor,  before  he  <^>p^  '  ^^/  ^^ 

^         ^    ^  '^  ^  vaotigtLf^  debt 

pays  the  mortgage  debt  to  an  agent  of  the  aort-  cannot  be  aeoiM- 
gagee,  must  at  least  see,  that,  he  is  te  possession  of  agi^  uniw  he 
the  mortgage  deed:  for,  though  the  agent  may  SSSS^S"^ 
have  been  duly  empowered  to  receive  the  interest,  ^®^'  at  ie»it: 
it  does  not  follow,  that,  the  lAortgagee  ever  intend- 
ed to  entmst  him  with  the  receipt  of  the  principal 
money^fi).    And  although  the  mortgage  deed  has  anderen  Uie  re- 
been  left  in  the  hands  of  an  agent,  who  deKvera  it  JS w^Sdbe 
up  on  receiving  payment  of  the  money  due  there^  JuST'lthc  **^ 
on;  this,  it  seems  the  better  opinion,  will  be  no  e^ate ahoidd  bo 

_-,_.-  *        •  -  reeooreyed. 

sufficient  discharge,  for  the  estate  ought  to  be  re* 

gularly 

{k)  FavrUe  v.  Mattings,  10  Ves.  473. 
Vet.  Ifte.  («)  Henn  v.  Conisby,  1  Oul 

(J)  Snee  ▼.  Pr€$oM,  1  Atk.  Ca.    93;    Gerrard  v.  Baker^ 

^49*  cited  Und,  p.  94. 
(m)  TkQ$iuom  w.  Tkanuam,  7 
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Where  no  re-  gubrly  reassigned  (o).  Andi¥here  a  scriven6r  has 
requfred)^!? the  p^t  out  money  at  interest,  and  has  been  in  tbe 
Seb^^^^  l^Wt  of  receiving  the  interest  regularly;  stiU,  if 
S!ho  haa^^eT"*  *^®  security  is  not  left  in  his  custody,  payment  of 
wont  to  receive   the  principal  mouies  due  cannot  safely  be  made  to 

the  interest^  ud* 

lev  the  security  him  (p).    Eveu  where  a  part  of  the  principal  sum 

is  in  his  hands  :<.  iii«  •11  •  i 

even  where  such  due  ou  bond  has  been  received  by  a  scrivener,  and 
3^rt  of  tt^'^'  paid  over  to  the  obKgee ;  still,  if  the  remainder  of 
debt,  and  handed  the  debt  be  paid  to  the  same  scrivener,  who  fails 

It  over  to  his  ■       * 

ifrincipai, his au-  to  pay  it  ovcr  to  the  creditor;  the  receipt  of  the 
the  renudi^i^^^  scrivcucr  will  be  no  discharge  of  the  debt,  provide 
:S,  T^^.  ed  the  security  was  not  entrusted  to  such  scriven. 
^  toh^^*™**'  er ;  or  unless  it  can  be  proved  that  he  had  express 

authority  from  the  creditor  to  receive  the  money : 
which  authority  would  not  be  inferred  from  the 
or  unless  it  be  previous  receipt  of  a  part  (q).  But,  if  the  fact  of 
rei^ived  Uie  fi^t  ^gency  cau  be  proved,  and  also  that  the  authority 
P^*3'j*y"^*^  had  never  been  countermanded,  the  whole  of  the 
ized  agent,  and    payments  made  to  the  scrivener  must  be  allowed 

the  authority  has  ^    "^ 

not  been  counter-  by  the  creditor,  who  had  accepted  a  part  through 

his  medium  (r):  for,  we  have  before  seen,  that,  a 
principal  cannot  avow  the  act  of  his  agent  as  to 
An  obligor  who  part,  and  disavow  it  for  the  rest.    And  if,  on  pay- 
ias^gent,tot^  ment  of  a  bond  debt  to  an  agent,  the  principal 
^^'iSl^of    ^^^  *^  ^^^^  agent  the  bond  (which  he  had  pre- 
payment made  to  viously,  and  at  the  time  of  payment,  kept  in  his 

such  agent,  can-  jt    ^  '         * 

not  recai  the      own  custody)  for  the  purpose  of  being  delivered 

bond,  though  by         ^     .i        « 1.  ,.,  1    .1 

the  insolvency  of  up  to  the  obligec ;  although  the  money,  m  conse- 
quence 

(0)  Duchess  of  Cleveland  v.  Vem.  150. 
Dashfvood,     ft     Freem.    1249;         (q)  Wolstenholmey.  Davies, 

fVhitelock  v.   Witham,  1  Salk.  2  Freem.  290. 
157.  (r)  Duchess  of  Cleveland  r. 

(  p)  Roberts  v.  Matthews,  1  Dash$9ood,  ft  Freem.  250. 
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Tjuence  of  the  insolvency  of  the  agents  should  ne-  the  agent  the 
yer  come  to  the  hand  of  his  principal,  the  latter  ^e^o  iiwd.^ 
cannot  recal  the  bond:  if  he  should  obtain  it,  and    in  Equity, from 
attempt  to  put  it  in  suit,  by  a  bill  in  Equity  he  bond  cached  the 
may  be  enjoined  from  proceeding  in  the^ action;  t^fforth^obii- 
and  competed  to  deliver  up  the  bond,  with  costs:  g^J  the  money 

*  X-  —»  being  paid. 

for,  fr(Hn  the  time  the  obligee  trusted  his  agent 
with  the  security,  the  agent  was  a  trustee  for  the 
obligor;  the  money  being  paid  (s). 

As  between  vendor  and  vendee,  when  a  deposit    The  vendor 
of  part  of  the  purchase  money  is  made,  to  bind  the  SJcISurity'of  a 
contract,  if  the  vendor  has  the  sole  nomination  of  ^^^^  •"•*'* '" 

'  part  payment  of 

the  agent  who  is  to  receive  such  deposit,  (as  is  the  &  purchase  by 
case  where  a  sale  is  made  by  auction  (t),)  it  is  but 
reasonable,  that,  he  should  also  run  the  risk  of  his 
own  agent* s  responsibility :    and,  in  other  cases.    Where  the 
where  the  stake-holder  is  equally  the  nominee  of  equally  the  no- 
both  parties,  either  has  a  right  to  propose  chang-  ^^L*d  ?„« 
ing  the  stake-holder;  and  tlie party  refusing  takes  ^%j|*!"JiJe  ^ 
upon  himself  the  risk :  of  course,  a  motion  for  pay-  other,  by  refusing 

^       _  .^   .    .      ^         .  1  ,1  1    his  assent  to  such 

ment  of  a  deposit  mto  Court  has  at  least  as  much  change,  takes 
weight  as  a  private  proposition  for  changing  the  ruTo^thTactus^ 
stake-holder;  and  the  party  who  resists  such  mo-  ^^^^^^*^  «>^ 

^       ^  vency. 

tion  must  bear  any  consequent  loss  of  the  depo- 
sit («)* 

We  have  seen,  that,  a  duly  authorized  agent.     An  agent  most 
may,  by  his  receipt,  (given  in  the  ordinary  course  ^."^"Jf  hiT*' 
of  transacting  business),  for  monies  due  to  his  p™^*p**'* '**'*''' 
principal,  discharge  the  debtor;  but  if,  instead  of 
payment  of  the  debt  in  full,  he  accept  a  composi- 
tion, 

(«)  Abingdon  ▼.  Ormef  1  Eq.     Mad.  596. 
Ca.  Ab.  145.  (tf)  FenUm  r.   Bramne^   14 

{t)lAm€tl^y.  Muggridge^l      Vet.  150. 
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tion«  this  may  be  eyideaoe  of  fraudulent  concert, 

and  the  debtor  may  be  compelled  to  pay  the  mo- 

but,  though  by   ney  over  again  (w).    But,  though  an  ag^it  cannot, 

such  composition       ,  -  «->  ^=r 

he  cannot  bind  without  cxprcss  authority  to  do  so^  make  sucb  a 
nm^inTolve^hii^  Composition  of  a  demand  as  will  bind  his  principal; 
^^^'  yet  he  may  by  the  terms  of  his  agreement  make 

himself  responsible,  if  full  payment  be  afterwards 
An  attorney  is  insisted  upou  (x).  And,  an  attorney,  though  he 
client  for  submit  may,  at  Law,  bind  his  client  by  submitting,  on  his 
M  aw"fd  wiJ^*^  behalf,  to  an  award ;  is  yet  responsible  to  such  cli- 
IIotI:  *S^i^t,  ^^*  ^^  ^®  make  the  submission  fraudulently,  or  con- 
however,  will  be  trary  to  his  instructions  (y).    Whether  a  solicitor 

txHindbythe  "^  ^^^ 

subniiflBion  at      has  the  Same  power  of  binding  his  principal,  by 

whetbeMT*'      submitting  his  client's  interests,  in  matters  brought 

*i"»*y^  by  bill  before  the  Court  of  Chancery,  to  reference, 

without  instructii»is  for  that  purpose,  may  be 
questioned  (z). 
A  principal         A  fraudulent  purchaise  made  by  an  agent  on  ac- 

cannot  retain  a  j.     i?  v  •         •      •      i    ^v         i_       -xi.      j.  -l  •  •    -x 

fraudulent  pur-  couut  of  his  pnucipal,  though  without  his  pnvity, 
made  wUhf^t  canuot  be  retained  (a) :  for  there  is  no  doubt,  that, 
his  privity  by  his  it  is  competent  to  a  Court  of  Equity  to  take  away 
for,  the  mere      from  third  Dcrsons  (even  when  they  stand  uncon- 

transfer  of  an  ad*  jt  \ 

vantage  obtained  ucctcd  by  the  relation  of  principal  and  agent),  the 
auiction  itlVe-^  benefits  which  they  have  derived  from  the  fraud, 

imposition,  or  undue  influence  of  others  (b).    A 

fortiori, 

(w)    PefMi    V.   Brwme,     %  *'  Solicitor  and  OieQt." 

Freem.  214.  («)    ColmeU   v.    ChUd,    t 

(«)  Parrot  v.  WeUe,  2  Vem.  Freem.  154;  S.  C.  1  Ch*  Ca.  86. 

127.  {a)EkvM  V.  Eastlndia  Com- 

(y)    Ftlmer    v.    Detber,    S  pony,  1  P.  Wnw.  895. 

Taunt.  486 ;  Rex  ▼.  Adding-  (6)  Hnguenin  y.  BoieUy,  14 

ton^  Sayer,    259;    Barker  ▼.  Vea.S89:8ee«ftte, pp.  188,189; 

Braham,  S  m]B.    874,    878.  and,  |n»<,  the  head  of «' Settle- 

See  the  heads  of  "  Award,"  and  ment  and  Conveyance."    . 
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fuiiori,  if  a  principal,  for  wliose  benefit  a  fraudu-  and  where  aprin- 
lent  bargain  has  been  made,  esily  k^t  personally  himadf  penonai. 
almf  ftwa  tke  negotiatian  for  the  purpose  of  plead-  ^^"^^^^ 
ing  that  he  was  not  privy  to  it;  this  wiU  only  he  Jj^j-J;-;^^^^^ 
a  forthtf  evidence  of  fraud :  from  e9t  celarefnm-  wiUnotavaiihim. 
dem ;  and  his  pretended  ignorance  will  not  avail 
faim.(e). 

After  very  considerable  doubta,  and  some  con-     An  auctknieer 
tradietory  decisions,  it  seems  now  folly  established,  JS^b'^e"^  wd 
that,  alihoiurh  sales  by  auction  are  within  the  star  •?"«"'5  an^  W; 

^^  ''  sig^oature  satisfies 

tnte  of  frauds ;  yet,  that,  equally  with  respect  to  sales  the  statute  of 

j»        ,  rt  1  .        ri  ^*  •     frauds,  and  binds 

of  real  as  of  personal  property,  the  auctioneer  is  both  parties: 

the  duly  autlumzed  agent  of  both  parties,  and  that 

bis  signatuie,  on  their  behalf,  satisfies  the  statute, 

and  binds  both  the  vendor  and  the  vendee  (c^). 

But,  upoB  the  principle,  which  we  have  before  ad-  but,  without 

verted  to,  namely,  that,  delegatus  delegare  nan  SSotdS^t? 

potest ;  the  auctioned  cannot,  without  evidence  of  **"•»  p^^  ofhis 

^  ag«Dcy  to  a  clerk. 

special  assent,  appoint  one  of  his  clerks  to  sign  con- 
tracts of  sale,  as  Ins  ]Hroxy  {e). 

The  additional  premiumr  winch  is  always  given     By  accepting 
on  a  del  credere  commission,  is  the  price  paid  by  ^mmLion,  a 
aprincipal  to  his  feetor,  in  consideration  of  an  un-  S^the°5^?^ 
dertaking  by  the  £iictor  to  warrant  due  payment  **®.^y'  ^^  ^ 
for  the  goods  he  seUs ;  it  presupposes  a  guaranty. 
But,  although  the  guarantor  is  to  answer  for  the  but  the  principal 

i_  i»  .  I.  J  J  .  .V  .J.  •hould  make  hb 

solvency  of  the  vendee,  and  to  pay  me  money  if  Ant  application, 

he 

(c)  Ardgkus  V.  PiUt  1  Vem.  C.  on  appeal,  1  Jac.  &  Walk. 

259.  851;  Emmersan  v.  HeeliSf  % 

(<0  Blagden  y.  Bradbear,  \%  Taunt.  47. 

Ves.  4M ;  BucknuuttP  v.  Har-  (e)  Coles  v.   Treeaihick,  9 

rap9  13  Yes.  472;  Kemsys  v.  Vofi.  251.     See,  also,  Bhrer. 

Proeler,  S  Vea.  &  Bea.  59;  S.  iftHlpn,  5  Mleriv.  246. 

oa 
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it  seems,  to  the  he  does  not;  yet,  application  murt,  it  seems,  be 
the  form  of  the  made,  in  the  first  instance,  to  the  vendee,  as  the 
Ire^Tb^ok^'*"  primary  debtor,  before  proceeding  against  the 
liable  primarily,  guarantor;  unlcss  where  the  broker  has,  by  the 

form  of  the  instrument,  made  himself  primarily 
liable  (/). 
Where  an  agent      No  general  rulc  is  better  ascertained,  or  stands 
prmiyassudi,    on  a  smrcr  foundation,  than  this:  that,  where  an 
wnd^rojwnsr'  ag^^*  uames  the  principal  for  whom  he,  expressly 
biiity;  |^  agent,  purchases  or  contracts,  the  principal  is 

but  an  agreement  responsible,  and  not  the  agent  (g).  But  if  an 
^mJrS^'  agent  enter  into  a  compromise,  on  behalf  of  his 
his  principal's     principal,  without  due  authority,  this  is  a  fraud; 

nghts,  18  bmdmg         ,,--.         -^ 

on  himself  aioue.  and  he  renders  himself,  as  we  have  seen,  liable  to 

make  good  the  engagement  he  so  improperly 
And  where  undertook  to  conclude(A).  Where  there  is  no 
S^bte  mwwISb  principal  to  whom  it  is  practicable  to  have  re- 
to  principals,  coursc,  there  agents  may,  in  some  cases,  though 
may  be  person-  profcsscdly  acting  as  such,  make  themselves  per- 
where  public      soually  responsible.   Thus,  commissioners  for  mak- 

works  are  direct-  •  •      .•  •      i  11    i* 

ed  by  commis-  mg  a  navigation,  or  an  mclosure,  are  personally  bar 
sioners .  ^jie  for  any  contract  entered  into,  or  orders  given  by 

them :  for  it  would  be  absurd  to  suppose  the  work- 
men employed  gave  credit  to  the  undertaking,  and 
and  though  such  Rot  to  the  Commissioners:  and  though  such  a 
TO^^Mbie^at  ^Rcstion  is  cognizable  at  common  Law  (•),  yet,  it 
Law,theymay  may  frequently,  as  involving  intricate  accounts, 
accounts,  more    be  morc  fitted  for  investigation  in  a  Court  of  Equi- 

litted  for  mvesb-  .. 

gatioD  in  £quity«  ty  (A).  J^ 

(/)  Morris  v.   Cleasby,  4  Wmg.  278;  Parrot  v.  Wells,  Z 

Mau.  &  Sel.  574.  Vera.  127. 

(g)  ExparteHartop,  12  Yes.  (t)  EaUm  r.  Bell,  5  Barn.  & 

552.  Aid.  4U« 

(A)  Joknson  ▼.  OgUby^  5  P.  (it)  H&rsley  v.  Bell,  AmU. 
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A  manager  of  a.  West  Indian  estate  cannot  claim    What  commifl- 

•     •  i*iji*       <■         j.i>  ^1      •  1  ^  ji  •      >ioD  allowed  for 

commission  whilst  he  is  absent  from  the  island  m  management  of 

which  the  estate  lies  (l)i  but,  though  he  is  not  en-  SSL!"'*'*" 

titled  to  commission  when  not  personally  acting, 

he  is  entitled  to  what  he  has  really  paid  to  others 

for  the  management  during  his  absence,  provided 

the  payments  be  in  themselves  reasonable;  as  to 

which,  in  disputed  cases,  an  inquiry  before  the 

Master  will  be  directed  (m).    From  the  nature  of    Nature  of  tiie 

^  flfifMiritv  to  be  re* 

^Vestlndian  property,  considerable  discretion  must  qoired  from  the 
be  left  to  any  one  who  is  appointed  manager  of  an  ^JuSffn  the*" 
estate  there.    It  may  frequently  be  proper  to  em-  t^^*^"!^^„"I[|! 
ploy  the  produce  on  the  spot,  instead  of  remitting  lowed  him. 
it  to  this  country:  the  security  required  from  him 
should,  therefore,  be,  either  to  consign,  or  other- 
wise account  for,  the  produce.    The  security  giv- 
en by  a  receiver  in  this  country  does  not  relate  to 
the  management ;  but  a  manager  of  an  estate  in 
the  West  Indies  may,  in  the  discretion  given  him, 
make  expenditures,  without  a  previous  application 
to  the  Court;  as,  by  such  delay,  the  estate  might 
be  ruined  (»).     Circumstances  so  different  call  for 
the  application  of  different  principles.     Thus,  in     Rules  as  to /mm, 
the  West  Indies,  a  tenant  for  life  having  supplied  S^JylJ^^y^Lt 
the  estate  with  necessaries,  a  lien  subsists  (it  has  J5i^j£^j,t^P" 
been  determined)  after  his  death,  upon  the  inherit-  Sr^^'r  "!^  ""^f 

.  ^  West  Indian  plan- 

ance  (o).  And  though  it  seems,  (according  to  a  thin  tatjon ;  and  ne. 

J-  A.*      Ai         ceisary  ezpendi- 
dlStmctlOn,  ture  in  its  man- 
agement. 
773 ;    S.  C.  in  note  to  1   Br.  (m)  Forrest  v.  Ehoes,  %  Mer. 

101;  Meriel  v.    Wymondtold,      70. 

Hardr.  205.  (n)  Morris  v.  Elme,  1  Ves. 

(0   Chambers  v.  Ooldmn,  9     Jun.  139. 

Yea.  «73.  (o)  Marryat  v.  Hooke,  cited 

14  Yea.  442. 


19S  TREATKE  ON  FRAUDS. 

distiBctkm,  wliieh  Lord  EUkm  was  diiMtisfied 
withX  that^  neither  consignees,  nor  tenants  in 
common,  have  any  such  Uen,  yet,  all  moral  jostioe 
requires,  that,  a  West  Indian  estate  should  be  hold- 
en  subject  to  the  proper  expenses  of  management, 
in  priority  to  all  other  chums.  And,  without  re* 
ference  to  colonial  Law,  or  usage ;  upon  prind* 
pies  of  natural  Equity,  a  tenant  in  common  of  a 
West  Indian  estate,  must,  in  rei^ct  of  necessary 
expenditure  in  the  management  of  that  property, 
be  credited,  in  account  with  the  other  tenants  in 
common,  with  allowances  that  would  not  be  made 
in  the  case  of  an  estate  to  be  managed  in  the  or- 
dinary course  of  husbandry.  So,  where  a  person, 
though  not  regularly  appointed  consignee,  has 
been  permitted  by  the  owners  to  receive  the 
consignments,  from  time  to  time,  he  w31  be  allow- 
ed an  such  expenses  as  could  be  claimed  by  a  con- 
signee and  manager,  into,  whose  hands  the  estate 
had  been  duly  put  by  the  Court  itself  (p). 

(p)  Scott  V.  Nesbittp  14  Ves.  444,  447. 
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CHAPTER  VI. 


FraueU  as  between  Landlord  and  Tetumt. 

t 

UnDJBII  this  division  of  our  subject^  sundry     Reference  to 

Otilfil*  flfiCtioilB  Ol 

cases,  (not  here  introduced)^  might  have  been  pro-  thn  treatiae,  for 
perly  classed,  had  not  certain  particular  ingredi-  STi'^Se  p«. 
ents,  in  such  cases^  made  it  necessary  to  arrange  JJ^"*^^™^**  ^^ 
them  under  the  heads  appropriated  to  the  illustrar  introduced  here. 
tion  of  those  incidents.    l¥henever  any  equitable 
principle,  established  by  decision,  with  respect 
to  fraud  between  landlord  and  tenant,  is  not  found 
noticed  here;  if  that  principle  be  mixed  up  with  a 
question  as  to  specific  performance,  bankruptcy, 
or  other  section  of  our  subject  separately  treated; 
the  reader  is  referred  to  such  distinctive  head ;  in 
order  to  avoid  swelling  this  work  by  frequent  repe- 
titions. 

As  there  is  no  branch  of  the  jurisdiction  of  a  Equity  wui  not 
Court  of  Equity  more  delicate  than  that  which  fojfdtareuicur-* 
goes  to  restrain  the  exercise  of  a  legal  right ;  such  a  SeJanWei^^ 
Court  will  not  relieve  against  a  forfeiture  incurred  compensation  can 

„  be  made. 

by  breach  of  covenant ;  unless  in  a  case  where  dear 
compensation  can  be  given^  by  which  the  party 
complaining  of  such  breach  may  have  the  full  be- 
nefit of  the  contract^  as  originally  framed.    This    Thedoctrine  of 

J     J.  •  !•  .  .«  •       1  i»  compensanon 

doctnne  of  compensation  will  not,  in  the  case,  of  win  not  be  ex- 
forfeiture  of  a  lease  by  breach  of  covenant,  be  ex-  ^"  caae^a* 

tended 
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mooey  payment;  teiidedjbeyond  the  case  of  a  money  payment, 
^  the  verj^^  ^  rent;  and  this  only  upon  the  principle,  that,  the 
cipie,*«!at^ the  ^^^^  clause  of  re-^fUrtf  was  merely  intended  to  se- 
S^t^T^^  cure  the  payment  of  rent  (a):  a  principle,  (accord- 
ly  iotended  to     ing  to  the  high  authority  of  Lord  Eldon,)  utterly 

secure  the  pay-         ,  _  ^         i     .       ^^v      « 

meDtofrent:      without  foundation  (6) ;  for  subsequent  payment, 

with  interest,  by  no  means  puts  the  party  in  ex- 
actly the  same  situation,  as  if  the  rent  had  been 

the  rule,  how-    paid  at  the  time  stipulated  (c).    But  the  rule  has 

ever,  ii  establish-  «  i  i  ijjiji*  n^i. 

ed;  and  seems,  to  hccu  loug  acknowledged,  and  IS  now  well  estab- 
leccSizS^*^*'  lished :  it  seems,  indeed,  recognized,  to  a  certain 
■***«»«•  extent,  by  the  statute  of  the  4  Geo.  2,  c-  28 ;  which, 

by  enacting,  that,  when  a  landlord  has  recovered 
in  ejectment,  Tor  non-payment  of  rent  (d),  the  te- 
nant shall  be  barred  from  all  relief  in  Equity,  unless 
he  file  his  bill  within  six  months  after  execution 
perfected;  supposes  the  pretiaus  right  of  the  te- 
If  a  mesne  iand-  naut  to  relief.    And  where  a  head  landlord  takes 
agaiD^afoH^i.   ^^  advantage,  at  Law,  of  a  forfeiture,  incurred  by 
wthe  co^e-""""  default  of  payment  of  rent,  by  the  mesne  hmdlord; 
nantsofhissub-  ft  docs  uot  follow  that  the  uuder  tenants  must 

tenants. 

thereby  be  totally  discharged,  and  released  from 

their  contracts :  if  the  mesne  landlord  succeed  in 

getting  relief  from  the  forfeiture,  he  may  enforce 

the  covenants  of  his  sub-tenants  (e). 

Proceeding  at      Mliere  a  landlord  is  proceeding  at  common  Law, 

^nst'^^hlc?^  not  merely  for  rent,  but,  as  he  professes,  also  for 

w?teiStmn^  breach  of  other  covenants,  agamst  which  the  Court 

of 

(a)  Wadman  y.  Calcraft^  10  ( J)  See  tlie  oonstnictioii  put 

Ves.  69.  upon  the  atatute  in  Doe  v.  Mi»« 

(b) Hilly.  Barclay,  18  Ves.  58.  ten,  4  Dowl.  &  Ryl.  52. 

lc)HiUy.Barclay,l6VeB.^5;  (e)    Baker    v.    OUheare,  % 

Reynolds  ▼•  Pitt,  19  Ves.  140.  Freem.  9t 
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of  Chancery  does  not  relieve;  thou^^  hisactionin  be  eigoiDed:  but 
^ctment  will  not  be  stopped  by  injunction,  he  verdict  for  non. 
will  not  be  pennitted  to  take  out  execution  upon  Hr^^luyed? 
a  verdict  for  a  breach  of  covenant  by  non-payment 
of  r^it;  but,  he  must  proceed  on  some  covenant 
against  the  breach  of  which  Equity  will  not  re- 
lieve (y  )•    This  is  the  rule,  where  the  tenant  hdds    Where  a  leaae 
by  an  actual  lease;  but  where  he  has  only  an  meDt!"p!!^^. 
i^eement  for  a  lease,  of  which  contract  he  seeks  j^  ^er^l^SIL^ 
the  specific  performance,  by  a  bill  in  Equity,  pray-  J^^?|/!^^ 
ing  also  that  proceedings  against  him  at  Law  may  i«aw.  when  pei« 

,  ,      .«    ,  .      ^  .     1  .11        ^   11.  1^    fccted, would coD- 

be  stopped;  if  the  answer  to  his  bill  establish,  tain  a  coyenaot 
that,  the  lease  he  seeks  must  contain  a  covenant^  broken,  ^a^ 
which  has  already  been  violated,  of  such  a  nature  Jj^ch^rity 
that  the  Court  of  Chancery  would  not  relieve  ^^  °ot  relieve; 
against  the  breach ;  the  proceedings  at  Law  will 
not  be  stayed,  in  order  to  enforce  performance  of 
the  agreement  for  a  lease,  which,  when  executed, 
the  lessor  might    determine    by  an   ejectment, 
brought  upon  a  breach  against  which  no  relief 
could  be  had: — as,  for  instance,  parting  with  the  »>  pntiDg  with 
j^emises  without  licence,  against  which  relief  is  without  licence, 
never  given  (g). .  A  parol  licence  for  this  purpose 
is  insufScient,  unless  given  as  a  snare,  and  under 
circupistances  which  amount  to  fraud  (A).    But,   Though  Equity 

though  a  Court  of  Equity  will  not  do  so  fruitless  an  agreemen  "for 

an  act,  as  to  contmue  an  injunction  with  a  view  l^^m^l^eiy 
to  a  specific  performance  of  an  agreement  which,  ^  ^  ■"^^' 

when 

(/)  Daoisy.  Wett^  \^  V^.  y,Aforeton,2Gia.Ca.  127:  see, 

476.  however,  an  exceptioni  Cox  v. 

{g)  L<nat  y.Lard  Ranelagh^  Brown^  I  Ch.  Rep.  170. 

3  Yes.  &  Bea.  29,  dl;  Sanders  (h)  Rkkardion  y.  Evans,  S 

V.  Pope,  12  Yes.  292;  Davies  Mad.  218. 
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whenexeeuted,  may  be  immediatdiy  put  an  end  to» 

by  a  clause  of  re^entry^  which  must  necessarily  be 

introduced  into  the  lease  sought  to  be  obtained  (i); 

yet,  whea  acts    the  questiou  may  be  very  diffbrent^  when  interme- 

amouDtiog  to         •..  ^  ,  ,  .  ^ 

a  waver  of  the  diate  acts  havc  passed,  amountmg  to  a  waver  of 
madeout^^iac  the  forfeiture :  in  such  a  case,  the  Court  would  not 
toe'%"^mei  ***  ^«*  **^  tenant  from  an  opportunity  of  shew- 
and  protectioQ    w  those  circumstauces  which  amount  in  Equity 

against  the  for-         ^  •■..«»  «  ^       •r 

feituie  at  Law,  to  a  waver;  and,  if  they  are  made  out,  may  give 
'^^  ^  *  him  the  bcanefit  of  them,  by  decreeing  a  specific 

performance;  and  protecting  him  against  the  for- 
feiture at  Law  (k) :  but  receipt  of  rent,  alone,  wUl 
not  amount  to  a  waver  in  such  case  (J). 
Aiieoatiouoiice     It  has  been  long  settled  at  Law,  that,  an  aliena* 

cencx^detemiUies  tiou  oucc  made  by  licencc  determines  the  condi- 
the  condition.     ^^^^  g^  ^^^  ^^  subscqucut  alienation  can  give 

right  of  entry  to  the  lessor  (m)V  which  determina* 

tion,  though  termed  by  Lord  Eldon  an  extraordi- 

But^connivance  uary  ouc,  has  bccu  foUowcd  in  Equity  (n).    But 

^  d^\^^c°idar  where  a  lease  contains  a  covenant  against  using 

MowittTa^gl.  premises  as  a  shop,  or  warehouse,  without  licence 

nerai  licence  for  in  writing;  a  mere  implied  connivance  at  the  car- 

any  trade.  .  "  .  '^  ,  •  *  i 

rying  on  of  one  particular  trade,  witiaout  the  per- 
mission of  the  lessor  in  writing,  can  never  be  held 
to  amount  to  a  general  licence  for  any  trade :  and 
a  Court  of  Equity  will  not  enter  into  a  comparison 
as  to  what  trades  are  most  offinisive  and  objection- 

able» 

(»)  Wetherally.  Geering,  12  (m)  Dumpor^s  case,  4  Rep. 

Yes.  512.  119;  Hitchcock  v.  Fox,  1  Roll's 

(k)  Gourlay  v.  Duke  of  Sinn-  Rep.  70 :  see  post^  p.  t05. 

erset,  1  Yes.  &  Bea.  73.  (n)  Brummel  v.  Macpherson, 

(J)  Boardman  ▼.  Mostyn,  6  14  Yes.  175;  Jonet  v.  Jones^ 

Yes.  472:  see  post,  p.  207.  12  Yes.  191. 
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nMe  (fi).  And,  it  is  quHe  dearie  ^oveoaal  against  Effect  of  cove- 
tiBdedetting,  will  predude  an  aadgnaieiit  (;»);  de'dlt^;!^ 
Hiough  the  converse  does  not  hold  (9).  MBignuig. 

Againdt  a  ferfeitaie  foy  breach  of  covenant  to    £q«itywiUnot 
keep  the  premises  insured^  a  Court  of  Equity  wSH  forfeTtare^ 
not  reKeve  (r);  nor,  according  to  the  latest  and  SSSfesS^ 
preferable  authorities,  where  the  forfeiture  is  in*  wtowpwr.  ' 
durred  by  breach  of  covenant  to  repair  (s).    The    The  case  of 
decisions  last  referred  to,  seem  to  have  greatly  ^!^^^;^^. 
shaken  Lord  En^ne's  judgment  in  Sanders  v.  J^  ?f**®'»  °^^- 
Pope(f)\  and  as  to  the  aigument  used  in  support 
of  that  case;  n«nely,  that,  as  the  premises  had 
not  suffered  in  the  mean  tkne,  it  would  be  for  the 
advantage  of  the  landlord,  that,  the  money  should 
be  laid  out,  in  repairs,  at  a  later  period  of  the  lease 
than  that  stipulated ;  Lord  EMon  has  fordbly  ob- 
served, that,  ^the  di£Glculty  upon  this  doctrine  is, 
that  there  is  no  mutuality  in  it.    The  tenant  can*  upon  this  pno.- 

ciple,  that  the 

not  be  compdled  to  repair.  The  Cooit  of  Chan*>  teaant  casoot  be 
eery  (according  to  Lord  Thurlow  («),)  would  not  ^"?y  a  CourT 
entertain  a  biH  lor  that  purpose;  and  is  thete-  JSffinteSS 
nant  to'  have  the  option,  against  the  will  of  the  *  *>^^  ^^  ^ 

"*^         '  ^  parpoee;  and 

landlord,  to  keep  the  lease  upon  those  terms ;  from  therefore,  there 
time  to  time  breaking  the  covenant  which  he  can-^  toaiity  in  reiiey* 
not  be  compeBed  to  perform?    If,  the  premises  *"» t*»« *«n«n^- 

having 

(o)  Macher  v.  The  Foundling  Meriv.  460 ;   Reynolds  v.  Pitt, 

H^i^piM,  1  Ves.  &  fiea.  191.  19  Vea.  149. 

(|>)  Oreenawa^  v.  Adanu^  U  (#)  Hill  w.  Barclay,  IS  Ves. 

Ves.  400.  56;  Bracebridge  v.  Buckley,  3 

(3)  Crusoe  v.  Bughy,  2  W.  Pr.  200. 

Bla.  767 ;  Boardman  v.  Moftyn,  {t)  Reported  in  12  Ves.  2S2. 

6  Ves.  471.  (tt)  In  Lucas  v.  Comerford,  I 

(r)  Ro^e  V.  Harris,  ft  Pr.  Ves.  Jtin.  255 :  and  see  Mose* 

206,  212;  Umie  v.  Warner,  2  ley  y.Firgin,  8  Ves.  185. 
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having  been  suffered  to  &n  out*  of  repair,  and  the 

landlord  making  the  requisition  to  repair,  the  te* 

nant  refused  to  comply ;  he  could  have  no  pre- 

A  reqaiBition  teuce  for  applyiiur  to  a  Court  of  Eouity  (tr)."    The 

landlord  to  have  tact  of  a  reqmsttion,  on  the  part  of  the  landr 

pirte^'woukT"'  ^^^^9  ^  ^^^  ^^  repairs  completed,  would,  no 

StodrS*  **^  doubt,  make  the  case  stronger  a^inst  the  te- 

theteoaDt,  ifhe  naut,  if  he  should  still  refuse  to  comply:  but  is 

refused  to  oom- 

piy:  aoditisooiy  such  requisition  necessary?  is  the  landlord  bound 
tion, tiifut!^^^    ^  Qxercise  such  vigilance?  and  is  the  tenant, 

c2S!lt^  toat*  °*  ^^^  °^"®*  ^  ^  ^'^y  co^^sant  of  the  covenant 

by  which  he  has  bound  himself,  as  his  land- 
lord; and  better  acquainted,  in  most  cases,  wHh 
the  state  of  repair  of  the  premises ;  to  wait  un- 
til he  is  expressly  called  upon  to  perform,  what 
the  case  of  San-  he  must  kuow  is  his  duty  ?    If  these  questions  are 
staod/coDsistent-  auswcrcd  in  the  affirmative,  then,  indeed,  the  case 
LTilt^n    of  flfawdfer^v.Pop^  may  be  distinguished  from  the 
this  subject:       other  determinations  upon  this  subject;  and  may, 

perhaps,  stand  consistently  together  with  them: 

for  in  iSanders  v.  Pope,  it  does  not  appear,  that, 

there  had  been  any  dealing  by  request  and  refusal, 

between  the  lessor  and  the  lessee,  in  the  period 

during  which,  by  the  express  covenant^  the  money 

ought  to  have. been  applied:  and  the  lessee  ofifer- 

but,  it  should     cd  to  lay  out  the  full  sum,  afterwards.    But^  it 

n^stipufatimi  ir  should  sccm,  that,  where  no  express  stipulation 

^o^deL^n^tf  ^^  "^"^^  *^  *  contract  for  a  previous  denumd  of  ful- 

fuifikncnt  before  fifaneut^  before  a  forfeiture  shall  be  incurred ;  there, 

a  forfeiture  can 

be  incurred;       no  demand  is  uecessary:  the  covenant  is,  itself> 
is  necessary:       Doticc ;  and,  in  the  words  of  Lord  Hardwicke  (or), 

**  where 

■  {w)  Hilly.  Barclay y  16  Ves.         {x)   Chavncy  v.  Chraydm,  2 
405.  Atk.  619.  So,  at  oomiDon  Iaw, 
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'^  where  nobody  is  bound  to  give  notice,  the  par- 
ties must  themselves  take  notice.'"   The  rule,  that« 
notice  must  be  given  to  an  heir  at  law,  of  a  con-^ 
dition  in  a  will  working  a  foi^eiture  (y),  stands 
'  upon  a  different  ground :  the  heir  at  law,  upon  the     since  no  igno- 
death  of  his  ancestor,  claims  by  descent,  and  is  not  ^vTocanbepre^ 
supposed  to  know  of  the  devise  upon  ccmdition:  a^'i^^^^o^hw 
but  no  such  ignorance  of  his  obligation  can  be  pre-  b<wpd  bimseif 

,      ,  1  I  •         ii»  "y  "*  ^^"  core* 

sumed  in  favor  of  a  lessee,  who  has  bound  hunseli  nants. 
by  his  own  covenants  (s). 

Equity,  as  we  have  seen,  will  not  relieve  against  No  relief  against 
a  forfeiture  by  assignment  of  a  lease,  without  li«  Bignment,  with- 
cenoe,  contrary  to  covenant  (a).  Nor,  where  the  OTbnMchofcove- 
injjijiry  arising  from  non-performance  of  a  covenant  ^he°inS^"^* 
cannot  be  estimated  by  damages;  or  tends  to  the  anc^* 
pri^udice  of  the  inheritance,  by  affording  evidence 
of  a  prescriptive  right  of  way  over  the  land  (&). 

Lord  Thurlow,  in  Lucas  v.  Comerfordt  before    Equity  cannot 
cited,  inclined  to  think,  that,  the  Court  of  Chan-  force  a  covenant 
oery  could  no  more  superintend  a  rebuildmg,  than.  J^,^*!',^^^^^ 
a  repair:  but  his  Lordship's  words  must  be  con-  «>*»  clearly  de- 

'^  *  fined  one*, 

sidered  with  reference  to  the  case  before  him ; 
and,  from  the  report  in  Brown  (c),  it  appears,  that, 
the  coyenaat,  then  under  debate,  was  by  no  means 

a  clearly 

to  an  action  of  debt  upon  an  Owen,  7. 

award,  defendant  admitted  the  (y)  BurleUm    v.   Humfrey^ 

arbitrenient,  but  pleaded,  in  bar  Ambl.  259. 

to  the  action,  that,  plaintiff  had  («)  Bracebridge  v.  Buckley^ 

not  required  him  to  pay  the  mo-  2  Price,  213;   Doe  v.  Masters^ 

ney.    The  Court  adjudged  this  4  Dowl.  &  Ryl.  45. 

to  be  no  good  plea;  that  the  de-  (a)     Wafer  y.   Mocatto,   9 

fiendant  was  bound,  at  his  peril.  Mod.  1 12 :  see  ante,  p.  202. 

to  pay  the  money;  and  that  no  (b)  Descarlett  ▼.  Dennettf  9 

request  was  necessary  on  the  Mod.  22. 

fart  ofthepIaintiff.i?re<f>  case,  (c)  8  Br.  165. 
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^  dMvly  d^bied  one;  no  eertaim  mm  wm  to  be 

laid  out;  jiojpar^JctiiI»^jp2a»  was  agreed  upoti;  aod 

it  was  oi^  fltiptdatod  that  tte  jwmumiui  duNiId  be 

sabiiamtiiiBy  lekJoit:  wliicb  contract  might  esA 

fte  Teiy  diflfinrent  scdtes  of  expendxtture,  according 

to  the  diffierent  interprelatioiis  which  might  be 

this  would  be     put  081  the  vagoe  epithet  ^  sabstantial/'    The  con- 

ofc^iM^^ms^a^   duet  of  ft  rebnttdingso  undefined,  woidd  be  open 

?CbJ?4ry^M  to  all  the  objections  upon  which  the  Court  of 

deciioed  coo-     Chancerv  has  declined  c<»idiietinff  a  repair:  and 

ductins  a  repur  j  cf  ir 

Lead  Thurlow^s  refusal  of  the  application,  under 
such  circumstancesy  is  not  at  all  impugned  by  the 
qualification  laid  down  by  Lord  Ros^fyn  (d),  (fo^ 
tMit»  when  the  lowiBg  Lord  Hafdwickc's  opinion  {e),)  that,  if  the 
dkti^"that  the  tzmsaction  awl  agieenmdt  be  cleaar  and  exj^iicit, 
Krib^  ^e  btiid.  P«**l»  *l»erB  woidd  not  be  much  difficulty  to  de- 
mg  M  a  subject  ^^00  a  specific  performance;  but,  when  the  agree- 
Mttter*  periiaps,  mout  is  loosc  and  undefined,  and  it  is  not  express- 
anoe  ■i^^blT*  od^  distinctly,  what  the  building  is  to  be,  so  that 

the  G>art  could  describe  it,  as  a  subject  for  the 
repoM  of  a  Master,  ^e  jurisdiction  could  not  ap- 

If  the  execution      If  the  oxecution  of  a  renewal  of  a  lease  for  lii^^ 

of  a  renewal  of  a  ,:■»,,,,  »^i  -j» 

lease  for  liyes  be  be  delayed  by  the  lessor,  or  eTenbytheime/tto^de- 
SJ^StSTd'Z  fittiltof  both  parties,  a  Court  of  Equity,  when  there 
to ;  Equ^f*'^  ^"  ^^^^^  ^^  fraud,  or  Culpable  laehejf^  on  the  part 
when  there  has  of  the  Icssce,  wiU  ffive  him  relief:  taking  care, 

been  no  fraudtt-  ^  " 

lent  hches  on  the  howevcr,  that  he  nominates  lives  which  were  in 
wui  i^ve  him   *  existence  at  the  time  when  the  renewal  ought  to 

have  been  completed  (/).    This  seems  the  near- 
est 

id)  Monle^  v.  VWgm,  9  Vea.     S  Atk.  515^ 
184.  (/)    L&rd    Kentmgtm    v. 

(e)  City  of  London  ▼.  Noah,      PhiUipt,  5  J>aw»  7Je ;  Pritchard 
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est  appro^dmatiosi  to  justice  wluch  tbe  case  admits; 
but  the  advantage  is  all  on  the  side  of  the  lessee : 
he  has,  hj  such  an  arrangement,  escaped  all  the  ca- 
sualties whidi  might  have  occurred  in  the  interval 
of  delay:  and  though  he  must  not  take  new  lives, 
it  by  no  means  fidlows,  that,  the  lives  he  would, 
originaHy,  have  nominated,  have  not,  already,  all 
ftPenin. 

It  has  been  intimated,  that,  when  a  tenant  has  if  a  landlord, 
forfeited  his  lease  by  any  breach  of  covenant^  and  ine|ectinei]t,p«T. 
the  hindlord  has  recovered  against  him  in  ejedr  S2tiIlue*Xr*olr- 
meat;  but,  instead  of  entering  into  the  ocicupation  pupation,  and  to 
himself,  he  permits  the  tenant  to  retain  the  pos*  in  improvemeDts; 

-  Eiquity  will  sup- 

session;  to  cultivate  the  land;  and  to  improve  it,  port  the  tenaars 
perhaps  at  considerable  expense;  it  would  be  ^p^^"*^^^' 
fiaud,  and  against  conscience,  afterwards  to  dispos- 
sess him:  and  a  Court  of  Equity  would  be  dispos- 
ed to  presume  every  thing  that  was  necessary  to 
protect  the  tenant's  possession  (g).    This  seems    For,  waver  of 
in  unison  with  the  cases  which  have  decided,  that,  the?eal!e:^nd°^ 
a  landlord's  waver  of  forfeiture  sets  up  the  lease  (A) :  ^^f^^^^^i^ 
and  as  acceptance  of  rent,  with  notice  of  the  for-  ?^ti»  forfeiture, 

-^  isawaTertbereof. 

feiture,  is  a  waver  thereof,  even  at  common  Law  (t ) ; 
the  tenant,  by  tendering  his  rent,  at  the  earliest 
period  at  which  a  payment  becomes  due,  may,  if  it 
be  accepted,  thus  secure  the  renewed  validity  of 
his  lease;  or,  by  its  refusal,  be  put  upon  his  guard 
against  incurring  expense.    The  tenant's  equity     But,  a  teuuit 

M     has  DO  equity  to 

▼.  Ovey,  1  Jac.  &  Walk.  404;  (A)  Nesbittv.  Tredennick,  1 

O'HerUhy  v.  Hedges^  1  Sch.  &  Ba.  &Beat.32: 8eea»«e,p.20^ 

Lef.  1«8.  (i)  R(w  Y.  Harrison,  2  T.  R. 

(g)  Hume  V.  Kent,  1  Ba.  &  431. 
Beat.  561. 
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be  reimbuned,    to  be  reimbursed^  by  a  continaaiiee  of  his  occupa* 

byooQtinuanceof  . .        ^  "^  ^        m    •  j  i.     • 

occapotioD.  for  tion^  for  any  expenses  prematurely  mcnrred,  by  im- 
^i^£^  in-  provements  undertaken  after  forfeiture,  and  before 
XS>^itu^'  a  reasonable  time  aflowed  for  the  landlord's  re^n- 
d^time2to??Jd  *^'  ^®  ^^^^  another  question:  if  that  were  to  be 
for  the  laDdiord^s  admitted,  it  might,  indeed,  justify  the  sarcastic  re- 
mark of  a  learned  Judge,  that, ''  it  is  a  common 
equity  to  improve  a  man  out  of  possession  of  his  es- 
ittch  a  claim      tato  (k).*"  It  would  be  a  less  tenable  claim,  than  that 

would  be  leas  ^ 

tenable  than  that  of  a  tenant  laying  out  money,  in  the  expectation  of  a 
outmraey,  in  the  teuewal  of  his  term;  who  cannot,  by  such  means, 
Sewj!^*  ^*  fP^^  ^^^  character  of  a  right  to  his  imprudent  ex- 

Yi  ^\S^A^  pectations  (/).  No  doubt,  if  the  person  really  en* 
poascMion  will  titled  to  posscssion  will  encourage  the  occupier  of 
^copierofan  the  estate  to  expend  his  money  in  improvements: 
^mmeyin^^  or,  if  he  will  cvcu  look  on  and  suffer  such  expendi- 
J3d^bc*SuI '  '*  *^^'  without  apprizing  the  occupier  of  his  inten* 
daient  to  turn  tiou  to  disputo  the  title  to  posscssiou,  and  will  a& 
""**"'  terwards  endeavour  to  araU  himself  of  such  fraud; 

upon  this  ground  of  fraud,  the  jurisdiction  of  a 
Court  of  Equity  vrill  attach  on  the  case  (m). 

The  inadeqaa.     In  letting  chsxity  ostatcs,  security  of  the  rent  is 

cy  Of  rent  reterr-    *      /» 

ed,ia/eMabadge  the  first  object  to  be  regarded;  and,  msuchcases^ 
charity  oteteT^  inadequacy  of  rent  reservtd  is  le^s  a  badge  of  fraud 
rtMcefc^'**^  *°"  **""^  ^*  would  be  in  almost  any  other  instance.    A 

tenant,  therefore,  who  has  got  a  lease  of  a  charity 
estate  at  too  low  a  rent,  is  not  to  be  turned  out, if 

it 

{k)    Kenney  ▼.  Bnmne,  3     Ves.  236;    Robertson  ▼.   St. 
Ridgw.  P.  C.  519:   and    see     /oAii,  2  Br.  140. 
Forstsr  ▼•  Hale,  3  Ves.  713.  (m)  Kenney   v.   Browne,  3 

(0  PiUiftg  V.  ArmUage,  1%     Ridgw.  P.  C.  518 ;  Norway  t. 
Ves.  85;  Dann  y.  Spwrier,  7     Roe,  19    Ves.    159;  MaiUr^ 

Hawkms,  5  Taunt.  23. 
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it  appear  tiiat  he  lias  aeted  fisdrly  and  honestly. 
The  only  ground  for  so  dealing  with  him,  would 
he  some  evidence  of  corrupt  dealing,  or  reasonable 

■ 

presumption  of  collusion.  If,  for  instance,  the 
tenant  he  a  relation  of  the  trustee  who  has  the  let- 
ting of  the  estate,  that  would  be  a  circumstance  to 
justify  suspicion  (n). 

A  lease  granted  in  consideration  of  a  loan,  can-    Aieaaemnted 
not,  on  principles  of  public  policy,  be  allowed  to  S  ai^n!  wm?on 
stand;  and  relief  will  be  given  by  setting  it  aside:  fic^^'nc^^beMt 
for  Equity  considers  such  leases  as  obtained,  in  astoe: 
most  cases,  by  an  unfair  advantage  taken  by  the 
lessee  of  the  distresses  of  the  lessor;  and  to  be  a 
mere  evasion  of  the,  statutes  against  usury  (o) :. 
which,  whatever  may  be  thought  of  their  policy, 
must  not,  whilst  they  remain  on  the  statute  book, 
be  counteracted  by  artful  devices*    The  lessor  un-  theimor,  in  such 
der  such  cu-cumstances  is,  generally  speakmg,  not  ]y,  uot  a  fr^ 
a  free  agent  ( j»).    Still,  as  the  taint  of  usury,  in  ^^^' 
these  cases,  is  only  matter  of  inference;  if  it  can  but,  if  oo  ad^an- 
be  clearly  made  out,  that,  no  advantage  has  been  taken  by  the  les. 
taken  by  thelessee;  but,  on  the  contrary, that,  the  'l^^^'.^^ 
circumstances  are  such  as  render  it  unconscion- ^«i:'*""^?""c*<'"- 

able  on  the  part 

able  on  the  part  of  the  lessor  to  seek  to  set  aside  of  the  lessor  to 

8£ek  to  Kct  &Bide 

the  transaction ;  and  that  it  would  be  a  manifest  the  transaction ; 
hardship  on  th%  lessee ;  a  Court  of  Equity  will  not  SS^'"  """^ 
interfere  (q) :  otherwise,  the  doctrine  of  discoun- 
tenancing leases  coupled  with  loans  might  be  con- 
verted, 

(n)  Ex  parte  SkmneVf  in  re  grave^  %  Ba.  &  Beat.  101. 

Lamford  Charity^  %  Mer.  457;  (p)  Branme  v.  0*Dea^  1  Sch. 

See  the  heads  of  ''  Trust,"  and  &  Lef.   119;  Drew  v.  Power, 

of  "  Charity."  1  Sch.  &  Lef.  1 9«. 

(o)  Morbny  v.  0*Dea,  1  Ba.  (j)  MoUoy  v.  Irwm,   1  Sob. 

&Beaekll6;  Corbet  v.   Sea--  &  Lef.  313. 
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verti^d^  by  dishcmest  landlordii^  into  an  instrument 

of  greater  fraud  than  that  which  it  was  designed 

to  prevent  (r).    . 

The  attigneeof     The  assignee  of  a  lease,  who  is  only  liable  to  the 

stray  the  privity  covenants  therein  contained  by  privity  of  estate^ 

aL^^'nt  wen  ^^^7  desfafoy  that  privity,  and  with  it  the  conse- 
quent liability,  by  an  assignment  over  (s) ;  even  to 
But  the  or^u-  a  beggar  (0*    The  case  is  different  as  to  the  orig- 

ft]  leflBee  not' 

withsunding  his  inal  Icssee,  who,  notwithstanding  his  assignment, 
^i?M  Uabie  to  remains  liable  to  pay  the  rent  and  perform  his 
Witt?  ^rexce^  Other  coveuauts  (u) :  an  exception,  however,  to 
tioD,  in  fevor  of  this  rulc  is  Created  by  the  statute  49  Geo.  3,  c.  1 81, 

a  bankrupt  Ie»-  ,  i%  \ 

see,  wiioee  assig-  s.  19,  m  favor.of  a  bankrupt  lessee,  whose  assignees 
\^  ^^^^     ^  accept  the  lease  as  part  of  the  bankrupt's  estate 

and  effects :  this  clause,  of  the  act  cited,  was  found* 
ed  on  obvious  principles  of  justice ;  a  bankrupt 
deprived  of  all  propwty  in  a  lease  ought  to  be  re* 
Ueved  from  claims  upoA  him  in  respect  thereof  (r). 
A  tenant  can      ^heu  the  relation  of  landlord  and  tenant  has 

only  resist  pay-  ,  ,  v 

Daent  of  rent,  by  been  oucc  estabhshed  (ter),  the  tenant  cannot  resist 
LM^reHnquished  &  demand  of  rent,  unless  he  can  shew  that  he  was 
k|^u^  w'thit  l^g^Uy  entitled  to  quit  the  possession,  and  that  he 
aootber tenant    ]iaa  douc  SO  in  an  Unqualified  manner:  or  that  the 

nsB  been  ac-  ^  ' 

cepted.  landlord  has  clearly  accepted  another  pecson  as 

A  tenant,  by  tenant,  in  his  stead  (a;).    On  the  other  hand,  a 

tnaking  a  parol  , 

adversi  claim,    tenant,  IS  uot,  uecessarily,  incapacitated  from  con- 
tinuing 

(r)  (yRrien  v«   Orkritm^  %  («)  Stamet  ¥•  McrrU,  1  Vea. 

Ba.  &  Beat.  332.  &  Bea.  11,  14. 

{s)  Chancellor  v.  Poole^  2  (v)  OnsUm  v.  Come,  ft  Mad. 

Pougl.  764 ;  Buckland  t.  Ht^,  346. 

8  Vet«  95.  (w)  TowMtnd  v.  Danu^  For- 

(0  Pitcher  ▼.  Tovey^  1  Saik.  rest's  Exch.  Rep.  124. 

81 ;  Taylor  v.  Shmm,  1  Bos.  &  (x)  Wordy,  if  aeon,  9  Price, 

iPuU.SS.  294. 
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tmuing  to  h<M  possession  under  a  written  leaae^  does  not  absolute^ 
marel  J  because  he  bas^  by  parol,  asserted  an  ad-  tLa^cy?"^^ 
verse  equitable  claim  to  the  premises  to  be  vest- 
ed in  himself,  but,  without  absolutely  renouncing 
the  relation  of  tenant  (y). 

There  may  be  a  covenant  for  almost  any  thing ;  in  tiie  Exche- 
and  a  covenant  against  alienation  without  licence  not  to  underiniie 
is  as  old  as  DifiMpor^^  case  (») :  but  this  by  no  means  ^*'..^^oh  *imd 
proves  such  a  covenant  in  a  lease  to  be  an  usual  «»uai'*  one; 

,    ,         the   decisions  in 

one.    A  contract,  therefore,  for  a  lease  containing  Chancery  have 

.1       ^.  ,  1,.  J.        xi.         V    •      sometimes  been 

the  *^  common  and  usual  covenants ;  though,  m  expressly  con- 
one  case  in  the  Exchequer  it  was  held  to  embrace  ^"^^^^ 
a  covenant  not  to  underlease,  or  assign  (a);  has, 
repeatedly,  received  a  different  construction  in  the 
Court  of  Chancery  (&) :  though,  in  other  cases  it 
has  been  considered  a  proper  subject  for  a  refer- 
ence, and  inquiry  {e\ 

A  clause,  framed  to  obviate  the  consequences     a  clause,  that 
of  bankruptcy,  providing  that,   the  lease  shall  Liiwte  on  the 
determine  upon  the  bankruptcy  of  the  tenant,  UlJJI^yf  j^i^. 
is  now  determined  to  be  legal;   and  is  certain- 
ly prudent  (it).      The  rights   of  creditors  un-    Assignees  un- 

«  ••yi  1  «  •<■<■  dera  comnnssion 

der  a  commission  (who  may  have  been  mduced  of  bankrupt,  may 


to  give  credit  to  the  bankrupt  on  the  faith  of  his  ^^J'"^^^ 


known  agreement  for  a  lease),  afford  a  principle  '*^^*^^n*^|^I 
upon  which  ihe  asiigDees  may  enforce  the  execu-  iiig:'but,  this  is 


.        only  in  (h?or  of 
tlOn  creditors. 


(y)&€es  ▼.  ATm^,  Forrest's  6^2;    Ckurch  v.  Bromny    15 

Exch.  Rep.  22.     See  Walters  Yes.  264,  271. 

V,  Upton,  died  m  Coop.  92.  (c)  Jones  v.  Jones,  12  Yes. 

(s)4  Rep.  119:    See  ante,  190;  Boardman  v.  Mostyn,  6 

pp.  201, 202, 20S.  Yes.  471. 

(a)  FoUamgkam  ▼.   Cro/i,  S  (rf)    Ckwreh  v.   Bronm,   15 

Aoscr.  700.  Yes.  268 ;   Wetherall  ▼.  Oeer- 

(6)  Henderson  v.  JVoy,  9  ^.  mg,  12  Yes.  512. 
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tion  of  such  agreement  {e) ;  if  reduced  into  writ- 
ing {f  ) :  But,  where  those  rights  do  not  interfere, 
the  insolvency  of  the  proposed  tenant  would  be  a 
weighty  objection  to  a  specific  performance  of  an 
agreement  for  a  lease  {g). 
The  construe-     The  Construction  of  the  actual  covenants  of  a 

tTe^aniTl"^  Icasc  must  be  the  same  in  Equity  as  at  Law  (A); 

lease,  must  be  the  ^^^  jg  ^^  g^y,  cvcry  covcuaut  is  to  be  expounded 

Mime  iu  Equity  ^  ^  x  ^ 

as  at  Law ;        with  regard  to  its  context ;  the  exposition  must  be 

ex  antecedefUibus  et  consequentibus,  and  according 

to  the  reasonable  sense  and  construction  of  the 

words :  proceeding  upon  this  rule^  it  has  been  de* 

termined^  that,  if^  in  consideration  of  a  fine,  and 

certain  rent,  premises  are  demised  for  twenty-one 

years ;  and  the  lessor  covenants,  that,  on  request 

of  the  lessee  before  the  term  expires,  he,  the  les- 

a  covenant  to     sor,  wiU  grant  a  new  lease  of  the  premises,  for  the 

with^  aliiThe^ool  ^^^  ^uc ;  for  the  like  term  of  twenty-one  years,  at 

ed^rtSithe^ix-  *^®  ^^®  yearly  rent,  with  all  covenants,  grants  and 

ecutinp  inden-    grticlcs,  as  in  the  then  executing  indenture  are 

ture,  18  satisfied  ^ 

by  tendering  a    contained:  this  covenant  is  satisfied  by  tendering 

nevir  Ifiase  con* 

taining  all  the    a  ucw  Icasc  Containing  all  the  former  covenants, 
Srexccp?""  except  the  covenant  for  future  renewal.    For,  it 
JSewai'^^"'    has  been  held,  that,  if  the  continued  grant  of  suc- 
cessive leases,  and  not  a  single  renewal  only,  had 
been  intended,  words  would  naturally  have  been 
used  distinctly  marking  the  right  of  repeated  re- 
for,  a  different    ucwaL    A  different  Construction  would  lead,  vir- 

constructiou  .      n 

tually, 

(e)  Stat.  49  Geo.  3,  c,  121,  95;  O'HerUky  v.  Hedges,  1 

8.19.  Sch.  &Lef.  ISO. 

{/)  Ex  parte  Sutton,  2  RoaCf  (h)llggulden    ▼.    May,  9 

86.  Yes.  329 ;   Eaton  v.  Lyoii^  3 

(g)  Buckland  ▼.  HaU,  8  Vet.  Vet.  692. 
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tually^to  a  grant  in  perpetuity ;  and  where  no  con-  would  lead,  vir- 
sideiation  appears  for  a  grant  of  such  an  extensive  !^iL';iL'tuif^^^ 
nature;  this  cannot  be  the  reasonable  construction. 
Possible  cases' may,  no  doubts  be  put>  in  which     sucb  a  grant 
such  a  grant  would  by  no  means  be  unreasonable  ^mstaTc1»!^i^''^ 
^r  absurd;  but  in  such  cases  the  intention  of  the  but"the^he^^^ 
parties  may  easily  be  expressed,  without  ambigui-  tention  of  the 
ty(i):  and  where  this  is  not  done,  a  Court  of  expressed  with- 
Equity  cannot  be  certain  of  doing  justice  by  en-  ^"  *"^  *^"'  ^ ' 
forcing  a  contract  doubtfully  expressed.      It  is  it  is  better  to  suf- 
better,  even  for  avoiding  fraud,  to  suffer  a  party  ^aprodt  %  a 
to  escape  out  of  a  contract  which  he  may  have  in-  ?>n*™c'  which 

*  •'he  may  have  in- 

tended to  make,  where  such  an  agreement  is  am-  i«n<^^  to  make, 

biguouidy  expressed,  than  to  enforce  it,  upon  a  uponaconjectare 

conjecture  that  puch  was  the  intent  of  the  parties.  HJg/    *  ™**"' 

The  Court  may  fail  to  do  justice  in  a  particular  case, 

by  refusing  to  act  upon  equivocal  words ;  but,  on 

the  other  hand»  if  they  ever  went  beyond  the  clear 

effect  of  the  terms  of  a  contract,  this  might  induce 

persons  who  intend  fraud,  to  use  ambiguous  words^ 

for  the  purpose  of  enaUing  them  to  accomplish 

such  fraudulent  intention  (k). 

The  benefit  of  a  covenant  for  perpetual  renew-  The  benefit  of 
al,  on  request  within  a  given  time  previous  to  the  ^^l^J^JJarren^. 
expiration  of  each  then  subsisting  lease,  may  be  ^^^^\^^ 
lost  by  default  in  making  the  request  within  the  ^  ^^^^  *«  "*■ 

.,    J  •   J       -o       -1.1        .  X  quest  Id  due  time: 

prescnbed  period.    Possible  circumstances  may, 

in 

(0  Igg^^den  V.  May 9  7  East,  Cox,  174 ;  Hyde  v.  Skinner ^  2 

242;  S.  C.9YeB.$S0;    Wil-  P.  Wins.    197;    Kirkham  v. 

Ian  V.    Willan,   16   Yes.  84;  Chadmck,  13  Yes.  549,  551. 
Moore  v.  Foley,  6  Yes.  287 ;         (A)  Harnett  v.    Yielding,  % 

Baynham  ▼.  Guy's  HoapOal,  3  Sch.  &  Lef.  558. 
Vet.  298;  Trittan  v,  Foote,  ft  h 
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in  particular  cases;  excuse  the  lathes;  but,  gene- 
rally speaidng,  the  lessor  cannot  continue  bound 
by  such  covenant,  upon  the  tardy  application  of  a 
lessee  who  has  neglected  the  conditicms  with  which 
a  leasee  can  Dcyer  it  was  coupled.    There  would  be  uo  mutuality  in 
of  enforciDg  the  such  a  dealing,  if  it  were  left  to  the  option  of  the 
^&u^^]J!!'mg  lessee  alone  to  enforce  the  contract  when  he  pleas- 
m^Mi^^^^^^      ®^'  ^"*  *^  *^v®  himself  free  as  long  as  he  found  it 

convenient  (/)• 
loteresii  carved      The  legal  cffcct  of  taking  a  new  lease  is  a  sur- 
iBuit  ^be^  render  of  the  old  one;  but,  to  soine  intents,  a  re- 
a  wil^e^/**''"^  newed  lease  may  be  (Considered  as  a  continuance 

of  the  original  lease; — ^that  is,  for  the  protection 

of  legal  interests  carved  out  of  it:  which,  when 

once  well  created,  the  Law  does  not  permit  to  be 

destroyed  (m). 

If  a  tenant  for     If  a  tenant  for  life,  not  having  a  special  leasing 

sptt^raHeLVng  *  powcr,  grant  a  lease  for  ninety-nine  years,  dcter-^ 

^^\r^Znliy.  minable  upon  three  lives,  with  a  covenant  that, 

nine  years,  deter*  upon  the  death  of  auy  ouc  of  thcpersous  on  whose 

minable  upon  ^  j  r 

three  lives,  with  lives  the  Icssc  is  held,  he  will,  on  reijuest  being 
stitute  a  new  life,  made,  grant  a  new  lease « for  another  term  of  nine^ 
the^<^ena^t^u  ty-uinc  ycars,  determinable  with  the  life'  of  an  ad- 
Ih^^TeSJrS^"  ditional  person  to  be  substituted  in  the  place  of 
who  succeeds  as  the  party  deceased,  such  renewed  lease  to  be  held 

remainder-roaD;  "^       '^ 

under  the  same  yearly  rent,  covenants,  conditions^ 
and  agreements  as  in  Uie  then  executing  demise 
mentioned;  these  covenants  and  obligations  of  the 
tenant  for  life  will,  of  course,  not  be  binding  upon 
his  son,  who  upon  his  fether^s  decease  succeeds  to 

the 

(0  The  City  of  Lmitm  v.         (m)   Colktt  v.   Hooper,  IS 
MUJord,  U  Ves.  58.  Vcs.  260. 
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thee8tAte>]|<>tM  heir  or  daiining  through  his  father, 
but  a»  A  remahider'-ikiati  under  a  settlement.    Nor  even  aithougii  his 
will  the  8<m's  assent  to  thetertns  of  the  agreement,  if  a^Jl^ntbe  in. 
indorsed  on  such  lease,  subsequently  to  its  exectn  f^J^^uent- 
tion,  be  binding  on  the  s<m:  such  indorsement  will  lytoitsexecutioo: 
be  considered  as  a  mere  memorandum,  quite  as  dis- 
tinct from  the  lease,  as  if  it  had  been  utrriMen  on  a 
separate  parchment :  at  best,  it  can  only  be  a  volun-^ 
tary  gratuitous  consent  to  the  lease,  and,  as  being 
Without  consideration,  a  tnere  nudum pactwm,  even 
if  it  was  not  extorted  by  an  undue  exercise  of  the  fa- 
ther's influence.     Had  the  son,  indeed,  by  fraudu-    Had  the  sou,  in- 
lently  holding  out  expectations  which  he  did  not  JSy  ^St*\^ 
intend  to  fulfil^  induced  the  lessee  to  come  into  T!!'  ^^Pi" ^?^' 

'  induced  the  les- 

terms  which  he  would  otherwise  not  have  agreed  >ee  to  come  into 
to,  such  conduct  would  have  raised  an  equity  would  not  other- 
against  the  son :  but,  in  the  case  put,  it  is  clear  to^uch  ^c^Sd^ 
no  raeh  fraud  could  have  been  practised;  tlie  ^''2'liuuP*'' 
lessee  having  first  taken  a  lease  to  which  the  son  ^^^  ^^^  ^^' 
was  no  party,  and  the  invalidity  of  the  covenants 
wheveof,  to  bind  (^e  son,  the  lessee  shewed  his  per- 
fect knowledge  of,  by  the  very  act  of  obtaining 
ihe  son's  isnbsequent  gratuitous,  and  therefore  in- 
operative, assent  (n). 

If  a  tenant  be  in  arrear  for  rent,  and  also  in-  ir  a  landlord 
debted  both  to  his  landlord,  and  to  another  person  deration  of  awr^ 
for  gums  due  by  simple  contract:  and  the  landlord  Jl^f/hiSZt 
l^^e  in  writing,  that>  if  the  tenant  will  give  up  the  ^^  "Sw!.*!^ 
occupation  of  the  premises,  in  respect  of  which  the  diMiiarge «  debt 
rent  is  due,  and  also  execute  a  bin  of  sale  of  dl  his  nant  to  another; 

effect*;  ""•  P^"**' 

(n)  DowUng  v.  MiUf  1  Mad.      48 :  and  see  Waring  v.  Mack-' 
549;    Hunt  v.  Cofem,  Nek.     r«tA,  Forresfft  Excb.  Rep.  157. 
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though  not  made  ^ects ;  he,  the  landlord,  will  discharge  the  sped- 
himteK  raises  a  ^^^  debt  of  the  Other  Creditor  by  simple  contract, 
^ch^^ty^*  ^  ^^^  fifst  instance;  this  is  such  an  agreement  as 
wiMenforcej       aCourt  of  Equity  will  specifically  execute.    The 

engagement   of  the  landlord  to  discharge   the 
amount  stated  to  be  due  to  the  other,  named,  ere* 
ditor;  though  not  made  to  that  creditor  himself, 
raises  a  good  trust  for  him,  to  the  extent  stipulat- 
ed for :  to  claim  a  larger  sum,  as  being  that  actu- 
if  the  landlord,  Ally  duc,  would  be  a  firaud  on  the  landlord.    On 
SSlTor  b  awire  the  othcr  hand,  if  the  hmdlord,  after  having  enter- 
of  such  agree-     ed  iuto  such  an  agreement  with  his  tenant,  but 

inent,proposedif- 

ferent  terms  to  bdTore  the  Other  creditor  is  aware  of  it,  propose 
fw^nn^nol  different  terms  to  that  creditor,  which  are  accept- 
be  binding.        ^j,  in  the  abseucc  of  all  information  as  to  the  first 

concluded  arrangement;  this  would  be  firaudul^nt 
on  the  part  of  the  landlord;  and- the  acceptance 
of  the  second  proposal,  under  such  circumstances, 
would  be  no  bar  to  the  other  creditor's  recurring 
to  the  first,  and  more  advantageous,  agreement  (o). 
When  a  landlord  has  distrained  for  rent,  and 

A  note  given 

to  prevent  a  sale  the  tenant,  m  order  to  prevent  a  sale,  has  given  a 
musfbe  6rrt  dis-  promissory  uotc  for  the  arrears  then  due ;  in  which 
p^l^so^asu^  ^^*®  *  t^^'d  person  has  joined,  as  security,  should 
sequent  diatreas.  i]^q  landlord  distrain  again  for  rent  accruing  due 

after  the  period  to  which  the  note  referred ;  if  the 
proceeds  of  such  second  distress  be  not  sufficient 
to  satisfy  both  the  demand  in  respect  of  the  pro- 
missory note,  and  also  the  rent  subsequently  ac- 
crued, they  must  be  first  applied  in  discharge  of 
the  note,  or  rather  of  the  debt  for  which  the  note 
was  given :  since,  whilst  such  note  remained  un- 
paid, 

(o)  Gregory  v.  WiUiams,  3  Meriv.  588. 
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paid^  it  was  merely  a  collateral  security^  not  idfect- 
ing  the  landlord's  remedy  by  distress  (  p\  If  a  bill  injunction 
hJ  been  iB«i  to  restnU,  aLdlort  iL  dist™in-  SS.-^ 
ing  for  rent>  should  it  appear,  by  production  of  the 
attachment,  that  the  landlord  is  in  contempt  for 
not  answering,  upon  a  proper  qffidavit  of  the  merits 
of  the  case,  an  injunction  may  issue  before  an- 
swer {q). 

With  respect  to  a  tenant's  right  to  dispose  of  Atenanrsright 
manure,  straw,  &c.  off  the  premises,  the  custom  of  lSld^produ^"<Iff 
the  country  may  be  an  important  consideration  (r),  '**  n5s«a  Uwc*^ 
where  those  points  have  not  been  provided  for  by  tom  of  the  coun- 
contract  («);  but,  the  question  can' have  no  place  has  been  no  writ- 
where  there  has  been  a  written  agreement.  And  Vn^a^lrTement 
where  the  terms  of  such  an  agreement  are,  that  the  S^JilJuS^Tmilli? 
in-coming  tenant  shaU  manage  the  estate  according  «««  *  ^™»  «»<* 
to  the  mode,  and  quit  it  in  the  condition,  in  which  ceding  tenant 
the  immediately  preceding  tenant  managed  and  quitted  it;  means 
quittedit ;  this  must  be  understood  to  mean, — as  the  ^^itttnt  to^be 
landlord  himself  permitted  them .  to  manage  and  ^^'/  ™^' 
quit.  The  preceding  tenants  may  have  agreed  to  ^^  ^^^,  <»"«• 
abide  by  and  perform,  the  covenants  of  a  lease  ex-  though  entered 
pired  precedently  to  their  tenancy;  but,  even  sup-  enforced  \^Mt 
posing  the  in-commg  tenant  to  have  been,  aware  J^^ii^^e  ^skted 
of  those  covenants  and  that  airreementi  still,  his  <>»  agatust  the 

^  .  new  tenant 

engagement  was  only  to  manage  and  qmt  the  es- 
tate, as  his  immediate  precursors  in  the  tenancy 
had,  by  the  landlord's  permission,  actually  manag- 
ed and  quitted  the  premises :  and  if  they  were  sujT- 

fered 

(p)  Palfrey  v.    Bctker^  S         (r)  Onslow  v.  ,  16 

Price,  574.  Ves.  174.   See  next  chapter. 

{q)  Hemng  v.  Etnws^  1         {s)  KmpUm  y.  Eve,  2  Ves. 
Price,  386.  &  Bea.  S58. ' 
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fered  to  remove,  and  did  roixiove^  manure^  straw; 

&c.  off  the  landi)  the  in-comlng  tenant  has  a  right 

to  do  the  same.    The  landlord,  under  such  cir* 

cnmstancesi  has  Mtopp^  hitnMlf  from  complain^- 

ing  of  acts  which  havo  grown  out  o#  his  own  per^^ 

mission^  and  are  no  violation  of  the  in^coming  ten«> 

ant's  agreement  (/). 

Ill  what  case  a      If  a  tenant  covenant  to  leave  stock  of  a  certain 

t^^ql^timTt  amount  upon  tiie  jn-emises,  should  a  fair  ground 

Srt  a^teniint.  ^^  «ttspicion  arfse  that  he  doea  not  mean  to  perform 

hi^  covenant  in  that  respect;  although  compensa^ 
tion  in  damages  might  be  had  for  a  breach,  yet,, 
the  agreement  having  relation  to  the  sort  of  en-* 
Joyment  for  which  the  landlord  has  stipulated,  af- 
ter the  expiration  of  the  term;  a  decree  in  thenar 
tttte  of  quia  timet  may,  it  seems,  be  obtained  («> 
The  aatiirtieea  And,  by  a  utatutc  (p)  passod  for  the  promotion  of 

of  an    knolveut  i^vj  -■/»  •  i-. 

tenant  carnioc  good  husbandry,  and  for  preserving  covenants  b&- 
tr^^l^ite  t ween  the  owners  and  oocopiers  of  land  let  to  farm^ 
mSit  towibT'^  it  is  enacted,  that,  in  case  die  tenants  shoold  be- 
hare  done.        como  insolvent,  their  assignees  shall  not  deal  with 

the  crops  on  the  &rm  otherwise  than  the  tenatit 

might  lawfully  have  done:  but  this  act  does  not 

bind  the  Crown,  when  the  crops  are  se&ised  under 

prerogative  process  (u^> 

A  tenant  cove-     A  touaut  who  has  €»tered  into  a  covenant  to  re^ 

rclpt^n^'^r  pair,  with  an  exception  m 

STeSde^S  c«mot,  by  force  ot  this  exception,  (should  such 

an 

(0  Liebenrood  v.  Fifies,  1  (o)  Sut.  56  Geo.  3,  c.  50» 

Meriy.  18.  «.  11. 

(s)  rofrf  V.  Duke  ofEwk-^  (w)  The  King  v.  Otbmame,  S 

mghem^  cited  10  Ves.  ISl }  S.  Priee,  9S. 
C.  3  Br.  P.  C.  9dp  (M.  edit.) 
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an  accident  huppenX  Ptotect  himelf^  either  lit  iodcpeDdent  co- 

_         ,.  .-^.^v  .-^«        iw>^^         .    venant  to  pay  the 

Law  (ai),  or  in  Equity  (y)i  against  the  eirect  of  a  ee^  rent  during  the 
parate,  independent,  covenant  to  pay  the  rent  dur-  p^^'jj'b?  ^ 
ing  the  term.  And  where  the  tenant  has  bonnd  J^^^^^^  ^J  ^^ 
himself,  in  general  terms,  to  leave  the  premises  in  {x^nd  himMif  to 

^  ^1  leave  the  premi- 

good  repair;  if  a  casualty  by  fire  occur,  he  must  ms in  repair, most 

.     nj  /   \  rebuild,  if  casual- 

reDUlla(x;.  ty  by  fire  occur. 

If  a  conveyance  be  executed  by  a  pefson  out  of  AmanmustDot 
possession,  to  a  person  who,  at  the  time,  holds  part  l^^^mme  Svt 
of  the  estate,  so  conveyed,  under  a  lease  from  the  SfhS^^^id. 
party  through  whom  those  in  possession  claim;  patt of theertate 

so  conTeyeciy  as 

the  parties  to  the  conveyance  will  be  deemed  guil*  tenant  under  a 
ty  of  a  fraud ;  the  person  obtaining  it  having  no-  ciaimm^y  ad« 
tice  that  the  property  was  claimed  by  another,  and  ^*^  ^^' 
being  himself  in  possession  under  the  title  of  that 
other.    The  covin  would  avoid  the  transaction 
even  at  common  Law  (a).    A  Court  of  Equity  the  relative  ntu. 
will  never  permit  the  relative  situation  of  landlord  anTt«iant"  must 
and  tenant  to  be  fraudulently  made  use  of,  to  pro-  ^i^?^  "^ 
tect  rights  adverse  to  that  relation.    MTien,  there^  lish^  fdjene  to 

^^  that  relation. 

fore,  by  de&uH  of  the  landlord,  judgment  in  eject* 
ment  has  passed  against  him,  and  the  tenant  has 
attorned  to  the  party  who  recovered;  should  a 
new  ejectment  be  brought  by  the  landlord,  it  would 
be  held  against  conscience  for  the  tenant  to  set  up 
his  lease,  not  for  the  purpose  of  protecting  his 
own  possession,  but,  for  tiie  purpose  of  excluding 
the  landlord  from -whom  he  received  his  lease; 

and 

(c)  Doe  V.  iSandkam,  1  T»  R.         (x)  Pym  r.  Blackhmm,  $  Ves. 

(y)  HoUaapfell  ▼.  jBUter»  1 6         {ay  Underweodv*  Lord  Canr- 
Wen*  119;  Hare  r,  Grovest  3     Uneih  ^  Sch.  k  Cef.  69. 
AiifU.  691, 699. 
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and  to  support  the  title  of  those  to  whom  he  has 

attorned^  against  his  landloi'd.     Before  a  new 

ejectment  is  brought^  a  bill  may  be  filed  to  restrain 

the  lease  from  being  set  up^  as  a  defence  on  the 

trial  at  Law ;  and  the  injunction  will  be  extended^ 

'  not  only  to  the  tenant,  but,  to  any  third  person 

who  might  take  advantage  of  the  tenant's  impro- 

A  tenant  can-  per  act  (b).    It  would  be  equally  inadmissible,  as 

pLadiDg^bili  ^  &  general  principle,  that  a  tenant  should  be  at  li- 

tiS^u^TitS"^  berty  to  file  an  interpleading  bill  against  his  land- 

fiL' thf  kudio"d  *^^^'  merely  on  the  ground  that  a  stranger  sets  up 

has,  subsequent-  an  advcrse  title  to  the  estate  (c):  for,  it  would  be 

given  color  of  '  extremely  mischievous;  if  a  tenant  were  allowed, 

title  to  another.     /-••••  •   \^j.        At.   x    i»    ^i \  j.         ii •  • 

(m  his  own  nght,  or  that  of  others,)  to  call  m  ques- 
tion the  title  of  the  person  under  whom  he  holds  (d). 
But,  this  general  rule  has  exceptions ;  for  instance, 
where  the  landlord  has  by  his  own  act  given  a  co- 
lor of  title  to  another,  subsequently  to  the  lease,  he 
may  thereby  have  entangled  the  tenant  in  embar- 
rassments, which  a  bill  of  interpleader  may  be  the 
most  proper  mode  of  quieting  (e). 

A  person  is  not      If  a  pcrsou  having  the  mere  right  obtain  a  qua- 
remitted     to    his  l»i»J  .V  AXT-  x-L         ^4. 

mere  right,  when  l^^d  posscssiou  by  ccmtract,  fae  caunot  be  remit- 
lifiS'^^ron  ted  to  his  mere  right;  but  must  hold  the  posses- 
by  contract :       gj^u  according  to  the  title  of  the  party  from  whom 

he,  unwisely,  received  it  by  such  contract,  instead 
but  Equity  might  of  recoveriug  it  by  lawAil  means  ( /*).   A  Court  of 

interfere,  if  a  par*  t^ 

*^  Eqmty 

(6)  Baker  v.  MelUth,  1 0  Ves.  531;  Haman  y .  Moore,  4  Price, 

550,  559;  Saunders  v.  Lord  7. 
Annesley,  ft  Sch.  &  Le£  96.  (e)  Cowtan  v.   WUUams,  9 

(c)  Dungey  v.  Angrove,  2  Ves,  107;  Clarke  y.  Byne,  19 
yes.  Jun.  d04;  Johnsonv.  At-  Ves.  386. 

kinson,  8  Anstr.  800.  (/)  Saunders  v.  Lord  An* 

(d)  Smith  V.  Target,  %  Anstr.     nesley,  %  Sch«  &  Le£  103,  98. 
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Equity  would/ indeed^  interfere^  in  a  case  where  ty  clearly  entitled 
it  was  indisputably  clear^  that,  the  fee  simple  was  were^induc^^d!  by 
in  a  party  who  had  been  mduced  by  fraud  to  ac-  SiUerSt*' 
cept  a  chattel  interest  from  the  person  holding 
tortious  possession  of  the  estate  (g). 

Where  tenants,  by  agreements  between  them-    Where  tenanto 
selves,  throw  difficulties  in  the  way  of  the  land-  iJ^^  way"of^ 
lord's  title,  he  has  a  just  claim  to  the  assistance  of  E^S^^im  *lt^ 
Equity  to  enable  him  to  recover  possession  when  >»»™- 
the  leases  shall  expire  (&). 

The  fraudulent  act  of  a  tenant,  betraying  the    Atenanrsfraa- 

i»i_*i      31      ji       •■•I'**         J.  dulent  admiBsion 

possession  of  his  landlord,  by  disclaimmg  tenure  of  title  in  a  third 
under  him,  and  admitting  title  in  a  third  person,  S^thrtltie^rf 
will  not  affect  the  landlord's  title,  so  long  as  he  2if  landjord,  w 

'  ^o  ^  kwg  as  he  has  a 

has  a  right  to  consider  the  person  holding  pos^  "gbt  to  consider 

^  ^  °^   *^         the  person  hold- 

session  as  his  tenant  (i).  But,  as  he  has  a  right  ing  as  his  tenant. 
to  punish  the  act  of  the  tenant  in  disavowing  the 
tenure,  by  proceeding  to  eject  him  notwithstand- 
ing  his  lease;  if  he  will  not  proceed  for  the  forfei- 
ture, lie  may,  by  acquiescence,  lose  the  right  to  af- 
fect the  claims  of  third  persons;  for  there  must 
be  a  limitation  to  demands,  on  the  ground  that  the 
possession  was  betrayed,  as  weU  as  in  all  other 
cases  (k). 

Where  an  ejectment  has  been  brought,  at  the  a  tenant  who 
trial  of  which  the  tenant  has  made  default ;  and  is  "^^  t^ "jU- 
employing  the  interval  of  possession,  thus  secured,  ™raiJj^*^  ^^' 
in  doing  all  the  mischief  in  his  power,  by  commit-  employing  the 

J.  .f  interval  of  pos- 

ting wilftu  waste  upon,  or  removing  manure  away  session,  so  secur- 

XL.  ed,  in  committing 

irom,  waste. 

{g)  S.  C.  p.  101.  Price,  154. 

{h)  S.  C.  p.  108.  (k)  Hovenden  v.  LordAnnes- 

(t)    Mere^h  v.   GiJfm,  6      ^,  2  Sch.  &  Lef.  625. 
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ftom,  the  estctte;  he  wiil  be  raitnioed  hj  mjimc- 

Demise  of  copy.  A  demise  ot  copyfaold  lands  for  one  year^  and 
a^d  J[^hetvi  ^  the  eod  of  that  term  for  tknrteeD  jears  more, 
IS^tl^ifthe  if  ^^^  lord  will  give  licence,  is,  in  the  first  in- 
lofd  will  give  li-  stance,  only  a  lease  from  year  to  year,  not  working 
"^"^  a  forfeiture,  where,  by  custom,  a  lease  for  fourteen 

years  wonld  have  that  effect.     And  as  the  licence 
of  the  lord  is^  in  the  case  put,  a  condition  prece- 
dent; if  that  licence  be  not  granted,  ejectment 
tiM  lord  may    may  be  maintamed  at  the  end  of  the  year.    Nor 
if  hehupnrcfaa^  wiUauy  equiiy  arise,  in  favor  of  the  tenant,  from 
Sf^tSS?**'  fte  fact  that  the  lord  has,  with  knowledge  of  the 


f.^WgiJ'ofdie  **■"  ^^^'^  ^*^*^  pmrchased  the  copyholder's 
termt  oT  tiie  de-  interest;  but  he  may  evict  the  tenant  in  posses- 


sion (»). 

Whatever  re-  A  Conrt  of  Equity  is  never  disposed  to  inter- 
edTto  alando^  ^^»  ^^^  mottu,  between  landlord  and  tenant;  and 
teT'wf^to  a  ^^^»y  remedy  has  been  reserved  to  a  kmdlord,  by 
certain  amount,  covenaut^  wheuevcr  the  tenant  shall  be  in  arrear 

Equity  will  not  .a 

relieve;  if  the  toa  Certain  amount;  the  Court  will  not  interfere, 
^affidJ^t  that  if  a  clear,  distinct,  affidavit  be  produced^  that  the 
the  .um  fixed  i.  p^rticnlar  sum  fs  due:  but,  if  the  Umdlord  wiH 

not  make  such  an  affidavit,  the  defendant  may  ob* 
tain  such  relief  as  l^e  ease  appears  to  require  (»). 
LanddMised,     If  a  leasc  Contain  a  proviso,  that,  should  the 
tLt^ifMMt^^for  land  be  wanted  for  building,  the  tenant  shall  de- 
b^'^mup;*^'i^  ^^^  ^9  possesion;  the  landlord  cannot,  in  Equi- 
ty, 

(I)  Laihrop  v.  Marshy  5  Yes.  (m)  LuJJtm  v.  iVtmn,  1 1  Ves. 

261;    Ptdteney  v.  Skelton^  5  174. 

Ves.  260,  note:  see  the  next  (n)    NtUbrown  v.  Thomtan^ 

chapter.  10  Yea.  162. 
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ty,  enforce  liiis  stipulation  on  the  mere  ground  of  not  be  reMmed 
having  entered  into  a  treaty  to  damse  the  land  for  ty  for  graotiog  a 
the  purpose  of  heing  built  upon;  without  alleging  *^*"«  '*^' 
any  actual  agnenent  to  that  effibct  (p).    Bxxt,  when 
by  corenant  it  has  been  stipulated,  that,  the  land- 
lord may  resume  any  part  of  the  demised  premises, 
should  he  be  ^minded''  to  set,  or  sell,  the  same  for 
buSlding  upon ;  and  he  has  actually  reramed  the 
premises,  with  a  band  fide  intention  to  build;  the  ' 
tenants  will  hare  no  equity  to  recorer  the  same, 
idthough  that  intention  should  not  be  finally  acted 

up<m(j^). 

If  a  man  take  a  lease  of  lands  adjoining  to  his     a  reservation 
dwelling-house,  aiid,#ith  the  consent  of  the  lessor,  shrubs/ wui  no[ 
throw  part  of  the  demised  premises  into  his  omar  toiSd^nl^' 
UMUtal  grounds,  going  to  considerable  expense  in  ^?^,  f  ^7^*°^^  ^ 
permanent  improvements,  in  planting  andother^  ment/he  has  en- 
wii»;  though  the  le»or  may  hare  i^flerved^in  the  *^"<^- 
amidst  manner,  aU  trees,  and  timber-like  trees, 
and  all  shrubs  that  may  be  planted  on  the  premises ; 
yet,  afker  having  stood  by  and  seen  the  improve* 
m^its  going  forward,  giving  at  least  an  impKed 
assent  to  them,  he  will  be  enjoined  from  injuring 
the  beauty  of  the  grounds,  by  cutting  down  the 
trees  (9):  for,  where  a  man  encourages  another  to 
lay  out  money,  upon  the  supposition  that  he  never 
means  to  exercise  his  legal  rights.  Equity  will  not 
permit  him  to  exercise  them  (r). 

The  rule  of  Law,  that,  whatever  is  fixed  to  the     What  chatteb 

freehold  ^'"'"P*^^**"- 

(0)  Russell  V.    CogginSf  8  (jr)  Jackson  v.  CatoVj  5  Ves. 

Ves.  34.  691. 

(p)  (^ough  V.  Birmingham  (r)  Brydges  ▼.  KiWurne^  5 

Canal  Company^  6  Ves.  362.  Ves.  689. 


224  TRBATISE  ON  FRAUDS. 

aDt,  mav  be  re-   freehold  becomes^  by  annexation,  part  of  it  (s) ;  hag 

moved  by  him;  •  ja»  •11  --j  xj^- 

although  they  ^  modem  times  received  a  less  rigid  construction 
to  Se  frwhoidT*  than  formerly :  as  between  landlord  and  tenant,  the 

latter  may,  during  the  term,  remove  such  chimney 
pieces,  and  similar  articles,  and  generally  all  such 
'       engines,  and  instruments  of  trade,  as  he  has  him- 
baiidings.  Self  put  up  (<) .     Buildiugs,  howevcr,  though  erect- 

ibr^r[ww8  of  cd  for  purposes  of  trade,  under  a  lease  containing 
S^v^by^a  ^  *  covenant  to  repair  all  buildings  and  erections, 
icflMe  who  has    ^aunot  be  removed  by  the  lessee,  when  the  cove- 

ooYenanted  to  re-  ^  ' 

pair  generally,    nant  is  general,  and  contains  no  exception.     The 

rule  appears  very  reasonable ;  for,  the  expectation 

that  buildings  will  be  erected  during  the  term, 

and  be  left  on  the  premises  at  its  expiration,  may 

have  formed  the  inducement  for  granting  the  lease, 

and  have  entered,  as  a  considerable  ingredient, 

into  the  estimate  of  the  rent  to  be  reserved  (u). 

Cattle  levant     Cattle  which  have  been  levant  and  cauchant  up- 

the  lands  are  dis-  OU  the  lauds,  are  distramablc  for  the  rent  in  ar- 

^«  \eft  S  ^^  (*)  •  ^^t'  if  *^®  landlord  have,  by  any  fraud 

Simfof  theufd^  and  subtlety,  induced  the  owners  of  the  cattle  to 

lord.  leave  them  for  a  night  on  the  land,  even  should  the 

distress  be  supported  at  Law,  (which,  under  such 
circumstances,  seems  doubtful  (y),)  relief  may  be 
had  in  Equity  (z). 
Any  person  as-     On  the  Other  hand,  any  person  who  assists  a  ten- 

sisting  m  the  re-  ^       *f  mt 

ant 

(i)  Co.  Litt  53f  a.  (x)  Fowkes  v.  Joyce,  9  Lev. 

{t)  Lawtan  v.  Lawton^  3  Atk.  260. 

14.  (y)  See  Serjt  William's  7th 

(11)  Thresher  v.  East  London  note  to  Poole  v.  LongueviUe^  2 

Water-works  Company,2Bam,  Saund.  290. 

&  Cressw.  614 ;  Nay  lor  v.  Col-  («)  Fowkes  v.  Joyce,  Prec.  in 

linge,  1  Tawit  21.  Cha.  7. 
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ant  in  fraudulently  (a)    removing  any  chattels  movai  of  chattels 
whatever  from  the  demised  premises^  with  intent  premises,  to  prc- 

A  X.  A"i_      \       'yi      •%   1^  J*.*.**        i»  A    i^ent  their  beinir 

to  prevent  the  landlord  from  distrammg  for  rent^  distnuDed  for 
is,  hy  statute  (ft),  answerable  for  the  double  value  [S^iiJi^^tiS^ 
of  the  articles  so  removed;  and  although  the  sta- 
tute authorizes  an  application  to  two  magistrates, 
who  are  enabled  to  make  a  summary  order  when 
the  value  is  under  c£50,  yet,  this  clause  is  only  for 
the  easier  relief  of  the  party  injured,  and  does  not 
oust  the  jurisdiction  of  the  superior  Courts,  if  the 
landlord  prefer  bringing  the  case  before  them  (c).  ' 
And  if  a  late  tenant,  not  being  entitled  to  an  off- 
going  crop,  and  having  sown  what  he  has  nO  right 
to  reap,  enter  upon  the  land  after  the  expiration 
of  his  term,  and  cut  and  carry  away  com ;  the  land- 
lord, it  seems,  (if.  he  has  reserved  the  crop,  in  the 
grant  of  a  neiw  lease,)  may  either  bring  ejectment 
and  an  action  for  meme  profits ;  or,  if  he  prefer 
that  mode  of  proceeding,  trover  will  lie  {d^ :  and' 
we  have  already  seen,  that,  wherever  trover  would 
lie  at  common  Law,  the  case  must  be  one  which 
may,  properly,  be  dealt  with  in  Equity  {e). 

(a)  1 1  Geo.  2,  c.  19:  seesect.  4.  Price,  810.                         .    .    . 

(6)  Ofj^rman  y.    Smdh^  4  (d)    Davies  v.    dmnopt   I  . 

DowL  &  Ryl.  S5.  Price,  58. 

(c)  Skanley  ▼.   WharUm^  9  '      (e) /^fite,p.  166. 
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CHAPTER  VIL 


Fraud  in  committing  Waste;  amcts  in  the  nature 

of  Waste. 

The  legal  re-  PERSONS  Mviog  Only  limited  inte^rests  in  real 

medieB,  whether       ,    ,  -  ,,,.  ^  _ 

at  common  Law,  estatcs,  may,  by,  comimttmg  waste  upon  the  pre- 
foni^no  a*de^^  mis^3,  fraudulently,  or  maliciously^  cause  irreme- 
preventiye  secu-  liable  mischief  to  thosc  in  remainder,  or  reversion. 

nty  against  toe  ' 

commission  of    The  legal  remedies  ujdder  the  common  Law,  a3 

waste : 

well  as  those  specially  given  by  the  statutes  of 
Marlebridge  (a),  and  of  Gloucester  (J),  are  imper- 
fect; as  not  authorizing  effectual  preventive  inter- 
ference. The  last  cited  statute  does,  indeed,  give 
treble  damages,  and  the  forfeiture  of  the  place 
wasted  by  tenants  for  life,  or  years,  or  by  the  court- 
the  mischief  must  esy:  But  the  mischief  must  have  been  first  done, 

have  been  actual* 

ivdonebeforethe  before  the  act  cau  be  called  into  operation;  and, 
edTnto  oper-*""  *f*^'  *^^  ^^^  compensation  may  be  utterly  inade- 
ation  I  quate,  and  the  damages  awarded  lost,  by  the  in- 

solvency of  the  defendant. 
The  threatened.      The  threatened  (c\  as  well  as  actual,  commis- 

as  well  as  actual 

commission  of  '  siou  of  wastc,  therefore,  of  every  kind ; — and  that 
ever  kin^d,  Z,  * "  not  merely  in  cases  strictly  admitting  this  descrip- 
qS**^und^for  *^^^>  ^^*'  ^®^'  ^^  *^^s®  which  are  cases  of  waste  in 
^  E  '"J^*^®^^  ^act,  though,  in  correct  technical  denomination, 

they 

(a)  Stat.  52  Hen.  3,  c.  28.  (c)  Gibson  v.  Smith,  %  Atk. 

(6)  Stat.  6Edw.  1,  c.  5.  182. 
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they  are  rather  to  be  ternled  trespM^es  uhder  eo* 

lor  ofaight(rf); — ^is  a  frequent,  and  undisputed, 

ground  for  the  interference  of  Courts  of  Equity, 

by  injunction ;  even  in  cases  of  which  Courts  of 

common  Law  would,  eventually,  if  the  waste  were 

actually  committed,  have  iurisdiction.    Courts  of  Courts  of  £qui. 

E,™v  will,  moreo^r.  upi-  doctrines  peculto  t.  ^iT'^ 

those  Courts,  but  founded  on  the  clearest  prifld-  ™  ^j^^ej  ejS* 

pies,  restrain  the  exercise  of,  what  is  (perhaps  by  «w«  ^««*«- 

a  little  solecism  in  language,  but  emphatically,) 

termed  equitable  waste  (e). 

In  the  case,  also,  of  co-parceners  and  tenants  in  with  regard  to 
conunon,  with  regard  to  whose  acts  of  waste,  as  tween^w-^rt^ 
between  themselves,  the  common  Law  has  pro-  V^"*  *"^  tenanta 

'  -^         in  common,    no 

vided  no  remedy;  Courts  of  Equity  will  interfere,  legal  remedy  is 

,         .  ,  ,        ,  .        ,  provided:  but,  in 

when  it  appears  that  waste  has  been  committed,  or  certain  cases, 
is  threatened,  by  one  tenant  in  common,  who  has,  ^^0^7*  ^"^ 
by  contract,  become  the  occupying  tenant  of  the 
other;  and  who  is  consequently  bound  to  ti*eatthe 
land  as  any  other' occupying  tenant*  should  treat 
it  (J^ :  and  a  tenant  in  common,  though  not  boimd  and,  in  aii  cases, 
by  any  contract  or  agreement;  may  be  restrained,  S^omting^to  de- 
by  injunction,  from  committing  acts  amounting  to  ^^^'^J^^e^^en^ 
the  destruction  of 'the  property  (g);  but*  prospec-  ^»".  not  be  given 
tive  relief  cannot 'be  given  against  apprehended  pure  equitable 
acts  of  pure  equitable  waste  (h) :  the  remedy  of  a  ^*"  ^' 

tenant 

(d)  Mitchell  y,  Dan,  6  Wen.  (c)   Burgess,  v.  Lamb,  16        . 

.147;    Hanson  y.  Gardmety  7  Ves.  177:  see  instances,  tn/rd. 

Ves.  808;  »Crock/ordv.  Alet-  (/)  Tnwrt  y.Twort,  16  Ves. 

ander^  15  Ves.  188 ;  Eari  Cow*  182. 

pet  V.  Baher^  17  Ves.  128  ;  {g)  Hole  v.  ThomAS,  7  Ves. 

Thomas  v.   Oakley,  18    Ves.  589. 

186;  D^  Salts  v.   Crossan,  1  {h)  SmaUman  v.   Onions,  8    • 

Ba.  &  Beat.  188.  Br.  622. 

Q2 
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tenant  in  common,  who  has  reason  to  fear  injury 
of  this  kind^  is  to  apply  for  a  partition  (f). 
An  injuoction   .  As  the  fraudulent,  or  injurious  commission  of 

to  stay  waste  may       '  •  .      .  i      •■       ^  j     i 

be  had  on  motion,  waste,  cau,  lu  many  mstances,  only  be  prevented 
by^Lg'awn  ^y  ^^^  utmost  promptitude  of  interference,  an  in- 
with  a  p^^r  junction  will,  on  motion,  be  granted  before  answer, 
ported  by  affida-  on  filing  the  bill,  with  a  proper  prayer  (it),  and 

shewing,  by  qffidavit,  that  waste  is  likely  to  be 
or,  in  urgent  Committed  (/) :  And,  in  urgent  cases,  between  the 
S^on^not  be  scals,  or  in  the  long  vacation  when  the  Court  of 
™*^f '  ^"  P®*'"     Chancery  is  not  sitting,  and  no  motion  can  be 

nyade ;  if  a  bill  be  filed,  stating  a  case  of  waste,  and 
supported  by  an  qffidavit  of  the  facts ;  the  Lord 
Chancellor  will,  upon  petition,  grant  an  injunc- 
tion (m). 
but,iftheinjunc-      But,  although,  in  cascs  in  the  nature  of  waste, 
fOT?andi»uSi',as  ^R  injunction  may  be  granted  ^o?  parte,  and  with- 
for  default  of  ap-  ^^^  noticc,  cvcn  after  the  defendant  has  aBpeared; 

pea  ranee,  wben,  '  ** 

lu  fact,  an  appear-  as.  Otherwise,  irreparable  mischief  might  be  done 

ance  has  been  en-  .  j 

tered;  the  order  in  the  interval  between  entering  an  appearance,  and 
charged.  '  the  time  when  the  motion  could  be  made  on  no- 
tice (w);  yet,  if  an  injunction  has  been  obtained 
for  default  of  appearance,  when  in  &ct  an  appear- 
ance has  been  entered,  the  order  must  be  discharg- 
ed, or  there  would  be  a  contradiction  on  the  re- 
The  affidavit  cords  of  the  Court  (o).     And  where  an  injunction 

in  support  of  a  . 

(•)  Goadnyn    v.   Spray^    ft  (m)  .Kimpton  v.  Eve,  2  Ves. 

Dick.  667.  &Bea.S51;  Tempk  v.  Bank 

{k)   Wright    V.    Atkym,  1  ofEnglaHd,eVe8.77l;Mayar 

Ves.  &  Bea.  314;    Savory  v.  ofLandonv.  Bolt,  6  Ves.  130. 

Dyer,  AmbL  70.  {n)AUer  v.  Jone$,  15  Ves. 

^      if)  Anonym.  I  Ves.  Senr.  476 ;  605. 

Attorney  General  v.  Johnson,  (o)  Harrison  v.   Cockerell, 

ft  Wils.  Ch.  Ca.  96.  3  Meriv.  2. 
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to  stay  waste  is  moved  for^  the  affidavit,  in  sup-  moUon  for  an  in- 
port  of  the  motion^  must  set  forth  an  express  title ;  wMteTmust*  ^t 
not  an  hypothetical  title,  resting  upon  the  plain-  [V^'j^^'  ***  "^^'^ 
tiff's  information  and  helief  (p):  an  injunction  ob- 
tained on  such  vague  grounds,  instead  of  prevent-' 
ing  fraud,  might  operate  a  fraudulent  privation, 
/for  a  time  at  least,  of  the  free  and  just  exercise  of 
property,  by  the  absolute  owner. 

Whilst  an  heir  at  law  and  a  devisee  are  liti-    Whilst  parties 
gating  their  adverse  rights  in  a  Court  of  Law;  their'afvene 
neither  of  them  can  sustain  a  bill  in  Equity,  for  an  ^ourt  of  *Law, 
injunction,  to  restrain  waste,  spoil,  or  destruction,  neither  of  tiiem 

^  '  '    x-       '  — '  can  sustain  a  bill 

by  the  other  party,  of  the  property,  the  title  to  for  an  injunction, 
which  is  under  contest  (q).  So,  if  an  heir  get  into  by  the  other 
possession  of  an  equitable  estate,  in  respect  of  which  ^  ^* 
an  ejectment  cannot  be  maintained;  should  a  bill  Thus^anappU. 
be  filed  by  a  person  alleging  himself  to  be  devisee,  ^n  alleging  hUn- 
in  order  to  try  his  title,  and  to  restrain  waste;  if  ^[^^ ^t ctTon 
the  heir,  by  his  answer,  positively  deny  the  will,  *<>  »"«**'»*"  waste, 

/      •'  '  '^  •'•'.'  cannot  be  graut- 

and  insist  on  his  own  title,  an  injunction  will  be  ed  against  the 
refused.    The  question  of  disputed  title  must  be  ^ho  positively 
first  disposed  of,  by  the  proper  jurisdiction.    Upon  <i<^ni«t*'«d^i«^^ 
the  same  principle,  where,  to  a  bill  by  the  heir,  nor  could  the  heir 
against  a  devisee  in  possession,  to  stay  waste;  the  tion^a^nst^r*^ 
answer  stated,  that,  the  will  under  which  the  de-  devisee  in  posses. 

'  '  sion,  who  insist- 

fendant  claimed  was  duly  executed  and  attested ;  ed,  that,  the  win 
an  injunction,  granted  before  answer,  was  dissolv-  ed  and  attested. 
ed(r). 
In  a  case,  where  the  defendant  to  a  bill  to  stay    Where  the  de- 

j_     fendant  to  a  bill 

waste 

{p)Whiteleggy.  Whitelegg^  ITS;  Pilkwortk  v.  Hopton,  6 

1  Br.  57 ;  Davks  v.   LeOy  6  Ves.  62. 

Ves.  787.  (r)  Anonym,  citedin  Nonoaiy 

(q)  Jones  v.  Jones,  3  Meriv.  v.  Rowe,  19  Ves.  155. 
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to  stay  waste  waste  Stated^  i))at,  he  yff^  in  possession  oOhe  e»- 
iD^i^^ieasbn  by  a  tate  by  a  title  of  his  own ;  but.  admitted,  that,  he 
fit  2miL  h7 '  was  let  into  possession  by  the  plaintiff* s  tenant,  in 
was  let  into  pea-  breach  of  his  duty  to  his  landlord;  it  was  held, 

session  by  the  ^ 

piaiutiflTs  tenant;  that,  the  defendant 's  title  was,  for  this  purpose,  to 

the  defendants     ,., 

title  will,  for  this  be  taken  as  no  better  than  the  tenant  s :  and,  though 
uo'Sj*"  IhiS  a  Court  of  Equity  would  not  have  interfered,  if 
that  of  the  tenant,  jj^g  defendant  had  obtained  possession  without 

participating  in  the  tenant's  breach  of  duty;  yet, 
he  could  not  be  permitted  to  avail  himself  of  a  pos- 
session so  improperly  obtained;    and,  on  that 
ground,  he  was  restrained  (s). 
Affidavits  sup-      Although  in  general  cases  qffidamts  are  not  per- 
jlTo^ttoS^o^a  mitted  to  be  read  to  support  a  motion,  and  in  op- 
defendant's  an-    position  to  a  defendant's  answer ;  yet  this  is  alio w- 

swer,  are,  some-  *  '^ 

times,  permitted  ed  in  cascs  of  alleged  waste ;  with  one  qualifica- 
of  waste,  when  tiou,  namely,  that^  the  plaintiff's  qffidavits  must  not 
the^  questLr  S  go  to  the  qucstion  of  title,  but  be  confined  to  the 
fiJed^o  the  feet  question  of  fact  as  to  waste  (<).  Obvious  policy 
of  waste:  rcquircs  the  above-stated  occasional  exception  to 

the  general  rule;  as  otherwise  a  fraudulent  and 
malicious  defendant  might,  by  adding  perjury  to 
the  commission  of  waste,  continue  to  perpetrate 
irremediable  mischief;  and,  when  he  had  done  so, 
abscond  from  justice, 
but,  generally.  On  the  Other  hand,  the  general  rule  is,  that,  a 
^^xfiri^f^  plaintiff  is  not  to  wait  till  the  defendant's  answer 

comes 

{s)  Anonym,  cited  19  Ves.  (t)  Morphelt  v.    Jones^  19 

154:  the  coUusion  of  the  tenant  Ves.  351;    Norway  v.  Rawe^ 

18  always  considered  a  strong  Und,  155 ;  Counteu  of  Strath- 

additional  reason  for  granting  more  v.   BoweSy   1  Cox,  264; 

the  writ;  Caurthope  v.  Map-  Peacock  v.  Peacock^  16  Vet. 

pksden^  10  Ves.  291.  51. 
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comes  in,  and,  instead  of  Supporting  his  bill  by  cf-  wheo  the  bin  u 
fidamt  when  he  files  it,  first  see  the  defence;  and  i»uot  to  wau  to 
then  treat  his  bill  as  one  in  restraint  of  waste,  and  a^dthLfiSj^ 
file  supplemental  affidavits  in  support  of  it(tt).  £"1d"m  **% 
The  defendant  is  entitled,  before  he  answers,  to  be  bu  bill : 
apprized  of  the  points  on  which  the  plaintiff  rests 
his  case:  if  the  bill  be  supported,  when  filed,  by  a 
statement  of  particular  facts  on  affidavit,  the  de- 
fendant has  an  opportunity  of  explaining,  or  de- 
nying, those  facts  in  his  answer;  but  if  the  plain-  affidaviu  reserv- 
tiff  reserve  his  affidavits  till  the  answer  is  filed,  he  fendant  has  uo 
deals  not  altogether  fairly  with  the  defendant;  and  d^P^r„g";{fenf 
such  affidavits  cannot  be  read  in  support  of  an  in-  cannot  be  read: 

^*^  '^^  unless  they  refer 

junction :  Of  course,  however,  acts  of  waste  done  to  acts  of  waste 

committed  •  after 

subsequently  to  the  ffling  of  the  bill  would  be  en-  bin  filed: 
titled  to  a  distinct  consideration  (x).    And  where  affidavits  in  sup- 
allegations  in  an  injunction  bill,  as  to  the  acts  of  ndther  admitted 
the  parties,  have  neither  been  admitted,  nor  deni-  S^'^4ad!^ho?gX 
ed,  in  the  answer ;  there  can  be  no  surprise  on  the  "?^  ^^^^  *•*'  ^^^ 

^  ^  the  answer  was 

defendant;  and  it  should  seem,  that,  qffidavits,  in  pat  in. 
support  of  those  allegations,  may  be  read,  though 
they  were  not  filed  till  after  the  answer  was  put 
m(y). 

A  threat  to  commit  waste  &ffords>  as  we  have     when  the  in- 
seen  (as),  sufficient  ground  for  an  injunction:  but,  ^£"aJ^X 
though  it  is  not  necessary  for  A  plaintiff  to  wait  g^jo^JJ  ^^**  "^* 
till  the  waste  is-  actually  committed,  where  the  in-  waste  is  commit- 

,  .      ,     ,  ,  ,      ted,  before  he  ap- 

tention  appears,  and,  more  particularly,  when  the  piies  for  an  in^ 

defendant,  ^"^'"^^""^ 

(tt)  Lanson    v.  Morgan^  1  Meriv.  11;   Jefferiesv.  Smithy 

Price,  806.  1  Jac.  &  Walk.  300. 

(x)    Smythe  v.    Smythe,   1  (z)  Ante,  citing   Oibson  v. 

Swanst  258.  Smith,  2  Atk.  182. 

(y)  Morgan    v.    Goode,    S 
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defendant^  by  his  answer^  insists  on  Iris  right  to  da 
which,  howeren  the  Ects  complitined  of;  yet,  an  injunction  cannot 
ed  upon  mereap-  be  had  upon  the  mere  apprehension,  that,  the  de- 
Sl^dc^diTt^  fendant  means  to  do  mischief,  when  he  positively 
any^lnto^tlln  of  ^^^^^^  ^^Y  ^^^^  intention;  the  plaintiff  must  bring 
doing  mischief,    forward  somo  fact,  or  threat ;    not  allege  mere 

belief(a). 
Tnirtees  to  sup-  .  Where  a  tenant  for  life,  subject  to  impeachment 
remaiDders^DMy  for  wastc,  commits  waste  of  any  kind ;  Courts  of 
SSin*thc'te^  Equity  will  interfere  by  injunction;  although,  in 
ant^or^fe^  ^onsequence  of  the  immediate  remainder  not  be- 
waste:  ing  vested,  no  action  could  be  maintained  at  com^ 

mon  Law :  the  trustees  to  support  contingent  re^ 

mainders  may  sustain  a  bill  to  stay  waste  by  the 

BUI  to  Btav      tenant  for  life  (ft).    So,  a  biU  may  be  brought  on  be- 

of  an  infitnt  en  half  of  an  infant  ^»  «^9i^^  sa  mere  to  stay  waste  (r). 

*'*^t*withstand-  ^^^  whcre  there  is  tenant  for  life,  remainder  for 

inganintermedi-  Kfe   remainder  in  fee,  a  Court  of  Equity,  on  a  bill 

ate  estate  for  hfet  '  n.      j* 

an  ulterior  re-     brought  by  t)ie  remainder-man  in  fee,  to  stay  waste 

mainder-man  in  ,         J^      ^  ^    a       i-«  ••»  •  ^  ■■.  1 

fee  may  sustain  a  by  the  tenant  for  ufe;  will,  notwithstandmg  the 
tenant  for  life,  in  intermediate  estate  for  life,  if  the  fact  of  waste  is 
IttSio^ItoiT*^  established,  grant  an  ingunction  (rf) :  otherwise^  by 
conomitting        fraudulent  collusiou  between  the  tenants  for  life, 

waste:  ' 

the  estate  in  fee  might,  in  many  instances,  become 
aithoueh  the  in-  ahnost  Worthless.    It  will  make  no  difference,  in 

termediate  re-        _  _  ,1     *   ^1  •     i 

mainder-roan  for  the  casc  last  put,  to  urgc,  that,  the  rcmamder-maa 
Jwe*^?^^"!*^  for  Ufe  was  dispunishable  for  waste;  he  wiU  not, 

in  .Equity,  be  permitted  to  make  an  agreement  to 

the 

(a)  Hanson  y.    Gardiner^  7         (e)  Hale  y.  Hale^  Prec.  in 

Ves.  S09.  Cha.  50 ;  Oarth  y.   CotUm,   I 

{h)Perrot  y.  Perrot,  S  Atk.  Dick.  198. 
95 ;  SiansfieU  y.  Hahergham^         (d)  Farrant  y.  LcveU,  3  AtL 

10  Vef .  284.  72ft. 
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the  prejudice  of  the  remamder  in  fee;  aa  such 
ai^ement^  if  entered  into  before  his  power  to  com- 
mit waste  commences,  must  be  considered  fraudu- 
lent ie). 

:  And  if  trustees  to  preserve  contingent  remain-  if  inutees,  to 
ders,  colluding  with  the  tenant  for  life,  permit  him  ^^renidDden, 
to  commit  waste,  in  fraud  of  the  remainders,  they  by^hrtenar'fo^ 
will  be  responsible  for  breach  of  trust  (/).    Nor  i*^'  they  will  be 

*  >«/^  -^  answerable. 

will  the  tenant  for  life  of  an  equitable  estate  be  Teoant  for  life 
permitted,  by  the  destruction  of  that  estate,  to  taule  muli?  Dot 
bring  forward  a  remainder;  thereby  enabling  him-  ^^nd!!^^  ^ 
self  to  commit  waste;  and  where  there  is  an  exe-  f****"^  **.j™^lf 

to  commit  waste  t 

cutory  devise  over,  even  of  a  legal  estate,  a  Court  ?nd  where  there 
of  Equity  will  not  permit  timber  to  be  cut  down,  devise  over,  even 
or  other  waste  to  be  committed ;  of  course,  this  jsquit^/Wiu^not 
will  be  still  less  admissible  where  the  executory  |^"^m^l^*^ 
devise  oyer  is  of  a  trust  estate.    Upon  this  sub- 
ject. Equity  has  greatly  abridged  legal  rights;  but, 
if  such  protection  were  not  given,  it  would  be  easy 
to  defeat  the  intention  in  almost  every  settle- 
ment (^). 

,    A  lessee  who  commits,  or  threatens  to  commit.    What  service 
waste,  may,  upon  a  bill  filed  by  the  landlord,  be  re-  ^gahut' waste,  ^ 
strained  by  injunction;    and  if  the  defendant  ab-  ^^ 
scond,  in  order  to  avoid  service  of  the  injunction, 
service  on  his  wife  will  be  held  good  service  (A). 
It  must  be  understood,  however,  that,  in  order  to     what  acts  en- 

.•j.1     title  a  landlord 

entitle 

(e)  Rohuuan   v.   Litton,   S         (A)  Orukm  v.  ,  16 

Atk.  210.  Ves.  173;  Lord  Grey  de  WiU 

</)  Garth  v.  Cotton,  S  Atk.  ton    v.    Saxon,  6  Ves.   106 ; 

753.  Drwry  v.  MoUns,  6  Ves.  StS ; 

(g)  Stansjkldv.  Habergham,  Sir  W.  PvUeney  v.  SheUon,  S 

10  Ves.  278.  We$.  147. 
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to  the  summary  entitle  the  plaintiff  to  the  tdimmary  relief  of  an  in-^ 

relief  of  an  io-  •         ..         ,-  ^  ,   .       ,      «  ,     .        i 

juDctioD.  junction^  the  acts  complained  of  must,  m  them- 

sel ves,  be  clear  acts  of  waste ;  or  in  contravention 

of  express  covenant ;  or  agreement  to  be  inferred 

from  the  coarse  of  dealing  between  the  parties  (t) : 

And  what  sort  if  the  qucstion  be  only  as  to  the  p]?oper  ouantity  of 

of  questions  are..^,  ,,,  ,.  ., 

more  fit  for  the  land  to  bc  cTo^^ed ;  and  there  has  been  no  special 
ecisiono  ajury.  q^jj^yslcI  on  the  subjcct,  that  IS  more  fit  for  the  de- 
cision of  a  jnry  (k). 
Id  one  case,  an      lu  one  casc,  a  motion  fOT  an  injunction,  on  be- 
S^T  t^Int  half  »f  ^  landlord  against  his  tenant,  to  stay  waste, 
from  dMng^aste  y^^  refused,  becausc  the  landlord  had  not  previ- 

was  refused,  be-  ,  ^ 

caose  the  land-  ously  brought  an  ejectment(^;  this  distinction, 

lord  had  not  pre-  _  ,  ^  x    i.  -l  i    • 

viouBiy  brought  however,  does  not  appear  to  have  been  made  m  any 
thta''cS'hM  other  instance;  and  it  is  obvious,  that,  if  the  in- 
not  been  follow-  terfcrencc  of  Equity  were  suspended  till  after  a 

trial  at  Law,  or  default  of  the  defendant  at  such 

trial,  such  tardy  jurisdiction  might,  in  numerous 

instances,  be  almost  nugatory. 

Tenant  in  tail,      As  tenant  in  tail  after  possibility  of  issue  ex- 

STasurTxS  tiJict  is,  by  the  provisions  of  the  law,  dispunishable 

is  dispunishable  for  wastc;  it  would  be  an  inconsequence  to  hold, 

for  waste,  by  .  . 

Law;  that,  he  could  be  restrained  from  feUing  timber  on 

the  estate;  or  that  he  had  not  the  property  in  the 
but  may,  in  trecs  SO  cut(f9i):  though,  having  only  an  estate,  li- 
SSd  from  '''*  ™ted*  ^y  tl^«  Insult  of  events,  to  his  own  life,  he 
commiflsion  of     jjj^y  ^f  coursc,  be  restrained  from  committing  ma- 

malicious  waste;         jy  f  ^       o 

licious  waste,  to  the  fraudulent  destruction  of  the 

inheritance. 

(i)  Kimpton  v.  Eve, «  Ves.  (/)  Lathtopp  v.  Marshy  5 

&  Bea.  349.  Ves.  261. 

{k)  Johnson  v.  Goldiwame,  3  (m)   WilUanu  v.    fTtlUams, 

Anstr.  760.  12  East,  220. 
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inherHaBce  (»).    For,  wheie  a  TOTticiflar  CHitate  ib  which  k  aerer 

^  intended   to  be 

given,  expressly,  wiihtmt  impeachment  qf  waHe;  allowed,  even 
this  clause  is  never  judicially  interpreted  io  dlow  j^reBteteugiven, 
tie  very  destruction  of  the  estate  itself;  but  to  ex-  ^fj^J^h^S; 
cuse  permissive  waste  (o):  agaiosttfae  conunissiDU  of  waste: 
of  which  by  tenant  for  life,  earns  impeachment, 
there  is  no  instance  {p).    In  oi^  reported  case  {q),  a  tenant  for  life 
which  may  appear  to  be  in  contradiction  to  the  boumftTk^p 
universality  of  this  laat-mentioaed  rule ;  it  wffl  be  pertain  buUdingB 

*  m  repair,  tnis 

found,  on  examination,  that  the  tenant  for  life  was  qualifies  the  dft 
expressly  bound,  by  the  devise  under  which  he  miu  hnpeach- 
daimed,  to  keep  in  tenantable  repair  the  buildings,  ^^^ 
which  he  had  sudBfered  to  become  dilapidated :  it 
is  to  be  presumed^  therefore,  this  was  the  groimd 
on  which  the  injunction  issued. 

A  tenant  for  life,  without  impeachment  of  waste.    Tenant  for  life 
is  clearly  not  compellable  to  pu;rsu£  such  a  course  ^chment  of 
of  management  of  the  timber  upon  the  estate,  aa  a  J"*®  ™*y  "^"^ 

ciown  any  ^  urees 

tenant  in  fee  might  think  most  advantageous ;  what^  fit  for  timber. 
ever  trees  are  fit  for  the  purpose  of  timber  he  may 
cut  down ;  though  they  may  he  in  a  still  improv- 
ing state  (r).     And  where  it  is  necessary,  for  the    Timber  imped- 
growth  of  underwood,  to  cut  timber  growing  JJ^nderwowT^ 
amongst  it,  this  cannot  (in  any  case,  it  should  seem),  "*y  ^  ^^'' 
be  considered  waste  {s).    A  tenant  for  life,  how-  but,  tenant  ibr 

life,  though  dis- 
cover, 

(n)S.  C.  15  Ve8.427;  Abra-  downe,  1  Jac.  &  Walk.  52S, 

ham  V.   Bubb,   Z  Freem.  54;  (q)  CeUdwall  v.   Baylis^   2 

Anonym,  2   Freem.  Z7S;  As-  Meriv.  408. 

ton  V.  Asfon,  1  Yes.  Senr.  265.  (r)   Smythe    v.    Smythe^  2 

(o)    Ljord   Bemard^s    c«3e,  Swanst.  ^52. 

Free  in  Cha.  454.  (s)  Knight  v.  Duplesw^  2 

(jp)  Wood  V.  Gaynon,  Ambl.  Ves.   Senr.  362 ;    Burgess   v. 

396;  Marquis  of  Lansdanme  v.  Lamb,  16  Vea.  179. 
Marchioness  Dowager  of  Lans' 
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An*    ever^  though  dispumshable  for  waste^  must  not  cut 

waste,  DiiMt  not  ,  ^»i«  ir^^i 

cut  down  treei  wwn  trees  planted  for  omamenti  or  shelter  to  the 
ment ;  or  MpUm.  Buuision-house ;  or  saplins  not  fit  to  be  felled  as 

timber  (t);  for  tlugj  would  not  be  a  fairly  beneficial 
exercise  of  the  lichee  given  to  him;  but  a  mali- 
cious and  fraudulent  injury  to  the  remainder- man. 
Whether  tim-  The  question  whether  the  timberthreatened  to  be 

ber  threatened  to  ^  „    -  . 

be  felled  it  oroa-  felled  is^  or  IS  not,  ornamentally  being  a  yague  ques- 
fa^det^mined'by  tion  of  tastc ;  Courts  of  Equity  have  held,  that,  the 
Se j^t  wSVu^t  ^^'y  ^*y  ^^  resolving  it  is>  to  inquire  whether  the 
ed  with  a  view  to  trees  wero  planted  with  a  view  to  ornament  by  the 

ornament :  *■  *' 

testator,  or  other  donor  of  the  disputed  interest ; 
A  wood  will  and  to  hold  his  taste  conclusive  (w).    The  doctrine 

not  be  protected, 

because  a  house  as  to  omameutal  timber,  will  not  be  carried  to  the 
nwit:  "      *   extent  of  holding,  that,  by  building  a  house  near 

a  considerable  wood,  the  wood  is  entitled  to  the 
protection  of  Equity,  under  that  principle ;  so  that 
for  it  is  not  uo  part  of  the  wood  is  to  come  down.  It  must  not 
l^^jtt^fat'  be  understood  that,  all  trees  which,  de  facto,  are 
the  mttt"be  de^  9™*^®!^*^*  will  be  protected :  to  make  the  equit- 
scnbed,  by  9,ffi-  able  doctriue  applicable,  the  timber  must  be  de- 

dwiita  as  planted  ^ 

and  growing  for  scribcd,  by  affidavit,  not  as  ornamental  merely,  but 
omamen .         ^  planted  and  growing  for  ornament  (w). 
A  termor  may    ,  A  termor  who  has  built  upon  land  which  he 

obtain  an  injunc-  ■/    , ,       ,  i  .    .  i 

tiou  to  stey  waste,  holds  at  grouud  rent,  is,  upon  a  proper  case  shewn, 

as  much  entitled  to  an  injunction  to  stay  waste 
against  his  under-lessee^  as  if  he  had  an  estate 

of 

(<)  Chatnberlayne  v.  Dum-  Lady   Sandys^  6  Vee.    110; 

mer,  S  Br.  549;  Lord  Tarn-  Z)ay  v.  ilferry,  16  Ves.  876. 
worthy  V.  Lord  Ferrers^  6  Ves.         (w)  Burgea  v.  Lambe,   16 

4ft0.  Ves.  18d;  WilUamsv.  M*Na- 

(«)  Marquis  ofDonmthire  v.  mara^  8  Vet.  74). 
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of  inheritance  (x).    And  if  a  mortgagee  in  fee^  as,  io  certain 
in  possession^  commit  waste  by  cutting  down  tim-  ^^ay^!!^I^u 
ber;  without  applying  the  money  arising  by  the^^J^*"P**" 
sale  of  such  timber  in    reduction  of  the  mort- 
gage debt;  a  Court  of  Equity^  on  a  bill  brought 
by  the  mortgagor  to  stay  waste^  and  a  proper  a/- 
fidavit,  will  grant  an  injunction  (y).    On  the  other    On  the  other 
hand^  where  the  mortgagor  is  allowed  to  contmue  ^,^ aibwed^ 
in  possession^  if  he  commit  waste^  by  cutting  down  JJ^"  bTrert"^* 
timber,  or  otherwise;  he  will,  at  the  suit  of  the  ed,  attheiuitor 
mortgagee,  be  restrained  from  prejudiomg  the  se-  from  cutting 
curity.     An  injunction,  in  such  case,  will  be  more 
especially  necessary  to  prevent  fraud,  if  it  be  sworn, 
that,  the  land,  without  the  timber,  is  a  scanty  se-, 
curity  for  the  debt  («). 

Though  a  rector  may  cut  down  timber  for  the  a  rector  may 
repairs  of  the  parsonage  house,  or  the  chancel  (a);  for  ^[rnrf*ttJe 
yet,  if  he  commit  waste  on  the  fflebe,  for  other  pvir-  pa«on«ge»  or 

•^  '  o         »  r^    chancel ;  but, not 

poseSy  he  may  be  restrained,  by  injunction,  at  the  for  other  pur- 
suit  of  the  patron  (i):  and  so  may  a  Dean  and  waste  by  a  Dean 
Chapter,  or  a  Bishop,  at  the  instance  of  the  At-  SillSr^rbS 
tomey  Greneral,  on  behalf  of  the  Crown ;  in.  which  "^™«>ed. 
the  patronage  of  all  bishopricks  is  vested  (c). 
And  as  a  rector,  whilst  he  is  incumbent,  and  has  a 
fee  simple,  qualified  by  restrictions,  may  be  re- 
stramed  from  committing  waste  upon  his  parson- 
age 

(x)  Farrant  v«  LoveUy  3  Atk.  ter  on  **  Mortgages." 

729.  (a)  Knight  v.  Mosely,  Ambl. 

(y)  S.  C.  p,  724.  176;  Strachy  v.  Francis,  2  Atk. 

(2)  S.  C*  and  RoUnscn  v.  217. 

LUUm,  3  Atk.  210 ;  Usbame  v.  (6)  S.  C. 

Usbome,  1  Dick.  76;    Hum-  (c)  Wither  v.  Dean  of  fFin- 

phreys  v.  Harriscn,  1  Jac.  &  chesUr,  S  Meriv.  427. 
Walk.  581.  See,  jw#<,  the  chap- 
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The  widow  of  age  house  and  glebe  lands  i  it  foU6ws^  ajhrtiori, 
restrainedT^^ur-  that,  if,  after  his  death,  his  widow;  during  the  va- 
oMhe^iiv^Tf  cancy  of  the  living;  attempt  to  cominit  waste,  she 
she  attempt  to  ^^y  jy^  restrained,  at  the  suit  of  the  patron  (d). 

commit  waste:  •'  '  r  \   y 

So,ifajoiiitresf»  So,  if  a  joiutress  commit  waste  upon  the  join- 
ZS!^^^^  tm«  est&te  (e);  or  a  tenant  by  the  courtesy  upon 
guardiamcommit  i^js  which  he  hoWft^  as«ucb(/');  or  aguardiaaa 

waatc,  an  injuoc-  \tf  y  o 

tioQ  may  be  ob-  upoo  the  estate  of  hiS"  ward(fi^);  in  each  of  these 

taioed:     agaioat 

teoant  in  dower,  cascs,  an  injunction  may  be  obtained  j  And  against 
wayf  iay"at  com.  a  tenant  in  dower,  a  prohibition  lay  at  common 
monLaw.         j^^^^^  bcfwe  thfe  stattttfes  of  Mariebtidge  and  of 

Gloucester  (k). 

A  tenant  for     A  tenant'  for  life,  subject'  to  impeachment  of 

imileachment  of  wastc,  mustuot  opcu  ucw  miues  {t);  forthesc  be*- 

J)"n1iew"min"i  ^^^^  ^  *^®  inheritance :  but  he  may,  in  the  ordinary 

but  he  may  sink  coursc  of  workinff  thfem,  take  the  produce  of  mines 

new  ahafls. 

previously  opened :  and  sink  new  pits,  or  shafts, 
for  the  purpose  of  "working  the  old  veins  (A). 

(jl)  Hoshn9  V.  Featherstonei  (A)  Co.  Litt.  53,  a;  Claver- 

ft  Br.  552,  ing  v.  Clavering,  Moady,  220, 

(e)  Aston  v,  Astofiy  1  Ves.  (i)    Whitefield  v.    Bewif,  2 

Senr.  267.  P.  Wws,  242;  Tracf  v.  Here^ 

(/)    Roberts    v.    Roberts,  ford,  2  Br.  138. 

Hardr.  96.  {k)  Clavering  v.  Clavermg^ 

(g)  Clarke  v.  Thorp,  2  Ves.  Moady,  2J83. 
Sen.  2S2, 
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CHAPTER  vnr. 


Fraud  in  the  Coftfusion  of  Boundaries. 

The  jurisdiction  of  Chancery  in  adjusting  con-  ThejurwdictioD 
troverted  boundaries,  seems  to  have  been  modelled  adjurtSi"^ont^ 
upon  either  the  writ  de  ratianabilibus  divisis,  or  the  T®*^^  bounda- 
yvnt  de  per amhdatiofie  faciendd  {a) ;  though  Lord 
Northington  and  Lord  Thurlow  were  of  opinion, 
that,  consent  was  the  ground  on  which  it  had  been, 
at  first,  exercised  (i). 

Both  these  Judges  concurred  in  holding,  thatj)  does  not  arise  un- 
the  Court  of  Chancery  has  simply  no  jurisdiction  r|f*,t^rinXoed 
to  settle  boundaries  of  legal  estate;  unless  some  ^^j^^*^*^^^*^' 
Equity  is  superinduced  by  the  act  of  the  parties ; 
that  is  to  say,  unless  some  particular  circumstance' 
of  fraud,  or  mistake,  be  shewn — ^as,  where  one^ 
party  has  ploughed  too  near  the  other>  or  the 
like  .(c)-    The  Court  of  Exchequer  (c^),  and  Sir  confusion  of 
WiUiam  Grant,  M.  R.  (e),  came  to  a  sunilar  con-  S,*  of  few; 
elusion,  that,  the  confusion  of  boundaries  fiimisheSi  .?<>  ground  for  the 

'  interposition  of 

per  se,  no  ground  for  the.  inlerpofiiition  of  a  Court  Equity: 
of  Equity,  by  granting  a  commission,  or.  directing 
an  issue.  Lord 

(fi)  Reg.  Brev.  157,  b.  (d)  Atkyns  v.    Hatton,    2 

(b)SuLuke'sy.StLionard*Si  Anstr.  386. 

1  Br.  40.  (e)  Speer  v.  Crawler,  Z  Mer. 

{c)  Wake  Y,  Conyer0f  ^  Cox,  417. 
set;  S.  C.  1  Eden,  351. 
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Lord  Rosslyn's  decree  in  the  case  of  The  Duke 
of  Leeds  v.  The  Earl  of  Strafford  {/);  and  the 
cases  of  Norris  v.  Le  Neve  {g)y  and  The  Duke  of 
Leeds  V.  PoweU(h),  heard  before  Lord  Hardwicke, 
are  not  inconsistent  with  the  decisions  first  refer- 
it  is  otherwise     red  to.  In  The  Duke  qf  Leeds  v.  The  EarlofStrcf- 

when  the  confu-  r>     j  •     •  x   j        x    •        i    i_ 

sioo  arises  from  jord,  a  commission  was  granted^  not  simply  because 
the temintwhosc  *^^  boundaries  Were  confused,  but  because  they 

duty  it  was  to  j^ad  bccome  so  by  the  neglect  or  fraud  of  the  ten- 
keep  up  the  /  ^  .... 

boundaries;        ant,  whosc  duty  it  was  to  keep  them  up  (i);  which 

clearly  brought  the  case  within  the  jurisdiction  of 
Equity :  and  it  was  upon  this  principle,  that,  the 
case  of  The  Attorney  General  v.  Fullarton  (i), 
was  decided.     In  the  case  of  Norris  v.  Le  Neve 
it  did  not,  indeed,  appear,  that  it  was  by  default 
of  the  defendant,  that,  the  boundaries  were  con- 
fused; but  we  learn,  from  the  early  part  of  the  re- 
or  when  there    P^^  (J)f  there  was  an  agreeement  between  the  par- 
I^Mu^  to       ^^^^»  *^**^  *^®  lands  should  be  distinguished ;  and 
hare  the  lands    ^iso,  that,  many  of  the  writings  belonging  to  the 

distinguished  ;or  ,  . 

the  muniments    estate,  which  probably  were  necessary  to  enable 
ant*s  hands.     '  the  plaintiff  to  ascertain  his  right,  were  in  the 

defendant's  hands :  either  of  which  facts  may  suffi- 
ciently account  for  the  commission  being  granted. 
ThecaseofTitf  In  The  Duke  qf  Leeds  y.  Powell,  Lord  Hard- 
PoiM/^iysed!  wicke  said,  that,  ''as  Equity  will  relieve  where 

there  is  a  clear  right  to  rent,  but  no  remedy  at 
I^aw,  as  no  demesne  lands  on  which  to  distrain ; 
so  it  will  where  there  can  be  no  distress  owing  to 

a  confusion 

(/)  4  Vet.  180.  Swanst.  9;  Speer  v.  Crawter, 

(g)  S  Atk.  dl,  82.  17  Ves.  225. 

(A)  1  Ves.  Sen.  171.  (k)  2  Ves.  &  Bea.  264. 

(i)    Willis  T.  Parkiman,  1         (/)  In  3  Atk.  31.                "'' 
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a  confusion  of  boundaries,  &c."    As  this  observa- 
tion, respecting  boundaries,  was  merely  incidental, 
and  only  illustrative  of  the  principal  case  then  un- 
der  consideration,   perhaps  the   comprehensive 
^  &c/'  may  fairly  be  understood  as  including  those 
circumstances  of  fraud,  or  neglect,  which  would 
bring  any  such  case  within  equitable  jurisdiction: 
but  it  is  further  to  be  observed,  that,  there  was,  in   Courts  of  EqaU 
this  «u«.  BO  question  « to  granting  a  commfarion,  g^S^  -■ 
or  issue,  to  ascertain  boundaries  simply,  (''that  ju-  ^'^IJ^^rtiSn*"'*^' 
risdiction  which  Courts  of  Equity  have  always  boundaries  nmp- 

^       "^  ly,  but  will  give 

been  very  cautious  in  exercising  (m)")  but  the  relief  this  relief  in  M 
was  in  aid  of  a  distress;  as  it  was  in  the  cases  of  ^  *  '*^"*"* 
The  Duke  of  Bridgwater  v.  Edwards  (»),  and  in 
Eton  College  v*  BeoMchamp  (o);  which  last  cited 
case,  with  that  of  The  Duke  of  Leeds  v.  Powell^  it 
may  be  incidentally  remarked,  have  settled,  that, 
although  at  Law  the  land,,  only,  be  chargeable  with 
fee  farm,  or  quit  rents;  yet,  in  Equity,  where  the 
land  has  been  holden  without  due  payment^  the 
tenant's  personal  estate,  whether  in  his  own  hands 
Or  those  of  his  representatives,  is  answerable  for 
the  arrears,  to  the  amount  of  the  profits  derived 
by  him  from  the  premises. 

.  As  there  can  be  no  distress  upon  tithes,  relief  or  where  there 
may  be  had  in  Equity,  in  case  of  non-payment  of  Equity^'^wiu  de^ 
rent  issuing  out  of  a  portion  of  tithes  {p).  When-  ""^^y^lft 
ever  a  proper  case  is  shewn  for  firantinfi:  a  com-  ***®  proprietor  in 

o  o  certain  cases. 

mission,  and  it  is  impossible,  from  the  de£Eiult  of 
the  tenant,  to  distinguish  the  exact  boundaries ;  a 

Court 

(«i)    Atlms  V.   Hatton,    Z         (o)  1  Cha.  Ca.  121. 
Anstr,  895.  ( p)  Berkeley  v.  Lord  SaUs- 

(n)  4  Br.  P.  C.  139.  6|iry,  cited  in  2  Br.  518. 

R 
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Court  of  Equity  will  inquire  what  was  the  value 

of  the  estate,  (valued  fairly,  hut  to  the  utmost  as 

against  that  tenant),  and  assign  the  proprietor  a 

full  equivalent  (q). 

A  commisnoD      A  commissiou  to  distinguish  the  boundaries  of 

dirt^uiaiT"*  °  a  manor  ought  not,  it  seems,  to  be  granted ;  for 

b<«nd«rie.^      manors  do  not,  properly,  consist  of  metes  and 

bounds ;    and  a  certificate  from  commissioners  on 
or  parish.  this  subject  will  be  quashed  (r).     The  like  rule 

holds  as  to  the  boundaries  of  parishes  (s). 

When  it  does      With  respect  to  the  expense  of  commissions  of 

the  con^![ionTf  thisuaturc.  Lord  Hardwicke  settled,  that,  it  should 

S,7he  ex"    ^®  ^^™^  equally  by  both  parties,  though  their  in- 

pcnse  of  a  com-  tercsts  be  uncqual:  for  the  coftfusion  may,  possibly, 

missioo  must  be  ,  ^    jr  ^ 

borne  equally  by  nay  cvcu  probably,  have  arisen  from  the  estate  of 
£!!g?&  ip.  least  value;  and  if  it  were  determined,  that,  the 
equah  ^ ""      expeuse   should  be  borne  in  proportion  to  the 

quantum  of  interest,  an  account  must  be  directed 
before  the  Master,  which  would  be  more  chargea- 
ble to  all  parties  (f).  This  rule  was  most  just  in 
the  case  before  his  Lordship — where  it  did  not  ap- 
pear how  the  confusion  had  arisen :  but  it  would 
be  inapplicable  to  a  case  in  which  it  appeared, 
that,  the  necessity  for  the  commission  had  arisen 
solely  from  the  fraud,  or  default,  of  one  of  the  par- 
ties. The 

(q)  Duke  of  Leeds  v.  Lord  Iter    v.    Lord    Castlemain^   I 

Strafford,   4  Ves.  186;  Aston  Dick.  47. 

V.  Lord  Exeter y  6  Ves.  293;  {$)     Atkins    v.   Hatton,    2 

Attorney  General  v.  FullarUm,  Anstr.  395;  St.  Luke's  v.  St. 

%  Ves.  &  Bea.  St^S.  Leonard's.  1  Br.  40. 

(r)  Norris  v.  Le  Neve,  3  Atk.  {t)  Norris  v.  Le  Neve^  ti6i 

82:    the  question  is  properly  sujpr^ 
triable  at  Law.  See  Lethkul^ 
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The  foundation  of  a  commission  to  ascertain     a  commissiop 

,  ,•  ,  ^^1  ^-j  A  A.    cannot  be  had,  if 

boundaries^  when  both  parties  do  not  consent,  one  party,  to 
must  be  laid  by  shewing,  not  merely  that  confu-  TtS^I'^re^siir 
sion  has  arisen,  but,  that,  it  has  arisen  from  mis-  i^' 
conduct  on  the  part  of  the  defendant,  or  those  un- 
der whom  he    claims,    rendering   it   incumbent 
on  him  to  co-operate  in  re-establishing  them  {u). 
For,  a  Court  of  Equity  will  not  interfere  be- 
tween two  independent  proprietors,  and  force  one 
of  them,  against  whom  no  fraud,  or  default,  is  es- 
tablished, to  have  his  rights  tried  and  determined 
in  any  other  than  the  ordinary  legal  mode,  iit^. 
which  questions  of  property  are  to  be  decided  (tc). 

When  the  commissioners  have  returned  their    Practice,  as  to 
certificate,  the  practice  of  the  Court  of  Chancery  is,  ^[jf^l^i^^ 
for  the  plaintiffs  to  obtain  an  order  nUi  for  con-  certificate,  in 

*  Chancery;  and  in 


finning  the  certificate :  but  in  the  Court  of  Ex-  the  Exchequer. 
chequer  the  course  is,  upon  the  return  of  the  cer- 
tificate, to  set  the  cause  down  for  further  direc- 
tions ;  and  as,  in  this  way,  the  opposite  party  has 
QOtice,  the  return  may  be  confirmed  absolutely  in 
tjie  first  instance  {x). 

(tt)  MHUr  V,    WarmingUmf     417. 
1  Jac.  &  Walk.  492.  {x)Dean  ^  Chapter  of  Here- 

(w)  Speer  v.  CrawtertftMer.     ford  v.  Hullet,  6  Price,  332. 


Hd 
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CHAPTER  IX^ 


fraud  in  matters  qf  Partition. 

CourtBof  Equi-  THE  Court  of  Chancery  has  no  original  juris** 
tw  juri«Ji<SOT[  diction  in  partition ;  which  is  a  proceeding  at  com- 
in  (lartitioD;       j^^jj  j^^yj  ^^^ .  ^  party  choosing  to  have  a  partition 

has  the  Law  open  to  him ;  there  is  no  Equity  for 
but,  issae  com-    it  (J).    The  Courts  of  Chancery  and  Exchequer 

RiissioDs  for  this  . 

purpose,  on  ac-  issuc  commissious^  for  this  purpose^  not  under  the 
cuity  Attending    authority  of  any  Act  of  Parliament ;  but  on  ac- 
partitionatLaw:  count  of  the  extreme  difficulty  attending  the  pro- 
cess of  partition  at  Law ;  where  the  plaintiff  must 
prove  his  title  as  he  declares,  and  also  the  titles  of 
the  defendants.    That  is  attended  with  so  much 
difficulty,  that,  by  analogy  to  the  jurisdiction  of  a 
Court  of  Equity  in  the  case  of  dower,  a  partition 
Upon  a  biiifbr  may  be  obtained  by  bill.    The  plaintiff  must,  how- 
^^ourt^recto  an  ever.  State  upou  the  record  his  own  title,  and  the 
SwC^'alTiL''  titles  of  the  defendants;  and  the  Court  will  direct 
^  h^e*^  *bect  of  *^  iRquiry^  to  ascertain  who  are,  together  with  him, 
partition.  entitled  to  the  whole  subject  of  partition  (c).    It 

is  evident,  that,  where  the  interest  is  much  divid- 
ed, this  course  is  much  more  convenient  than  pro- 
ceeding 

(a)  Mundy  v.  Mundy^  Z  Yes.     Ves.  Jun.  570. 
Jun.  124.  (c)  Agar    v.    Faxrfax^  17 

(6)  Cahnady  v.  Calmady,  2     Ves.  55S. 
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ceeding  in  a  Court  of  Law  (ct).    And  the  juris-    By  usage,  a 

*^  .  \  V        «      comniiasion  is 

diction  IS  now  so  established  by  usage,  that,  ^a  held  due,  wher- 

•     .        •  •:■        3    J  •       11  1^-.       ever  the  writ 

commission  is  considered  due,  in  all  cases  where  ^ouid  He : 
the  writ  would  lie  (e) :  and  not  only  so,  but,  it  has  and,  in  some 

cases,  where  it 

been  declared,  there  is  no  doubt,  that,  a  Court  of  would  not 
Equity  may  interfere  in  cases  where  a  writ  of 
partition  would  not  lie  at  common  Law  (y). 

The  forms  of  completing  a  partition  at  Law  and     At  Law,  par- 
in  Equity  are  essentially  different.    In  the  first  by  judgment  of 
case,  it  is  effected  by  the  judgment  of  a  Court  of  SnSud«^1[iS 
Law,  and  the  delivering  up  possession  in  pursu-  PfJ*'|^^n*{!^^ 
ance  thereof;  which  concludes  all  the  parties  to 
the  j  udgment.    Partition  in  Equity  proceeds  upon    In  Equity,  par- 
conveyances  to  be  executed  by  the  parties;  and  Jj^nam^ey-* 
the  partition  cannot  be  effectually  had,  if  the  par-  ^^  by  Sepatl 
ties  be  not  competent  to  execute  the  convey-  **^ 
imces  (g) :  and,  for  this  reason,  it  is  essential  to  have 
the  legal  title  before  the  Court  (A):  And  though     Antiifan  in^ 

•    M  \  o     fg^i  be  a  party, 

an  mfant  may  be  either  plaintiff  or  defendant  un-  the  conveyances 
der  a  bill  for  partition,  yet,  the  conveyances  of  all  be^re^pited!™"** 
parties  must  be  respited  till  he  comes  of  age  (f). 

Another  marked  distinction  is,  that,  under  a  Under  a  writ, 
writ  for  a  partition,  that  specific  relief  alone  can  be  Srbe^hadTun- 
had;  but,  under  a  commission  the  account  between  der  a  commission 

an  account  may 

the  parties,  with  respect  to  the  rents  and  profits  of  be  decreed..  ^ . 
the  estate,  may  be  decreed  at  the  same  time  (it). 

Commissioners 

{d)  Baring  v.  Nash,  1  Ves.  v.  Lord  ^  Lady  Hertford^  2  P. 

&Bea.  555.  Wms.  518. 

(e)   Turner  v.   Morgan,   8  (A)  Miller  y.WarnungUm,\ 

Ves.  145 ;  Manatori  v.  Squire,  Jac.  &  Walk.  498. 

2  Freem.  26.  (•)   Tuckfield  v.   Buller,    1 

(J)  Snfan  v. Swan,  8  Price,51 9.  Dick.  243. 

(g)     Whaley  v.   Dawson,  2  (k)  Lorimer  v.    Lorimer,  5 

Sch.  &  Lef.  872;    Lord  Brook  Ves.  868. 
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Commifliioners,      CoiUmissioiiers^  appointed  to  tettle  a  partition^ 

appointed  to  set-  i.^  •■«  a,  •■• 

tie  a  partiHoii,  Violate  theif  Quty,  and  the  confidence  reposed  m 
tiardut"y  tTthe  them  by  the  Court,  if  they  consider  themselves  ei- 
^^^'  ther  the  plaintiff's  or  defendants  commissioners; 

they  owe  an  impartial  duty  to  the  Conrt,  and  all  the 

parties  equally  (/). 

Partition  is  usu-      It  has  bocu  Said,  obiter,  that,  partition  can  only 

joint^te^ilIX      ^®  between  joint-tenants,  tenants  in  common,  or 

tenants  in  com-  co-parccuers  (m) !  but,  uudcr  some  circumstances, 

mon,  or  cO'par-         r  \    /  ^  ' 

cenere;  but  ten-  the  jurisdiction  has,  for  a  length  of  time,  been  ad- 
ants  in  dower  not 

excluded.  mittcd  in  bills  for  dower  (n) ;  the  resemblance  being 

close  between  the  titles  of  tenant  in  common  and 

in  dower. 

» 

Equity  will  not  And  joint^tcnants,  or  tenants  in  common,  who 
^o^mZt  have  only  a  particular  estate  folr  term  of  life,  or 
^"^'^  d"V  th  ?*  y^a^s,  are,  by  statute  (o),  compellable  to  make  par- 
convenience  of  a  tition  by  writ :  a  Court  of  Equity,  therefore,  wiB 
t«^por.ry  p-rti-  ^^^^  ^^^^  ^  Consideration  of  the  inconvenience 

of  a  temporary  partition,  permit  a  demurrer  to  a 

bill,  by  a  plaintiff  having  a  quantity  of  interest 
though  the  own-  which  would  entitle  him  to  the  writ  {p) ;  although 
^c'Jwiii  iS  joui'  the  owner  of  the  inheritance  does  not  dioose,  and 
the^llfit-^^**^*  °^  cannot  at  the  instance  of  a  termor  be  compelled,  to 

join  in  the  object  of  the  suit, 
or  because  pv-     Upou  the  samc  reasoning,  it  is  no  objection  to 
quentiy  ^come^n  ^  partition,  that  parties  may  subsequently  come 
enStied  ^  ^^^*  ^  in  €886,  who  Will  be  entitled ;  in  which  event  the 

whole  process  will  have  to  be  commenced  over 

again. 

(0  WaUon  V.  Duke  of  Norths     Jun.  129. 
wnbfirlMd^  11  Yes.  160.  (o)  Stat.  S%  Hen.  S,  c.  S2. 


(ffi)  MiUer  v.    WarmngUmt         {f)  Baring  ▼.  NMh^  1  V«. 
M  snpra.  ft  BeA,  5S5, 

(n)  Mundy  t.  Mundyt  ft  Vet. 
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again  (q).    And  difficulty,  or  inconvenience^  or  or  on  the  score  of 

-,  .    .  .    .  difficulty;  or  the 

minuteness  of  a  party  s  interest^  cann6t^  in  any  case^  miuutencsa  of  a 

.«  *    '     f      x»        M.  •     •        /   \  party's  interest 

avail  as  an  objection  to  a  commission  (r).  *^    ^ 

A  mortgagee  of  an  undivided  estate  cannot  be     A  mortgagee  is 
compelled  to  agree  to  a  partition,  for  he  is  entitled  party  to  a  parti- 
te the  whole:  but  neither  is  he  a  necessary  party  ||!|";nts*'on»!?"*' 
to  a  partition  as  between  the  mortgagors ;  and  the  ^J|i\yj^(,  ^^ 
parties  jointly  interestedin  the  equity  of  redemp-  have  a  partition 

as  between  them- 

tion  may  have  a  partition,  without  bringing  the  selves. 
mortgagee  before  the  Court.  When,  however,  one 
of  the  joint4;enants  of  the  equity  of  redemption  has 
been  in  possession  of  the  estate  as  occupier,  and 
has  been  at  great  expense  in  improvements,  al- 
though such  expenditure  may  not,  strictly  speak- 
ing, give  a  lien  on  the  premises,  *yet,  if  the  other 
joint-tenant  refuse  to  make  a  reasonable  allowance 
and  satisfaction  for  the  advantage  arising  to  the 
estate  from  these  improvements,  this  will  be  good 
ground  for  a  Court  of  Equity  to  decline  granting 
a  commission  for  a  partition,  at  the  suit  of  the 
party  who  had  refused  such  reasonable  terms  (s). 

A  bill  will  lie  for  a  partition  of  tithes  (i) ;  or  of    A  bill  lies  for 

j_  •■•  -I  r  !_  partition  of  tithes; 

an  advowson,  which  may  be  necessary  when  a  or  of  an  advow- 

party  jointly  interested,  whether  from  fraudulent  ■°"" 

or  perverse  motives,  will  not  concur  in  a  presenta^ 

tion,  thereby  endangering  a  lapse  to  the  bishop  of 

the  diocese  (u) :  in  such  cases,  there  will  be  a  decree  form  of  a  decree 

4»       ill  a  suit  of  the 
lor  latter  descrip* 
(q)  WUU  V.  Slade,  6  Vcs.     Baynes,  AmU.  589.  tion. 

498.  (s)  Swan  v.   Swan,  8  Price, 

(r)  Parker \.  Gerrard,  Axnbl,  519. 

286;  Baring  v.  Nash,  1  Ves.         (t)  Baxter  y.  Knotty s,  1  Ves. 

&  Bea.  544 ;  Turner  v.  Mor-  Senr.  495. 

^aft/8  Ves.  145:  and  see  11         (u)  Matthews  v.  Bishop  of 

Ves.  157,  in  note;   Warner  v.  Bath  ^  Wells,  2  Dick.  652. 
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for  mutual  CQuveyauces,  so  that  ike  plaintiff  may 
hold  one  moiety  of  the  advowson  to  him  and  his 
heirs;  and  the  defendant  the  other  moiety  to  him 
and  his  heirs^  as  tenants  thereof  in  severalty  re- 
spectively ;  with  a  clause^  that  each  shall  present 
alternately :  and  if  it  appear^  that,  the  last  pre- 
sentation was  made  hy  one  party  alonCj,  or  hy  those 
under  whom  he  claims;  then,  on  the  next  ensuing 
avoidance,  the  other  party  will  have  that  turn  of 
presentation  allotted  to  him  (w). 
As  geoeraidoc-      It  was,  in  ouc  casc,  held,  that,  a  partition  was  a 

is  not  a  g^  ct°  8^^^  cxecutiou  of  a  power  to  sell  or  exchange  (x) ; 

Tto  Lh  Tr.  ^^*  ^^**^**  decision  cannot  be  distingui8hedby,and 

^^se;  made  to  rest  upon,  its  own  special  circumstances^ 

it  seems  over-ruled,  as  general  doctrine,  by  later 
cases;  in  which  it  is  laid  down,  that,  a  partition 

the  modes  of  as-  and  an  exchange  are  perfectly  distinct  modes  of 

suntDce  being  w  *  .f 

clearly  distinct:  assurauce;  cach  having  its  own  rules,  which  are 
on  a  partition,    inapplicable  to  the  other.    On  a  partition,  each 

each  party  has         •  ,  , 

hu own  land;  by  party  has  his  own  land,  though  he  acquires  a  dif- 
newiands  are  ac-  f^^^ut  interest  iu  it ;  but,  ou  an  exchange,  the  land 
quired.  jg  parted  with  altogether,  and  new  lands  acquir- 

ed: the  transactions  may  approximate  to  each 
other  and  have  some  things  in  common,  but  they 
are  not  the  same  (y). 
Mere  partition      A  mere  partition  of  an  estate,  whether  effected 

does  not  reyoke 

a  previous  devise:  by  compulsiou  or  agreement,  does  not  operate  a 

but  the  slightest  revocatiou  of  a  previous  devise  of  that  estate :  but 

purpoK  o[  par-  ^^^  slightest  addition  to  that  purpose,  will  be  a 
tition  does..  revocation 

(rv)  Bodkoate  v.   Steers,   1  (y)  Attorney  General  y.  /fa- 
Dick.  69.                   ,  mUtony  1  Mad.  ft%S ;  M'Qiieen 

(x)  Abel  V.  Heathcote,  2  Ves.  y.  Farquhar,  1 1  Yes.  476. 
Jun.  101. 
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teYoeation  of  the  will:  if  nothing  more  be  done 
(in  addition  to  the  partition)  than  the  introduction 
of  a  power  of  appointment^  prior  to  the  limitation 
of  uses^  that  very  slight  circumstance  is  sufficient 
to  revoke  the  will  («).    And  an  agreement  for  a     Ad  agreement 

!•!•  •■_•  -L  A    1  i»  J for  a  partition 

partition  which  cannot  be  performed  m  ipstsstnns  may  revoke  a 
verbis,  but  is  yet  such  an  agreement  as  Equity 
will  execute,  gi^^  ^  compensation;  is  a  revoca- 
tion of  a  previous  will  (a). 

When  one  tenant  in  common  has  granted  a  When  anun- 
lease  of  his  share  in  the  estate;  to  a  bill  for  par-  aTesuteisin  ^ 
tition,  the  lessee  is  a  necessary  party;  and  his  •g'Tnec^^Ll^'' 
costs  must  be  borne  by  his  lessor  (b\    The  exist-  party  to  a  wii  for 

•^  ^    ^   ^         ^  partition; 

ence  of  a  lease,  however,  may,  in  some  instances,  and  the  existence 

of  a  leases  mav 

throw  insuperable  difficulty  in  the  way  of  a  par-  under  peculiar 
tition:  if,indeed,theleasebeofanundividedmoiety  ^"ISSJlTOl^nt-*^ 
of  the  lands ;  then,  being  taken  subject  to  the  right  f  ^^g^''"  ^ 
of  partition,  a  Court  of  Equity  might  order  the 
part  allotted  to  the  lessor  to  be  subject  to  the  lease, 
and  liberate  the  other  part :  but,  where  there  has 
been  a  parol  partition  of  an  estate  between  the 
parties  entitled;  and  a  lease  has  been  granted  by 
one  of  them,  of  the  part  allotted  to  him ;  he  cannot, 
during  the  existence  of  that  lease,  whereby  the 
value  of  the  whole  estate  may  perhaps  be  injured, 
insist  upon  a  new,  and  formal,  partition .  If,  in  such 
case,  a  partition  were  awarded,  the  estate  must  be 
valued  free  from  the  lease;  but,  the  lessee  could 
not  be  directed  to  join  in  the  conveyance ;  for  he 
would  be  entitled  to  insist,  that,  no  part  of  the 

land 

(a)  Knollys    v.    Alcock,  5         (a)  S.  C.  7  Ves;  565. 
Ves,  654:   confirmed,  on  ap-         (6)  Cornish  v.  Gest,  2  Cox« 
peal,  7  Ves.  564..  27.  ' 
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I^nd  comprised  in  his  lease  should  be  conveyed 

ti way  from  his  lessor  (e). 
A  partition  by  pa«      Though  an  agreement  for  a  partition  was  enters 
to  b!f  d^tarbed,   ed  into  by  parol  only^  yet^  after  it  has  been  actual- 
tdfter  a  length  of  |y  ^xecutcd,  and  the  enjoyment  in  severalty  has, 

for  a  length  of  time,  gone  in  conformity  thereto^ 
the  Court  of  Chancery  will  not  allow  such  an 
agreement,  so  acted  upon,  to  be  disturbed ;  pro* 
vided  the  parties  agreeing  were  competent  to  bind 
the  inheritance  {d). 
RnieaatocMt*     The  expeuses  of  a  commission  are  to  be  borne 
iM^  bill  of  par.  j^y  ^Yie  parties  in  proportion  to  their  respective  in- 
terests (e) ;  but  with  this  understanding,  that,  un- 
der a  biU  for  partition,  no  costs  are  given  up  to  the 
hearing  (/):  for  there  would  be  no  equity  in  sad- 
dling one  party  with  any  portion  of  the  chai^ges 
in  respect  of  previous  collateral  questions  raised 
by  the  other  (g). 
A  partition         A  partition,  and,  a  /brtiari,  an  agreement  for  a 
^nte^"^^^  partition,  never  aflTects  the  interests  of  persons  not 
thSeto^  P^'"  parties  thereto  (A);  what  the  proportions  and  rights 

of  the  actual  parties  may  be,  it  is  the  province  of 

the  Court  to  ascertain ;  and,  when  that  is  done, 

then  the  duty  of  the  commissioners  begins ;  which 

is,  to  make  a  division  in  those  ascertained  propor- 

duty  of  commis-  tious  (f).    The  commissioners,  having  undertaken 

mallt"f  ttld?*^'  tWs  duty,  caunot  insist  upon  payment  of  their 

^"8«-  chai^^es, 

(c)   Whaky  y.  Dawson,   t  &  Bea.  554. 

Sch.  &  Lef,  372.  {g)  Whaley  v.  Daw9on,  % 

id)  Ireland  v.  RittU,  1  Atk.  Sch.  &  Lef.  371. 

542.  (A)  Ireland  v.  RUtle,  1  Atk. 

(e)  Cahnady  v.  Calmady,  %  542. 

Ves.  Jun.  570.  (i)  Agar  v.  fakrjax^  17  Vet. 

(/)  Baring  v.  Nwh,  1  Ves.  545. 
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charges^  before  they  make  their  return.  It  is  not 
competent  to  an  officer  of  a  Court  of  Equity  to 
stop  in  any  stage  of  his  duty^  and  refuse  to  pro- 
ceed: he  must  go  on  and  complete  it;  and  then 
come  to  the  Court  for  remuneration  (k\  If  under  if  two  differeot 
a  commission  for  partition,  directed  to  four  com-  fhe"coui^wiii  *' 
missioners,  two  different  returns  are  made,  gji^  act  upon  neither, 

'  but  direct  a  new 

each  of  them  by  two  commissioners ;  this  is  not  a  commiasion. 
due  execution  of  the  authority  on  either  side :  the 
Court  will  act  upon  neither,  but  issue  a  new  com- 
mission to  five  commissioners  (Z). 

(Je)  Young  v.  Sutton^  St  Yes.      vmherlamd^  11  Yes.  16je ;  C^r* 
&  Bea.  966.  let  v.  Davenant,  %  Br.  %Sft. 

it)  WaUonv.DuTteofNorih'^ 
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CHAPTER  X. 


Fraud  in  respect  of  Teatamentary  Ditpositiont  of 
Property:  or  claims  arising  out  qf  Intestacy. 

The  direct  ju-  ^VE  have  already  had  occasion  to  state  (a),  tfiat^ 
CharioT  to  re-  *^®  principle  of  pecuUar  jurisdiction,  which  gives 
lievc  against       to  the  Court  of  Chanccrv  more  extensive  privileff es 

fraud,  restncted  i.  .         i»  i 

in  the  instance  of  and  powcrs  to  reuevc  against  fraud  than  to  any 
^'   *  other  Court,  is  subject  to  one  exception ;  which 

belongs  to  the  subject  we  are  now  about  to  enter 
upon. 

If  the  execution  of  a  will  relating  to  personal 
property  be  obtained  by  fraud,  or  if  it  be  fraudu- 
lently set  up,  such  wiU  can  only  be  set  aside  by 
the  Ecclesiastical  Courts  (&);  if  it  relate  to  real  es- 
tate, a  Court  of  Equity  can  do  no  more,  in  the  first 
instance,  than  direct  an  issue,  devisavit  vel  non,  to 
a  Court  of  common  Law  (c).  A  Judge  in  Equity 
cannot  even  notice  any  alleged  variance  between 
a  will  as  it  stands,  and  the  instructions  given  for 
preparing  it  (d).  But,  in  order  to  enable  an  heir 
to  try  the  validity  of  his  ancestor's  will  by  the 

convenient 

(a)    See   the     introductory  S24;  Pemherton  y.  Pemherton^ 

chapter,  p.  17.  Id  Yes.  297 ;  Jones  y.  Janes,  S 

(Jb)  Archer  v.  Moss,  2  Vem.  Meriv.  171. 

8;  ExparteFear(m,5VeB.647.  (d)  Murray  v.  Janes,  2  Vet« 

(c)  Bennett  v.  Wade,  2  Atk.  &  Bea.  dl8. 
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> 

convenient  mode  of  an  action  of  ejec^ment^  a 
Court  of  Equity  will  remove  out  of  his  way  all  ob- 
stacles arising  from  outstanding  terms^  satisfied 
or  unsatisfied  {e). 

It  must  not^  from  what  has  been  said  above,  be  but,  the  coiiat- 
inferred,  that,  with  respect  to  frauds  connected  orEquity  with 
with  wins,  the  arm  of  the  Court  of  Chancery  is  ^^;|Jiy*SJJl;: 
paralysed.    On  the  contrary,  there  is  no  branch  tionsiamortcx- 
of  its  jurisdiction  which  is  more  frequently,  or 
more  efficiently,  exercised,  than  the  correction  of 
fraud  attempted  through  the  medium,  or  in  defeat, 
of  testamentary  dispositions. 

It  is  to  be  observed,  that,  suppression  of  instru-  ^he  wppret- 
ments  afiecting  title  may,  in  many  cases,  give  to  "^°^^^®!lf' 
Courts  of  Equity  a  jurisdiction  which  they  had  not  n»y  give  Courts 

ofEquityan  orig- 

originally  over  the  subject  (jT).    Thus,  although  inai  junsdictiou 

.  i_         1     •  J.  J.       11  'J.  •     J.  ^       over  such  sub- 

the  rule  is,  not  to  allow  a  suit  against  an  executor  jects; 
for  a  legacy  before  probate  of  the  will ;  yet,  if  the 
executor  have  fraudulently  destroyed  the  will,  this 
spoliation  and  destruction  will  entitle  the  plaintiff 
to  apply  to  the  Court  of  Chancery,  in  the  first  in- 
stance, for  a  decree ;  and  he  will  not  be  driven  to 
cite  the  executor  into  the  Ecclesiastical  Court, 
where,  the  forms  of  proceeding,  in  proof  of  the 
suppressed  will,  are  attended  with  much  greater 
difficulty  (jg).    For,  although  the  Spiritual  Court  ^nd  they  may  be 
is  the  proper  forum  for  deciding  whether  an  in-  ^hetLr^anS^^ 
strument  is  to  be  considered  as  testamentary,  or  rtrument  is  testa- 
not ;  yet,  other  Courts  must,  sometimes,  be  under 
the  necessity  of  determining  that  question,  when  it 

forms 

(e)  PemberUm  v.  Pembertmh     Hob.  109. 
13  Ves.  298.  (g)  Tucker  v.  Phipps,  S  Atk# 

{/)  L<trd  Hvnsdon's  case,     360. 
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forms  an  essential  ingredient  in  a  case  brought  be- 
fore them,  and  the  parties  will  not  resort  to  tbe 
Spiritual  Court  (h). 
Complete  effect      The  leading  principle,  by  which  Courts  of  Eqai- 
totetoSi'Tntent  ^7  *^®  guided  in  their  decisions  upon  wills,  is,  that, 
when  not  illegal:  complete  effect  ought  to  be  given  to  the  true  in- 

tenticm  of  testators  (i),  so  far  as  that  intention  is 
not  repugnant  to  Law  (i).     To  prescribe  any  de- 
•     terminate  formula  of  words  for  the  expression  of 
every  testator's  intent,  would  (from  the  infinite 
variety  of  situations  and  circumstances,)  be^  obvi- 
ously, impracticable.     All  Courts,  therefore,  are 
necessarily  driven,  in  many  instances,  to  give 
operation  to  a  will  by  means  of  inference  and  con- 
in  explanation  of  structlou :  and,  whcrc  a  will  is  obscure,  a  Court 
2d  tcljrtrort^  may  be  obliged  to  be  contented  with  slight  cir- 
are  often  necca-  cumstauces  for  its  e^lauation  (/).    But,  the  best 
Bat  the  plain  ^uJe  of  coustruction  is  that  which  takes  the  words 

•ense  of  words 

must  not  be  tarn-  of  a  wiU  to  Comprehend  all  that,  and  no  more  than, 
Sesakeofanrare  fftUs  withiu  their  usual  scusc;  uuloss  there  be 
SJi^viS!"*  ^'  something  like  declaration  plain  to  the  contrary, 

in  other  parts  of  the  instrument  (m).  Where  the 
meaning  can  be  ascertained,  and  is  not  illegal,  no 
,  aiguments  ab  incanvenienti  can  induce  a  Court  to 
put  a  different  ccmstruction  on  a  testator^s  words(9). 
And  a  difficulty  as  to  carrying  into  execution  a  par- 
ticular 

{h)jdUomey  General  v.Joneif  {f)  iflansbwr]!  v.  Read^   li 

S  Price,  379.  Vcs.  77. 

(t)  Thellusonr.  Woodford,!!  (m)  Church  r.  Mundy,  15 

Vcs.  148.  Ves.  406. 

{h)  S,  C.iaan  earlier  stage,  (n)  Leigh  v.  Leigh,  ^^  Ves. 

4  Ves.  SS9 ;  Dodson  y.  Grew,  105. 
WOmot,  t74. 
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ticular  direction^  even  although  such  difficulty 
should  amount  to  positive  impracticability,  will  not 
authorize  a  Court  to  substitute  another  form  of 
disposition,  controlling  the  express  words  of  the 
testator's  declaration. 

In  order  to  develop  the  application  of  these    Compendious 

•    1  J      i»     i  r  11  X    J      •j.'L   view  of  the  riae 

principles,  and  of  others  equally  connected  with  and  progress  of 
thp  present  branch  of  this  Treatise,  it  may  be  ne-  J^il'eTi^'tL 
cessary  to  take  a  very  compendious  review  of  the  country. 
rise  and  origin  of  testamentary  powers;  as  well  as 
of  the  limits  within  which  those  powers  are,  either 
prescriptively  or  by  positive  enactment  (jp),  con- 
fined. 

So  long  as  th^  feudal  system  continued  in  fiill    Under  the  feu- 
activity  in  this  kingdom,  although  the  disposal  of  right  ^of^bpos^ 
personalty  by  will  was,  partially,  and  to  a  pertain  r^?rain«i*to  pan 
extent,  admitted  (y);  yet,  the  alienatiott  of  land,  2^\5^*°"'*'P*'" 
to  which  personal  duties  and  services  were  annex- 
ed as  a  condition  .of  tenure,  was,  as  a  necessary 
consequence,,  prohibited,  even  during  the  lifetime 
of  the  tenant;  unless  the  consent  of  his  lord,  (and 
of  his  own  heir,  where  the  lands  were  held  by  de- 
scent,) was  first  obtained  (r).     Of  course,  any  dis- 
posal of  the  lands  by  the  tenant,^  to  take  effect  af- 
ter his  death,  was  still  more  inadmissible. 

As  the  interest  of  the  lord,  in  the  personal  qua-     Alienation  of 
lities  of  his  vassal,  was  very  great,  where  the  ten-  H^^tenu^w^ 

ure 

(o)  Defflig  y.  Goldschmidt,  I  (q)  2  Black.  Comm.  491,  cit- 

Metiv.  420 ;  Bernard  v.  Mon-  ing  Glanvil.  lib.  2,  c.  5 ;  Brac- 

Uigue,  1  Meriv.  451.  ton,  1.  2,  c.  26;  Fleta^  1.  2,  c.  57. 

{p)Dodson  V.  Gretv,  Wilmot,  (r)  Dalrymple's  Hist,  of  feu- 

174;  Keiley  v.  Fowler^  Wilm.  dal  property  in  Great  Britain, 

M7.  chap.  5,  sect.  1. 
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more  objection-  ure  was  military;  but  these  qualities  were  of 
the  land  was  held  Comparatively  trifling  importance^  where  the  lands 
ID  socage.  ^^j.^  j^^j J  l^y  socage,  or  burgage,  tenure ;  it  was 

with  respect  to  lands  of  these  latter  descriptions, 

that,  the  power  of  alienation  first  was  allowed. 

ByMo^naCAar-      At  the  time  when  Magna  Charta  was  enacted, 

righrto^dS*^  ^^  right  of  every  freeman  to  give  or  sell  a  part  of 

ofpartofhisiand,  ^is  land,  SO  that  the  residue  should  be  sufficient 

was  recognized. 

to  answer  the  services  due  to  the  lord,  was  recog- 

Thiaiedtosub-  uized  (s).    This  powcr  having  led  to  the  frequent 

pra4^k!f  n^^      practice  of  sub-infeudation,  which  operated  as  a 

ed  by  the  statute  f^^^^  ^pQ^  ^he  rights  of  the  lords  paramount,  the 

quuLtmptoreii  j-  o  r 

evil  was  redressed  by  the  statute  ''Qma  Emptor es^ 
which  determined,  that,  purchasers  should  hold  of 
the  chief  lord,  and  not  of  the  feo£Por;  and,  that, 
where  the  tenant  sold  part  of  the  lands,  the  ser- 
vices should  be  apportioned  (/).  Under  this  statute 
the  power  of  alienation  to  take  effect  after  death, 
whilst  the  party  retained  the  utile  dominium  for 
life,  was,  virtually,  but  circuitously,  made  feasible, 
whichiwas,  by    by  mcaus  of  raising  an  use.     The  statute  of  27 
Se^mSc^^f  Hen.  8,  c.  10,  by  converting  an  use  so  raised  into 
ai7  purroJS^f"*^  the  legal   estate,  interrupted  this   contrivance, 
and  though  a  sub-  But,  ingenuity  being  stimulated  by  strong  motives 

seQueni  scatuce  «        «»        • ' 

converted  an  use  both  of  pnvate  and  public  convenience,  another^ 

so  raised  into  the    ,      .  j-i     j?         j        j.  ji.xi.-i 

lega]  estate;  this  dcvicc  was  Speedily  fouud  out ;  and  by  the  simple 
S^  infStbri*©^  process,  (as  a  learned  Judge  has  described  it,)  of 
*'"'*^  adding  three  words  to  the  conveyance,  and  there- 

by raising  a  second  use,  the  transaction  was  decid- 
ed to  be  taken  out  of  the  operation  of  the  act; 
and  a  trust  to  be  raised,  which  a  Court  of  Equity 

would 

(«)  Stat.  9  Hen.  5»  chap.  30.  (t>  Stat  18  Edw.  1,  c  I,  f. 
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would  execute  (u).    The  necessity,  however,  for    These  circuit- 

^  ^  1  i»  J-    ou*rooao>  were, 

having  recourse  to  these  circuitous  modes  of  di-  to  a  great  extent, 

•  111*  tt  t       t       tt  tj  rendered  uDoe- 

recting  the  devolution  of  lands  after  the  decease  ceasary  by  the 

of  the  actual  tenant,  was,  to  a  great  extent,  ohvi-  ■^^"^"^^^^^'^J 

ated,  soon  after,  hy  what  are  usually  described  as 

the  statutes  of  wills  (v);  by  these  acts,  all  persons 

were  expressly  enabled  to  dispose,  by  will,  of  all 

lands  holden  by  them  in  common  socage,  and  not 

by  knight's  service.     Finally,  the  statute  of  the  and,  by  the  abo- 

12  Car.  2,  c.  24,  took  away  and  discharged  all  tenura,  and  their 

tenures  by  knight's  service,  of  whomsoever  the  SX*|JK  h! 

same  were  holden,  and  also  all  tenures  by  socacre  ^^  """p^«  *^ 

^  ^     came  devisable. 

in  capite,  together  with  the  fruits  and  consequences 
thereof:  and  further  enacted,  that,  all  tenures 
thereafter  to  be  created  shotQd  be  in  free  and  com- 
mon socage  only. 

By  this  act,  coupled  with  the  statutes,  before 
cited,  of  Hen.  8,  all,  or  nearly  all,  the  lands  in  this 
kingdom    became  devisable  by  those  who  were 
owners  thereof  in  fee  simple.    Copyholds,  ho wev-     Bat  copyhoidt . 
er,  could  not,  till  a  very  late  period,  be  bequeath-  ^^thed  without 
ed,  without  the  ceremony  of  a  previous  surrender  *^5teri^tiu 
to  the  use  of  the  will;  and  then  passed,  not  by  vir-  ^^^  ^^^ 

*  •'  obviated  the  ne- 

tue  of  the  will,  as  such,  but,  as  a  declaration  of  the  cewty  of  this,  as 
use:  but,  a  modem  statute  (u;)  has  made  disposi-  mauerofrorm. 
tions  of  copyhold  estates  by  will  effectual,  although 
no  previous  surrender  to  the  uses  thereof  may 
have  been  made.    The  act  provides,  that,  this  in- 
dulgence shall  not  operate  in  fraud  of  the  lord  of 

the 

(tt)    Hopkins  V.  Hopkins,  1         (o)  Sut.  S2  Hen.  8,  c.  1  ; 
Atk.  591 ;  Burgess  v.  Wheate,     94  &  35  Hen.  8,  c.  5. 
1  W.  Bla.  160,  180;  S.  C.  1         (w)  Stat  55  Geoi  3,c.  192. 
Eden,  %%^,  247. 
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the  manor,  or  of  the  Crown;  but,  that,  the  devisee 
shall  only  be  admitted  on  payment  of  all  such 
stamp  duties,  fees,  and  sums  of  money,  as  would 
have  been  payable  upon  a  surrender,  to  the  use  of 
This  statute    the  wiD.    This  act,  it  should  be  recollected,  does 

does  Dot  supply 

the  defect  of  a    not  Supply  the  defect  of  a  surrender  by  9^  feme  ea^ 
fimeatveneJ  *    «^fe,  whcrc^  by  the  custom  of  the  manor,  such 

surrender  is  necessary  to  substantiate  her  will; 
for^  in  such  cases,  a  separate  examination  of  the 
feme  cowrte  is  essential  to  a  iree  disposal  of  the 
property  by  her:  and  the  statute  in  question  was 
intended  to  supply  mere  matter  of  form  only  (at). 
Neither  will  copyhold  pass  under  a  general  devise^ 
where  the  testator  has  left  any  freehold  property; 
and  has  not,  by  his  will,  described  any  part  of  his 
estate  as  being  copyhold  (y).      . 
Estates  pur  aiA-      Estates  of  occupancy,  held  pur  aubre  vie,  were 
*'*'  ••*•  considered  as  not  within  the  purview  of  the  sta- 

tutes of  wills ;  but  clearly  came  within  the  scope 
of  the  statute  against  fraudulent  devises  («).  That 
they  were  also  within  the  12th  section  of  the  sta^ 
tute  for  prevention  of  frauds  and  perjuries,  to  the 
extent  of  being  assets  for  payment  of  debts,  was 
In  cases  of  in-  ucvcr  doubtcd.     But,  how,  in  a  case  of  intestacy, 

dates' distribut-  the  surplus  should  be  applied,  was  made  a  queu- 
ed as  personalty :  ^^^^ .  ^  resolvc  this,  it  was  cuacted  (a),  that,  where 

there  is  no  special  occupant  of  an  estate  pur  aur 
tre  me,  of  which  no  devise  has  been  made  accord- 
ing 

{x)  Doe  V.  Battle,  5  Bam  &  (a)  Stat.  3  Will.  &  Mary,  cap. 

Aid.  507;  S.  C.  1  Dowl.  &  14. 

Ryl.  91.  (a)  Stat.  14  Geo.  2,  cap.  20, 

(y)  Hodgson  v.  Merest^  9  sec.  9. 
Price,  574,  575. 
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iskg  to  the  statute  of  frauds,  such  estate^  or  so 
much  thereof  as  shall  not  have  heen  so  devisecU 
shall  he  distributed  as  the  personal  estate  of  the 
testator,  or  intestate.    But,  though  such  estates  but,  generally, 
are,  with  reference  to  creditors  and  personal  re-  m^p^rty/'* 
presentatives,  treated  as  personalty;   and,  in  a  ^conveyJ^eaV 
Court  of  Equity,  the  executor  is  deemed  a  trustee  gjj,^^^^  ^^' 
for  those  to  whom  the  same  is  given,  by  a  wiU  suf- 
ficient to  pass  personal  estate  (b) ;  stilly  it  should 
seem,  that,  none  but  creditors  and  representatives 
oan  acquire  the  legal  interest  in  such  property,  ex*^ 
oept  by  a  conveyance  applicable  to  freehold  es- 
tate; for,  that,  to  a  certain  extent,  it  answers  that 
description,  was  never  doubted  (c). 

The  too  extensive  construction  which  at  first 
was  given  to  the  statutes  of  wills,  opened  a  wide 
door  to  frAud3  upon  these  final  dispositions  of 
property.     Loose  notes,  in  the  handwriting  of 
another,  and  not  si^ed  by  the  testator,  were  sus* 
tained,  upon  parol  evidence,  as  a  good  and  suffl** 
cient  will,  in  disposal  of  lands  (J).    To  remedy    How  devises 
this  evil,  tiie  «th  sect,  of  the  statute  of  frauds  and  eicSd^a^ST. 
perjuries  {e)  enacts,  that,  all  devises  and  bequests  ^^^' 
of  lands  shall  be  in  writing,  and  signed  (/)  by  the 
person  devising  the  same,  or  by  some  other  person 
in  his  presence  and  by  his  express  directions,  and 
shall  be  attested  and  subscribed,  in  the  presence 

of 

(5)  Ripley  7.  WaUrworth,  7  (e)  Stat.  ^9  Car.  2,  c.  3. 

Vea.45^.  (/)    Morison  v.    T^mowry 

(c)  S.  C.  ibid.  p.  438.  18  Ves.  183;  Coles  v.  Treco^ 

(lO    Stephens    y.   Gerrard,  thick,  9  Yea.  ^48. 
2  Keble,  128;  S.  C.  1  Sid.  315. 
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of  the  devisor,  by  at  least  three  credible  witness* 
es ;  or  else  such  devise  shall  be  utterly  void. 
What  attesta-      With  rcspcct  to  bequcsts  of  stock  in  the  pub*- 
nwe^ry  to  be^  Kc  fuuds,  it  was  Only  necessary  by  the  old  acts  to 

ffii^aJS  ^^^^^  ^y  *  ^^^  ^^  writing  (gr):  but,  by  later  sta- 
ner  Equity  reine-  tutcsfA),  such  dcvisc  (which  is  in  the  nature  of  a 

dies  the  odiisbiob  ,  ^  '  ^ 

of  auch  atteata-     parhameutary  appointment,  and  does  not  require 

the  assent  of  the  executor,)  is  inoperative  at  Law 
unless  it  be  attested  by  two  witnesses.     In  Equi- 
ty, however,  though  the  executor  would  take  any 
stock  disposed  of  without  such  attestation,  he 
would  take  it  as  trustee  for  those  entitled  to  the 
personal  estate;  and  (by  what  may  appear  an  ar- 
tificial refinementto  get  rid  of  the  statute  of  frauds,) 
it  would  be  held,  not  that  the  stock  was  devised 
by  the  will,  but,  that  the  will  was  a  direction  to 
Bequests  of  per-  the  exccutor  how  to  apply  it(i).     And  as  to  per- 
X[''d^"^io.  sonal  property  of  every  other  description,  no  guards 
need  no  attesta-  ^g^^jngt  imposition  are  provided,  by  the  necessity 

of  an  attestation  (^') ;  the  loosest  documents'  have 
been  admitted  to  probate  as  testamentary  disposi- 
tions of  property,  by  the  Ecclesiastical  Courts ;  and, 
by  the  sentence  of  those  Courts,  the  Court  of 
Chancery  is,  in  this  case,  bound  (k).  But,  with 
this  qualification,  namely,  that,  although  the  judg- 
ment 

(jg)  Pearson  Y.Bank'O/Eng'  (k)  Downing  v.   Tonmsend, 

land,  t  Cox,  179.  Ambl.  280,  595 ;  Lynn  v.  Bea- 

(h)  Stat.  SS  Geo.  S,  c.  28,  s.  ver,  1  Turn.&  Russ.  67;  Druce 

14,  and  35  Geo.  3.  v.  Denmson^  6  Yes.  397 ;  Beau- 

(i)  Rvpley  V.  Waterworth,  7  chan^  v.  Earl  of  Warwick,  6 

Ves.  441, '452.  Yes.  285;  Eden  v.  Smith,  5 

{j)Dokery.Ooff,ftAddtaaB,  Yea.  954;  Cox  y.  BauH,  S 

46.                s  Yea.  160. 
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ment  of  the  ^clesiastical  Court  is  necessary,  to 
declare  such  instrument  to  be  in  the  nature  of  a 
will,  yet,  the  Coiurt  of  Chancery  afterwards  exam- 
ines the  circumstances  of  attestation,  and  signa- 
ture, according  to  its  own  rules  (^evidence,  where 
the  testamentary  paper  is  to  operate  as  the  execu- 
tion of  a  power;  and  does  not  trust  the  Ecclesias*-  unieasUie  dispo- 
ttcal  Court  with  the  conclusion,  that,  because  the  ^eoitioo^of  a 
writing  is  testamentary,  it  must,  in  Equity,  be  ^^^^' 
deemed  a  good  appointment  (I), 
The  execution  of  a  will,  disposing  of  real  estate.    How  the  exe- 

.     ,      ,  J   i_      J.1-  u       •!.•  -x  '•!•  cution  of  a  will, 

IS  to  be  proved  by  the  subscnbmg  witnesses,  if  devwiag  real 
they  are  alive,  and  can  be  produced.    On  a  trial  ^y^ "  ^^  ^ 
at  common  Law,  all  the  circumstances  may  be  at  commoD  Law» 
proved  by  a  single  witaess;  provided  there  were 
actually  three  witnesses,  as  the  statute  of  frauds 
requires  (m).    But,  though  the  devisee  need  not 
call  more  than  one  witness,  the  opposite  party  piay 
call  the  other  subscribing  witnesses.     Should  one 
of  the  witnesses  refuse  to  swear  that  he  saw  the 
.  testator  publish  his  will,  if  that  fact  can  be  proved 
by  other  sufficient  testimony,  the  fraud  oi  the  ob- 
stinate witness  will  not  be  suffered  to  defeat  the 
testator's  will  (n).     In  the  Court  of  Chancery  it  and  in  Chancery, 
is  the  general  rule,  never  to  establish  a  will  unless 
all  the  witnesses  are  examined;  because  the  heir 
has  a  right  to  evidence  of  sanity  from  every  one 
of  those  whom  the  statute  has  placed  round  his 
ancestor,  as  guards  against  fraud.*   This  is  not  a 

mere 

(l)   Rich  y.  CockeUf  9  Ves.  (n)  Dayrell  v.    Glasscock, 

376, 881.  Skmner,  413;  Pikey.  Badmer- 

(m)  Austey  v.  Dowsing,  ft  tn^,  cited  2  Stn  1096. 
Str.  1254. 
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mere  technical  rule.  The  dailgn  of  tile  statatt 
was  to  prevetat  wills  which  ought  not  to  be  made } 
and  operates  silently,  but  forcibly>by  intestacy  (o). 
But,  though  the  general  rule  of  th^  Court  of 
Chancery  be,  that,  all  the  subscribing  witnesses 
must  be  examined  (jp) ;  yet  it  would  be  laying  down 
the  rule  too  largely,  to  say,  that,  in  no  case  can  a  will 
be  proved  in  Equity  without  such  complete  ex*- 
amination  (g) :  It  was,  long  ago,  held  that^  when  the 
best  endeavours  have  been  used  to  discover,  and 
bring  forward,  a  witness ;  if  these  efforts  are  fruit- 
less, the  witness  may  be  considered  dead  (r).  It 
is  with  this  qualification  we  must  understand  the 
rule,  that,  the  proof  of  the  death  of  an  attesting 
witness  must  be  positive  («).  An  exception  to  the 
general  rule  has  been  thought  reasonable  where  one 
of  the  witnesses  was  in  the  West  Indies  (t) :  or 
otherwise  not  amenable  to  the  jurisdiction  of  the 
Court  (u).  This  last  circumstance  seems  most 
important,  for  a  witness  may  be  abroad ;  and  yet 
a  commission  may  be  sent  out  to  examine  him  (w). 
But,  in  such  a  case,  an  account  may  be  decreed  hi 
the  meantime;  even  though  the  will  cannot  be 

formaUy 

(p)  Hindson  v.    Kersey ^  4  {s)  Bishop  v.  Burton^  Comyn. 

Bum's  Eccles.  Law,  91 ;  Bootle  614 :  and  see  Swrowesv.  Lochf 

V.  BhmdeU,  19  Yes.  500;  ;S^.  10  Ves.  474. 

C.  Cooper,  138.  {t)    Lard    Carrwgkm    ▼• 

(p)    Tonmsend  v.    Ives^  1  Payne^  6  Ves.  411;  Woody. 

Wils.  216;  Ogle    y.   Cook,  1  Aane,  8  Price,  615. 

Vc8.Senr.  177.  («)  Fry  v.    Wood,  1   Atk. 

(?)  Powell  y.  Cleaner,  2  Br.  445. 

503.  (w)  Fttzherhert  v.  FHaher- 

(r)  Anonym.  Godbolt,  826;  bert,  4  Br.  430;    Orays&n  y. 

M^Kenire  y.  Fraser,  9  Ves.  6.  Atkinson,  ft  Ves.  Seir.  460. 
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fonnaHy  and  finally  proved  {pS).    Of  course,  if  one 
of  the  witnesses  become  insane  he  must  be  con- 
sidered as  if  he  were  dead  (y). 
A  person  who  signs  his  name  as  witness  to  a    How  far  a  per- 

SOQ  who  lias  sob* 

will,  by  this  act  of  attestation  solemidy  testifies  &cribed  a  wui.  at 

the  sanity  of  the  testator.    Should  such  witness  be^aUoTedto^ 

afterwards  attempt  to  impeach  his  own  act,  and  to  ^^^^  *^'*  ^^"^ 

prove  that  the  testator  did  not  know  what  he  was 

dcHug  when  he  made  (what  purported  to  be)  his 

will;  though  such  testimony  will  be  far  indeed 

from  conclusive  {%) ;  and  Lord  Mansfield  held^  that, 

a  Witness  impeaching  his  own  act,  instead  of  find* 

ing  credit  deserved  the  pillory  (^ ),  yet,  Lord  Eldon 

hw  not  gone  so  far  in  exclusion  of  such  evidence ; 

admitting,  however,  that  it  is  to  be  received  with 

tiie  most  scrupulous  jealousy  (5).  Sir  John  Nicholl 

has,  perhaps,  laid  down  the  most  distinct  rule; 

namely,  that,  sudh  testimony  is  not  to  be  positive^ 

ly  rejected;  but^  at  the  same  time,  no  fact  stated 

by  a  witness  open  to  such  just  suspicion  can  be 

relied  on^  where  he  is  not  corroborated  by  other 

evidence  (c). 

The  statute  of  frauds  would  be  counteracted,  if   a  codicil  hat  no 
an  unattested  codicU  wero  permitted  to  have  any  2IX*S»^iy 

operation  **t^**^» 

(«)  FUzherbert  v.  FUzker-  R.  300;  Lowe  v.  J^dliffe,  1  W« 

Jbert,  and  Wood  y.  Stane,  iM  Bhu  366;   S.  C.  1  Dick.  S89; 

stqwd;  Bitfield  Y,  Lambert,  1  Goodtitle  v.    Clayton^  4  Bvltt, 

Dick.  S37.  22i«J5. 

(tf)  Bemettv.'Tayhr.dVes.  {b)  Bootle  v.   Blundell,  19 

3QS  •     See,  infrcL^  as  to  nuncu-  Ves.  504 ;  Howard  v.  Braith- 

pative  wills.  nfoite,  1  Ves.  &  Bea.  £08*  . 

(z)  Hudson* €  casCi  Skiii.  79 ;  (c)  Kinleside  v.  Harrison^  .2 

Z>t^^'«  case,  cited  t^ic^.  PbiUim.  499;    -and  see  Bur- 

(a)   Wakony.  Shelley ^  1  T.  rowes  v.  Loci,  10  Ves.  474. 
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operation  upon  land,  or  the  produce  of  limd*(4); 
and  though^  if  a  testator  expressly  refer  in  his  will 


Distinction  as  to  a  paper  previously  written^  describing  it  so 

to  a  paper  written  j.  ^.      ,,,,  ,  ,,        «•■•■. 

before  the  will,  distinctly  that  there  can  be  no  doubt  of  the  iden* 
t*hereby r    ^    tity ;  and  the  will  be  executed  in  the  presence  of 

three  witnesses;  the  paper  so  referred  to^  whether 

attested  or  not^  makes  part  of  the  will  (e) :  still  the 

diflferenee  between  such  a  case^  and  a  reference  to 

The  ezecutkNi,  a  future  intention,  must  be  evident.     Where,  iiw 

also,  of  a  power  ,,,  .,  ,.,, 

oyer  real  estate,  deed,  the  estate  has  been  parted  with,  by  a  convey- 
when  such  estate  ,  .,•  1       .  . 
has  been  parted  ance  to  uscs,  a  powcr  ovemdmg  sudi  estate,  may, 

SS"^-y-  if  properly  reserved,  be  executed  by  any  prescrib- 
difc^n't"***'^  *  ed  form  of  instrument ;  for,  such  a  pow^r  is  only 
deration.  collateral  to  the  land :  but,  it  would  be  nugatory 

in  a  testator  to  attempt  to  reserve  to  himself,  by  a 
will  duly  attested,  a  power  to  dispose  by  deed. 
Such  a  future  disposition  must  be  either  by  act 
inter  vivos,  or  by  will     If  by  will,  to  make  the  dis- 
position valid,  as  far  as  it  relates  to  freehold.estate, 
there  must  be  three  witnesses.    The  ownership  of 
the  property  having  been  retained,  there  could  be 
no  pretence  for  referring  the  act  to  an  execution 
Effect  of  a  ge-  of  a  power  (^ ).    It  has,  indeed,  been  repeatedly 
debte,OTieg^i^  decided,  that^  where  a  testator  has,  by  a  wiU  duly 
^^P^^S^"  attested,  charged  his  real  estate  with  payment  of 
^^^  his  debts,  or  legacies  generally,  debts  afterwards 

incurred,  or  legacies  subsequently  given  by  unat- 
tested codicils,  are  well  charged;  but  these  deci- 
sions have  gone  on  the  ground,  that»  such  legacies 

ore 

(d)  Hooper  v.  Goodwin^  18     jean,  6  Ves.  565. 

Ves.  166.  (/)  Habergham  v.  Vinceniy 

(e)  Habergham  ▼.  Fmcentf  %     xAi  wprit.    See,po<t,  p.  1270« 
Ves.  Jun.  228 ;  Sfttari  v.  Pru- 
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are  not  deyised  out  of  land^  but  are  only  secured 
by  land^  previously  well  devised;  and  which  mere- 
ly comes  in  aid  of  the  personalty  (g).    But^  where 
a  general  charge  is  not  incorporated  in  the  duly 
attested  will^  a  power  reserved  therein^  by  the  tes- 
tator,  to  charge  such  legacies  as  he  may  after- 
wards be  disposed  to  bequeath^. upon  his  real  es- 
tsite,  would,  upon  principles  analogous.to.  those  es- 
tablished  in  Habergham  v,  Vincent,  be  inoperar 
tive  (A).    However,  although,  in  such  a  case,  new 
legacies  cannot  be  created;  those  before  given 
may  be  modified  and  altered.    The  testator  can-    One  legatee 
not,  indeed,  by  an  unattested  codicil  give  fresh  le-  ^fo^tJI^  by 
gacies  charged  upon  knd;  unless  the  duly  attest-  "^^^ 
ed  will  contains  a  general  charge;  but  he  may  sub- 
stitute one  legatee  for  another  (t)* 
Where  the  execution  of  a  will  has  been  obtained    Equity,  thoagb 

,  .  ...  jfcjj'x  AJ.J     it  cannot  set  asidf 

by  misrepresentation  or  fraud,  it  cannot  stand:  a  win  for  fraud, 
but,  in  this  single  instance,  as  we  have  seen.  Courts  SuduSlrpar^ 
of  Equity  have  less  complete  jurisdiction  over  *  *™*««- 
fraud,  than  other  Courts. .  A  Court  of  Equity  may^ 
in  certain  cases,  convert  the  party  taking  an  inter- 
est under  such  fraudulent  instrument  into  a  trustee 
for  the  party  injured  (£) :  but  cannot  set  aside  the 
will  (Z).    The  animus  testandi  is  a  necessary  con-   Tbeammiutw 

OluOn  agency,  hecei- 

{g)  Habergham  v.  Vmceni,  %  Ves.  .88S.                                    "^^.^  conrtitute 

Yen.  Junr.  281,232;  Hooper  (t)    Attorney    General    ▼. 

V.    Goodwin,    18    Ves.    167;  W^ari  3  Ves.  381. 

Sheddon  v.    Goodrich^  8  Ves.  {k)  See  tn/rd. 

495 ;  Hannis  ▼.  Packer,  Ambl.  (l)  Andrewt  v.  Powy$,  2  Br. 

556;   BntdeneU  ▼.  Boughton,  P.  C.  476,  482,  fol.  edit.;  Ker- 

2  Atk.  274.  rich  v.  J9raiw6y,  3  Br.  P.  C. 

(A)  RoMeY^  CunynghamCf  12  362. 

Vet.  36;  Bonner  y.  Banner,  13 
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diticKQ  of  a  valid  will;  if  a  man^  merely  to  escape 
importumty  in  Ids  last  sickne^sis,  sign  a  paper,  pno- 
fiessing  to  be  testamentary;  this  must  be  deemed, 
by  the  competent  jurisdiction,  an  act  done  under 
constraint,  and  not  a  good  will  (m).    Of  course, 
the  case  would  be  still  stronger  if  threats,  or  actual 
violence,  were  employed  to  procure  the  execution; 
but  in  all  cases  where  parties,  from  unripeness  of 
age,  from  mental  infirmity,  or  from  any  other  cause, 
are  unable  to  form,  or  freely  to  express,  a  fair  opin* 
ion  as  to  the  mode  in  which  their  property  should 
be  distributed  after  their  death;  it  would  be  a  con- 
tradiction in  terms  to  call  an  instrument,  execute 
ed  by  a  person  laboring  under  any  such  incapa- 
Uicreforcinfants,  city,  his  wUL    The  statiites  of  wills^  tiierefore,  ex- 
wo^ouimake'^^  prcssly  cxclude  all  infants,  noH  compotes,  and Jimes 
iM^'*-*norc8^     c(^^^^t^y  from  the  powcr  of  devising  lands.    The 
/ewMf  cw«rt«#ge.  game  disability  necessarily  attaches  to  persons  of 

non-sane  memory  with  respect  to  the  disposal  of 

At  What  age  personalty.     But,  the  right  of  determining  at  what 

^"of^^n-**  age  an  infant  may  make  a  valid  bequest  of  person- 

^^^ ''  al  property,  rests  entirely  with  the  Ecdesiastical 

Courts  (n).     Those  Courts,  it  seems  to  be  under- 
stood, have  established,  that,  a  male  infSant  of  four- 
teen years,  and  a  female,  if  unmarried,  of  twelve 
years  of  age,  may  make  a  will  of  personal  estate  (p). 
the  coDfleqaent    Therefore,  as  a  trustee  out  of  Court  would  not  be 
^^^""t  he*na-  permitted  to  change  the  nature  of  an  infant's  pro- 
tureofanmfimts  perty;  SO,  the  Court  of  Chancery  itself,  which,  in 

such  cases,  is  only  a  trustee,  even  when  it  fincbs  that 

a  change 

.     (m)  Hacker    v.    Newborn^     2  Show.  204. 
Styles,  427.  (p)  Hpde  v.  ffyde,  Prec  in 

(n)  SmaUwood  v.  Berthouse,     Cha.  6X6;  Jfumifm.  Momiyt  ^* 
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a  change  would  be  for  the  b^o^t  of  one  of  its  infimt 
wards^  will  so  deal  witli  the  property  as  not  to  af- 
fect the  powers  of  the  infant  over  the  same^  even 
during  his  infancy;  when  he  has  powers  over  one 
Species  of  property,  not  over  the  other.  It  may 
foe  for  the  benefit  of  an  infant,  in  many  cases,  that 
money  should  be  laid  out  in  land,  if  he  should  live  to 
become  adult:  but,  if  he  should  not,  it  is  a  great 
prejudice  to  him:  taking  away  his  dominion,  and 
the  power  of  disposition  he  might  exercise  over 
personal  property^  so  long  before  he  could  devise 
real  estate.    On  this  ground,  the  Court,  if  it  work  or,  qualifying  the 

-  -  ^ ..  .    .  lA      j^       conversion  so  as 

any  change  by  convertmg  money  mto  realty,  does  not  to  prejudice 
so,  not  to  all  intents  and  purposes,  but,  with  this  ^VeifS^d^^^ 
qualification; — ^that,  if  he  live,  he  may  take  it  as  "**<»• 
real  estate;  yet,  without  prejudice  to  his  right 
over  it  during  infancy,  as  personal  property  (jo). 

Covertui^  excludes  a  woman,  of  any  age,  from    in  what  cases 
the  right  of  making  a  will,  either  as  to  lands  Kst  ttaymlke  a'dis- 
goods,  (except  such  as  she  holds  merely  in  mdre  ^^'o  IL^ 
droit  (q),)  unless  she  has  acquired  that  right  by  ^2h**u  ^t. 
special  assent  of  her  husband  (r) ;  or  it  is  a  neces-  m  *«  »»*««  ©^ 
sary  incident  of  property  given,  or  settled,  to  her 
separate  use  {s).    Whether  such  a  disposition  of 
property  duly  made  by  ^fefne  coverte,  and  to  take 
place  after  her  death,  be,  or  be  not,  in  technical 
strictness,  a  will;  or,  whether  it  ought  only  to  be 
termed  an  instrument  in  writing ;  are  critical  nice- 

{p)  Ex  parte  Phill^M,   19  Wood,  Cro.  Elia.  «7. 

Vea.  128.  (*)  Rich  v.  Cockell,  9  Yes. 

(9)  Scammel  v.  Wilkinson^  2  S75 ;   FetHplace  v.  Georges,  S 

Bast,  566.  i^.  10;  Tappendeuv.  Walsh, 

(r)  S.  C.  Marrwt  ▼.  Kins"  1  PhiUim.  362;  Grighy^.  Cox, 

man,  Cro.  Car.  220;  BsUm  V.  1  Yea.  Sen.  518^ 
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ties  which  have  been  warmly  disputed  (^)^  and 
Such  a  writiDff  which^  perhaps,  yet  remain  in  dubio.    Nor,  in  truth, 
iDtbeEcciesiaati-  is  the  decision  very  imperiously  called  for;  as  it  is 
^'         aUowed,  on  all  hands,  that,  such  a  writing,  if  not  a 
prober  will,  is,  at  least,  of  a  testamentary  nature ; 
that,  it  must  receive  probate  from  the  Ecclesias- 
tical Court  («) ;  and,  that,  the  Court  of  Chancery 
will,  Ijien,  give  it  all  the  effect  and  operation  of  a 
and  if  made  in  will  {fv).     Though,  if  such  testamentary  writing 
power.  Chancery  be  made  m  exccutiou  ot  a  power  of  appomtment, 
th^w^oJol*"*'  th^  Court  of  Chancery  vriU  require  the  witnesses 

to  be  examined :  for  the  purpose  of  holding  the 

instniment  to  be  in  the  nature  of  a  will,  the  judg* 

ment  of  the  Ecclesiastical  Court  wiU  be  decisive : 

but,  as  we  have  already  seen,  not  so  to  shew  that 

the  appointment  has  been  properly  execute^  (x). 

By  what  mode     Where  the  wife  is  empowered  by  special  con- 

maTmake  a  dit-  tract,  before  marriage,  to  make  a  will,  the  husband 

^tTof  inherit-  cannot,  of  course,  avoid  his  own  engagement :  yet» 

Sect dterher    ^^^^  ^^  ^*®  ^*®^'  ^^^  ^  ^^'  *^^*  relate  to  real 

death,  80  aa  to  be  estate  of  inheritance,  (not  conveyed  in  trust,)  can- 
valid  at  common  \,  — 

Law :  not  be  supported  in  a  Court  of  Law  (y),  to  the  pre- 

judice  of  her  heir;  though,  if  the  estate  be  limited 
to  uses,  with  a  power  reserved  to  theyeme,  before 
marriage,  to  declare  those  uses ;  in  this  way,  her 

disposal 

(t)  Duke  of  Marlborough  ▼.  (w)  Cotter  v.  Layer^  ft  P. 

Lord  Godolphin^  %  Yes.  Sen.  Wms.  623 ;  Henley  v.  PkiiUpi, 

75 ;  Southby  v.  Stanehouse.ibid.  2  Atk.  48. 

p.  61«;  Oke  v.  Heath,  1  Ve«.  («)  Rich  v.  Cockell,  9  Ve«. 

Senr.  139.  376. 

(u)  Ross  V.  EweTf  3  Atk.         (y)  George  y. »Aiiibl. 

160 ;  Cothay  v.  Sydenham,  %  628 ;  Hodsden  ▼.  Lloifd,  2  Br. 

Br.  392;  Stevens  y.  Bagwell,  54S\  Peacock  y.  M&nk,  SVea. 

15  Ves.  153.  Sen.  191. 
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disposal  of  estates  so  limited  may  take  effect  at 
common  Law  («).    But^  according  to  the  doctrine  and  the  fiirther 
of  Courts  of  Equity,  a  woman  may,  antecedently  of  Equity  wui 
to  her  marriage,  retain  a  power  over  a  legal  estate  Itetuch  ^^' 
of  which  she  is  seised,  so  as  to  be  enabled  to  dis^  "**^^ » 
pose  thereof,  during  her  coverture ;  and,  in  case 
she  make  such  a  disposition,  it  is  at  once  effective, 
provided  the  prescribed  forms  have  been  complied 
with ;  if  in  this  respect  it  be  defective,  a  Court  of 
Equity  can,  and  will,  interpose  to  effectuate  it 
against  the  heir  at  Law,  if  the  appointment  was 
made  upon  a  good  and  meritorious,  (though  not  a 
vahiable)  consideration :  but,  without  such  consi- 
deration the  Court  will  not  interfere  to  aid  a  de-  ^ 
fective  execution  (a)*    The  rule  is  the  same  where  whether  the 
the  wife  is  only  cestui  que  trust;  the  legal  estate  one,  or  in  tra^ 
being  outstanding  (b). 

Where,  by  contract  before  marriage,  a  wife  is  t  Apowergiren 
to  have  firee  power  to  make  a  will  during  the  whole  a  wm  *  not  STbc 
coverture;  a  Court  of  Equity  will  not  act  upon  «»^"«*' 
my  subsequent  instrument,  the  object  of  which  is 
to  put  that  power  under  control,  in  any  respect  {c). 
It  is  to  be  observed,  however,  that,  when  a  power  but  wh^re  soch 
is  given  to  a  married  woman  to  appoint  the  uses  TOinrtbe  f^^f 
of  knd  by  wiU,  without  more;  the  will  must  be  du,%tt«tSiii 
intended  such  an  one  as  is  proper  for  the  disposi-  ■•  "^^^f^ryt" 

*      *  *  general. 

tion  of  land;  and,  consequently,  subscribed  by 

three 

{»)  Doe  Y,  Staple^  "H  T.  R«  Ripponv.DatvdingfAmhhBQS^ 

695.  (6)    Wright  v.  Englefieldy 

(a)  Wright  ▼.    Cadogan,  «  Ambl.  473. 

Eden,  258;  S.  C.  6  Br.  P.  a  (c)  Parke$  v.  White,  11  Ve». 

166,  (fol.  ed.);  and  nee  Pea-  281,234. 
£ock  V.  Monk,  2  V^s.  Sen.  1 92'; 
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three  witnesses  in  the  presence  of  the  testatol^. 

For,  whether  such  an  instrument  be,  properly 

speaking,  a  will,  or  only  in  the  nature  of  a  will,  it 

is  within  all  the  inconveniences  which  the  statute 

of  frauds  intended  to  prevent  (d).    But,  this  rule 

will  be  rigidly  adhered  to,  only  when  the  execution 

of  the  power  is  in  fkvor  of  mere  volunteers ;  where 

thera  appears  a  meritorious  consideration.  Equity 

will,  as  we  have  just  seen,  aid  a  defective  execu* 

But  a  power  tion  (e).    And,  it  seems,  that,  under  a  special  re- 

^iaTreserra-    scrvatiou  to  that  elSect,  a  donee  of  a  power,  affect- 

wiilltStoUol  *»g  ^^^  estate,  may  well  execute  the  same  by  a 

will  not  attested  according  to  the  provisions  of 

the  statute  of  frauds  (/). 

How  a/a»e        With  rcspcct  to  the  disposal  of  personalty  by 

qdre  a  right^to  the  wiU  of  a  Jeme  coverte,  the  leading  principles 

StTby  wliir^"^®^°^  to  be  these: — ^where  the  marital  rights  are 

not,  beforehand,  limited  and  restrained  by  special 
contract;  marriage  is,  ipso /acta,  a  gift  to  the  bus- 
band  of  all  the  personal  estate  actually  and  benefi- 
cially possessed  by  the  wife,  in  her  own  right,  at 
that  time ;  or  which  may  subsequently  accrue  to 
her, — (if  not  given  to  her  separate  use ;  and  sub- 
ject in  certain  cases  to  her  Equity  to  have  a  sei- 
and  where  sack  tlcmcut  thercout  (g) ;) — during  the  marriage.  The 
only  on  her  hus-  husbaud  may  renounce  this  right  for  himself,  and 

wave 

(d)  Longford  v.  Eyre,  1  P.  Wms.  624. 

Wms.  741 ;  Duffy.  Bahell,  1  (/)  Bath  ^  Montague' i  case 

Br.  146.  3  Cha.  Ca.  69:  see,  however, 

{e)  Wilks  V.  Holmes,  9  Mod.  the  dictum  of  Buller,  J.  in  Good- 

486 ;  referred  to  as  the  leading  ill  v.  Brigham^  1  Bos.  &  Pull, 

case  on  the  subject  in  Shannon  198.    See,  ante,  p.  264. 

V.  Bradstreet,  1  Sch.  8e  Lef.  (g)  Lumbe  v.  MUnes,  5  Ves. 

60;    Cotter  v.  Layer,    %  P.  517:  seepoj/. 
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wave  the  claim  which  wonld  invaHdate  the  wife's  band,  but  is  void 

disposition  by  Wlll^  of  that  Which^  if  not  disposed  next  of  kin;  even 

of  by  his  consent,  must  devolve  on  him,  as  her  exe^  Jv'e  ferts.'""" 
Cutor,  if  he  prove  the  survivor.  But,  if  the  hus-  *^^- 
band  die  before  the  wife,  her  will,  made  during 
coverture,  is  void  against  her  next  of  kin;  the  hus- 
band, by  giving  his  consent  to  such  will,  could  on-^ 
ly  relinquish  his  personal  rights,  not  those  of 
others;  and,  if  the  wife,  surviving,  make  no  dispo- 
sition of  her  property  after  the  husband's  death, 
she  must  be  held  to  have  died  intestate  (A).  For, 
though  it  was  once  held,  that,  if  a  woman  made  a 
win  before  marriage,  and  survived  her  husband, 
the  will  would  not  be  countermanded  by  the  espou- 
sals, as  it  was  not  to  take  effect  till  her  death,  when 
she  was  mi  Juris  (i) ;  yet,  it  seems  to  be  now  estab^ 
lished,  at  least  as  a  general  rule,  that  the  will  of  a 
Jeme  sole  ceases  to  have  any  operation  after  she 
becomes  coverte  {h) :  that,  marriage  alone  is  a  re* 
vocation  of  such  will  (J) ;  and,  that,  as  by  marriage 
a  woman  disables  herself  from  making  any  other 
will,  the  existing  instrument  must  necessarily  be 
void;  as  it  is  of  the  very  essence  of  a.  will  that  it 
should  always  remain  ambulatory  {m). 

Any  consent  on  the  part  of  a  husband,  given  af-  in  what  case  a 
ter  marriage,  that  his  wife  may  dispose  of  personal*  tract  hu  o^ent 
ty  by  will,  if  such  consent  rest  merely  in  agreement  ^l^  i^owi^g '" 

between  »^"  ^^  ^  "^^^ 

a  wiiL 

{h)  Stevens  v.  Bagwell,  15  (J)  Cotter  v.   Layer,  ^2  P. 

Ves.  156.  Wms.  624. 

(t)  Brett  V.  Rigden,  Plowd.  (m)  Hodsden  v.  Lloyd,  2  Br. 

345.  544;    Matthews  v.  Warner,  4 

(k)  Doe  V.  Staple,  %  T.  R.  Ves.   210;  Hohson  v.  Black* 

695.  hume,  1  Addams,  278. 
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between  the  parties  themselves^  and  be  not  gaaran- 
tied  by  bond^  may  be  retracted,  at  any^time  before 
assent  given  by  the  husband  to  the  probate  of  such 
will  (n).  It  has  even  been  said,  (and  that  by  a  Judge 
of  no  less  name  than  Lord  Nottingham,)  that,  al- 
though the  wife  should  make  the  husband  her  exe- 
cutor, and  he  prove  the  will,  yet,  he  is  no  farther 
bound  than  in  honor  to  perform  it  (o).  With  sub- 
mission, however,  he  certainly  would  seem,  in  such 
case,  to  be  further  bound,  by  the  oath,  which  is  re- 
quired from  every  executor  before  probate  is  grant- 
ed to  him,  that>  he  will  truly  perform  the  will. 
An  agreement  and  pay  all  the  legacies  of  the  deceased  (p).  And 
thatthewife  shall  though  in  ChisweU  v .  BlockweU  it  VfM  declared^ 

dbpwe^^iH;  if  *^*>  ^^*  ^^^^  ^®  givcu  to  perform  the  will  of  a  mar- 
cvideuced  by      rfed  woHUUi,  and  shc  make  a  will,  it  hath  the  import 

bond,  will  estop,  '  ^ 

in  Equity,  not  on-  of  a  Writing,  and  nothing  else;  yet,  an  agreement 
^e  husband,  but,  manifested  by  such  a  bond,  given  by  the  husband 
fn^fofS;  before  marriage,  would,  indisputably,  be  bmding 
real  estate.         ^j^  ^.j^^  husbaud  himself;    and  would  estop  the 

claims  of  the  wife's  heir,  in  respect  of  her  freehold 
estates  (q).  This  decision,  of  Lord  Camden's, 
went  to  the  point  which  Lord  Hardwicke  had 
previously  thrown  out,  but  which  the  last  named 
Judge  was  not  called  on  to  determine.  In  Pea- 
cock V.  Monk  (r).  Lord  Hardwicke  put  the  ques- 
tion thus : — ^Can  a  woman,  by  bare  agreement,  be* 
fore  marriage,  without  doing  any  thing  to  alter  the 

nature 

(ft)  Swinb.  part  2,  sect.  9.  Anon,  1  Ventr.   335:  and  see 

(d)  Chimell  v.  Blackwell,  2  Brook  v.  Turner,  %  Mod.  \1%. 

Freem.  70.  {q)    Rippon    ▼.     Dawding, 

(p)  Lindw.   177;    Rex  v.  Ambl.  565. 

Raines,  1   Lord  Raym.  363;         (r)  2  Ves.  Senr.  191, 192. 
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nature  of  the  estate,  bar  her  heir?  If  so/ his  Lord- 
ship intimated,  it  must  be  upon  the  principle,  that, 
the  agreement  would  give  the  wife  a  right  to  come 
into  a  Court  of  Equity,  after  marriage,  to  compel 
the  husband  to  carry  his  engagement  into  execu- 
tion, and  to' join  with  her  in  a  fine  to  resettle  the 
estate;  and,  then,  the  consideration  would  be,  whe- 
ther her  heir  at  law  was  not  bound  by  the  conse- 
q.enc«  of  that  agreement?  The  affiLtive  was 
resolved,  as  we  have  seen,  by  Lord  Camden ;  as  it 
had,  previously,  been  by  the  highest  tribunal  of  the 
realm  («).    And,  as ;  against  the  husband,  a  bond    And,  as  aeauirt 
given  by  him  after  the  marriage;  for  the  purpose  b<^d;"|ivrn  kfte" 
of  securing  to  his  wife  permission  to  make  a  will  JS  wl^^to  ^'-^^ 
of  personalty,  has  been  held  obligatory,  even  at  queath  pereonai- 
oommon  Law  (t) ;  as  also,  that  the  disposition  made 
by  her,  if  not  good  strictly  as  a  will,  should  operate 
as  an  appointment:    which  decision  appears  to 
have    been  recognized   as   sound  law,  by  Lord 
Hardwicke  (i^). 

Since  the  incapacity  oi  9k  feme  coverte  to  make  a    where  the  bus- 
will  arises  out  of  a  consideration  partly  of  her  de-  of  aii  legal  rights, 
pendent  situation,  which  subjects  her  to  undue  in-  make  a^wli?  m  if 
fluence,  and  partly  out  of  a  regard  to  the  marital  ^"^^"^  *  ^'^ 
rights  of  her  husband;   where  neither  of  these 
causes  can  operate,  it  is  but  just  that  the  effect 
should  cease :  when  the  husband,  therefore,  is,  by 
competent  authority  divested  of  all  legal  rights,  or 

banished 

(f)   Wright  V.    Cadogan^^  (u)  Duke  of  Marlborough  \. 

Br.  Pari.  G&.  156,  foL  edit  Lord  Godolphm,  Z  Ves.  Senr. 

(l)ilfarrto<  V.  iTtfWfiuiiiyCro.      75. 
Car.  219.  ^ 

T 
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baniished  for  lik,  the  wife  may  make  a  will  as  if 
she  were  ajeme  sole  (uf). 
Stock  traDifer-      Stock,  transferred  into  the  name  of  a  married 

red  into  the  Dame 

of  a  married  wo-  womaA  as  next  of  kin  of  an  intestate^  (or^  it  should 
h^ririir^  hi^  seem,  in  any  other  right,)  will  survive  to  her>  on 

d!lced  iMnto  hb  ^^^  ^®^*  ^^  ^^^  husband,  and  not  belong  to  his 
own  poneasioD.  representatives ;  if  he,  in  hid  lifetime,  did  no  act 

reducing  into  his  own  posseilsion  what  is  consider^ 
ed  as  a  mere  right;  the  interest  in  stock  being, 
properly,  nothing  but  a  right  to  receive  a  redeea^ 
able  annuity ;  and  the  demand  of  dividends  as  they 
become  due  having  no  resemblance  to  a  chattel 
capable  of  possession  and  manual  apprehension  {x). 
A  promiw»  by     Should  ati  heir,  or  personal  representative,  whose 

if^hicn  the  inser* 

tion  of  a  bequest  interests  would  be  affected  by  the  r^ular  insertion 
leied*"rate?'\'  of  a  bcquest  in  a  will>  induce  the  testator  to  omit 
^>^^^  making  a  formal  provision  for  an  intended  object 

of  his  bounty,  by  assurances^  that,  Hie  testator's 
wishes  shaU  be  as  fully  executed  as  if  the  bequett 
were  formally  made ;  this  promise  and  undertaking 
will  raise  a  trust;  which,  liiodgh  not  avadlableat 
common  Law,  wiU  be  enforced  in  Equity,  on  the 
As  a  silent  as-  grouud  of  frand  (jf).  And  such  an  engagement 
STengagemStT  ^^7  ^  entered  into,  not  only  by  words,  but,  by 
^*^V«iuiliiycio- ^^^*  assent  to  such  a  proposed  undertaking; 

which>  under  these  circiunstanc»9>  will^*  equally 

raise 

(nr)  Countess  of  Portland  v.  Ves.  &  Bea.  1t6ft;   Misiaer  ▼. 

Prodgers,  2  Vem.  103.  GtUespk,  11  Ves.  6S8;  Srtcsfc- 

{x)  WMdman  v.  Wiidnum,  9  landj.  AUbridge,  9  Vet.  519 ; 

V«k  177;  The  King  ▼.  Cap*  Barrm  v.   Greenaugh^  SiVen. 

per^  5  Pr.   263;    Seamen  ¥.  164;  CkamherUn/ne  y^  Cham- 

Bbtnt,  7  Ves.  300.  herlayne,  2  Fnem.  34;  (M- 

(y)  Chamberlain  ▼•  Agar^  t  hamY.LUe^fi)9>d,t  FramLfM* 
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faifii^  a  trust  (»).    And^  of  course^  the  case  would  m  firtwri,  where 
be  still  stronger,  if  the  due  insertion  of  the  be-  the  bequest  u 
quest  in  the  will  had  been  prevented  by  any  vio-  ^lo]^^  ^^ 
lent  interference  (a)* 

If  a  pecuniary  legacy  be  bequeathed  by  will  not    Wbeo  a  cm  of 
attested  as  by  law  is  required  for  the  purpose  of  tAtit^'^  nntd 
passing  freehold  estate;  but,  under  an  express  con-  %^  ^^^^ 
dition  to  give  up  a  real  estate,  by  that  unattested  *^* 
wiU  attempted  to  be  disposed  of;  this  condition, 
expressed  in  the  body  of  the  will,  raises  a  case  of 
election.    But,  if  there  be  nothing  in  the  will  fur- 
ther than  a  mere  devise  of  real  estate,  such  unat- 
tested instrument  is  not  capable  of  being  read  in 
a  Court  as  to  that  part;  and  unless,  according  to 
an  express  condition^  the  legacy  was  so  given  that 
the  legatee  should  not  take  without  complying 
with  that  conditio]]^  it  is  not  a  case  of  election^ 
The  reason  oi  that  distinction^  if  it  were  res  m- 
Higra,  niight  be  questionable ;  but,  it  has  been  too 
long  settled  to  be  brought  into  doubt  (b).    Subject 
to. this  qualification,  it  is  one  of  the  plainest  ge-    The  general 
nml  principles  of  Equity,  that,  a  person  who  ac-  f^^ffi^'S"*' 
cepts.a  benefit  under  a  will,  must  not  refuse  com*  ^^g^  mult  V 
pliance  with  the  conditions  (if  leiral)  with  which  fiwe  compliance 

7^       ^^  ,    ,  ,  V        ™  .       ,  .  with  the  condi- 

the  bounty  was  coupled  (c).  This  doctnne  ex-  tions  with  which 
tends  to  every  other  species  of  instrument  as  well  lendTto  other* 
as  to  wills  (rf);  but,  though  the  principle  be  the  'JSTTwrnif' 

same, 

{it)Bffm  V.  Oodjireift  4  Ves.  ford,  15  Ves.  225;  Bx  parte 

40;    Piune  V.  HmU,  18  Vas.  The  Earl  of  IhhetUr,  7  Ves. 

475.  S7tf  378.    See  pott,  p.  ^77. 

(a)  Disum  ▼.  OtrnktBt  1  Co3t»  (c)  Lady  Caean  y.  PuUeneff 

)*14:  see  amie,  pp.  265, 266.  2  Ves.  Juni.  560 ;  Whistler  r. 

ib)Shedden  v.   GeodrUh^h  Webiter.Md.f.t7%. 

Ves.  497;  TheUmion  v.  Wood-^  (i)  Cwmmne  v.  Forester,  t 

T2 
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and  its  appiica-  883116^  its  application  seetnsto  be  more  restricted 

tion  seems  more      .^-  .    .  ,.-  .  -..,        . 

rigid  with  re-  With  respect  to  wills.  An  cxpress  condition  in  a 
th^to  wuuf'  deed,  or  settlement,  must  be  strictly  performed,  or 
nh^'%nd?tton  *  *^*^  forfeiture  will  be  incurred;  but,  it  may  be 

in  the  former,  at  Icast  questioned,  whether,  when  an  implied  con- 
causes  a  total  for- 

feiture;  but  in  ditiouarises  uudcr  a  will,  the  devisee  is  bound  to 
compenliktbnto  ^to  morc  than  make  compensation,  for  withholding 
the  disappointed  ^yisH  which  was  intended  by  the  testator  for  anc^ 

party  seems  •^ 

sufficient.  thcf  (e).      The  authorities  upon  the  s.ubject  are 

various,  not  to  say  irreconcilable;  they  were  re- 
viewed,  in  a  modem  case,  by  Lord  Eldon ;  and  the 
leaning  of  his  Lordship's  opinion  seems,  pretty 
plainly,  (according  to  Mr.  Vesey's  report,)  to  have 
been,  that,  as  applied  to  a  will,  the  doctrine  of 
election  does  not  infer  the  necessity  of  a  literal 
compliance  with  the  will,  on  pain  of  a  total  forfei- 
ture; but,  that  the  devised  interest  is  to  be  se- 
questered quousque,  as  the  phrase  is;  or,  until  sa- 
tisfaction be  made  to  the  disappointed  object  of 
the  testator's  bounty  {/). 
Generally  speak-      A  will,  purporting  to  dispose  of  real  estate,  if 
duiy^ex^uted    ^ot  executed  according  to  the  statute  of  frauds, 
cue  of^eiectiwT:   ^^^^  ^^^^  ^^  operation,  even  to  raise  a  case  of  elec- 
tion, 

Jac.  &  Walk.  345 ;  Moore  v.  such  was  the  inclination  of  his 

Butler^  2  Sch.  &  Lef.  266.  Lordship's  judgment,  will  ap- 

(c)  Welhy  v.  Welby,  2  Ves.  pear  confirmed  by  a.  reference 

&  Bea.    191;     Dashwood   v.  to  his  subsequent  observation  in 

Peyton^  18  Ves.  49 ;  Blake  v.  Rancliffe  v.  Parkins^  obi  supra; 

Bunburyf   1    Ves.  Junr.   5iS ;  and  to  his  previous  decision  in 

RancUffe  v.  Parkins,  6  Dow,  Dashwood  v.  Peyton,  also  be* 

179;  and  see  other  cases  col«  fore  cited.     The  best  comments 

lected  under  the  head  of "  Set-  on  judicial  dicta^  must  always 

dement  and  Conveyance."  be  decisions,  made  by  the  same 

(/)  Green  v.  Green,  19  Ves.  Judge,  tn  cansimiU  casu. 
669;  ^S*.  C.  jSMeriv.95.   That 
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tion,  against  a  person  taking  a  benefit  ih  the  per- 
sonal estate  (g):  unless  such  benefit  be  given  upon  but,  where  per- 
a  condition^  distinctly  expressed  in  the  body '  of  queathed,  sub- 
the  imperfectly  attested  will,  that,  the  legatee  shall  i^nditiou'^'^affect^ 
not  take  the  benefit  intended  for  him,  unless  he  iu^oSjJ^hJwui 
will  ffive  up  a  real  estate,  by  such  unattested  will  i^^^ot  three  ^jt- 

^  '^  '     •'  newes,  the  lega- 

attempted  to  be  disposed  of.    There,  as  we  have  cy  cannot  be 

,     *  . ,  .  .      1   •       T_  •     1  •!?  claimed  till  the 

before  seen,  the  party  cannot  claim  his  legacy;  if  condition  is  per- 
he  refuse  to  comply  wkh  the  express  condition  on  *>"-»• 
which  it  is  made  to  depend  (A).    The  doctrine  of    Election  not 
election  is  utterly  inapplicable  to  creditors  taking  cJlSitors.  ^^"^ 
the  benefit  of  a  devise  for  payment  of  debts,  and 
also  enforcing  their  legal  rights  agamst  other  funds 
disposed  of  by  the  same  will  of  their  debtor  (»)• 
r  In  all  cases  to  which  the  doctrine  of  election     Election  not 
applies.  Courts  of  Equity,  whilst  they  enforce  the  Jhrvaiue  of  the 
^  rule,  that  a  party  shaU  not  claim  both  under  and  in  l^^eSliS** 
total  contradiction  to  a  will,  secure  to  him  an  op- 
tion; and  will  not  concliide  him  by  equivocal  acts, 
performed,  possibly,  in  ignorance  of  the  value  of 
the  respective  interests;  nor  compel  him  to  make 
his  election  before  that  point  is  ascertained  (k): 
for  which  purpose  he  is  at  liberty  to  ffle  a  bill  to  for  whicii  pur- 

wMfi  the  Dartv 

have  the  accounts  taken,  and  the  property  cleared ;  ^  me  abiii  to 

that  he  may  elect  to  the  best  advantage  (/)•  iia^ve^t^ 

.   A  valid  election  by  a  Jenie  coverte,  it  has  been     How  the  eiec- 

,,    tionof  a/«»«i?o- 

said, 

(g)  Ex  parte  The  Earl  of  II-  Yes.  154. 

Chester,  7  Ves.  372 ;  TheUuson  (ifc)     Dillon    v.    Pai'ker,   1 

v.  Woodford,  13  Yes.  223.  Swanst.  381 ;  Chalmers  ▼.  Sto- 

(A)  Sheddon  v.  Goodrich,  8  ft/,  2  Yes.  &  Bea.  2^5. 

•Yes.  497 ;  Boughttm  v.  Bought  (J)  Butricke  v.  Broadhurst,  1 

ton,  1  Yes.  Senr.l5:  see,  ante,  Yes.  Jun.  172;  Wake  v.  Wake, 

p.  275.  ibid.  p.  836;  Kidney  v.  Cous^ 

(i)  Kidney  Y.  Cousmaker,  \2  maker,  12  Yes.  153. 
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verte  moft  be  de-  Mid,  Can  be  made  only  on  personal  appearance  in 
tpeaking;  and  Court,  or,  if  she  be  resident  abroad,  before  corn- 
required*  ^""  "  missioners  duly  appointed:  otherwise, her  hu^and 

might  make  a  collusive  bargain,  with  a  Tiew  to 
his  own  exclusive  interests  (m).    And  this  princi- 
ple, at  least,  if  not  the  form,  will  be  enforced,  in 
protection  of  the  wife,  although  her  election  should 
have  the  effect  of  ousting  the  husband's  contingent 
claim  to  become  tenant  by  the  courtesy ;  for  that 
interest  is  only  an  emanation  from  the  wife's  es- 
but  soch  eiectkm  tate(ii).    But  it  has  been  decided,  that,  althougfa 
ferred^  froin  her  the  dectiou  of  Skfeme  caverte  has  not  been  made 
Tnl  rfSe^SJhe  ™  *^«  prescribed  form  above  mentioned,  it  may 
ioterests.  jjg  judicially  inferred,  from  her  continued  accept^ 

ance  and  enjoyment  of  one  of  the  interests,  be- 
other  claim-  tween  which  she  had  to  choose  (o).    As  the  rights 
th^d^on'of^  of  other  claimants  under  a  will  may  be  materially 
"Cithirrreaaon.  ^^^^^  ^7  *  delay  ou  the  part  of  a  married  wo- 
abie  time.         man  in  making  her  election;  she  will,  on  a  proper 

application,  be  directed  to  elect  within  a  limited 
time(p):  if  she  fidl  to  do  this,  it  will  be  referred 
to  one  of  the  Masters  to  inquire  which  claim  would 
be  most  beneficial  to  her ;  and,  upon  the  coming 
in  of  his  report,  a  decretal  order  will  be  made  in 
conformity  thereto  (q). 
A  widow  can      With  rcspect  to  election  by  widows  between 
eiecrbetpveen  ^  dowcr  and  provisious  under  the  wills  of  their  hus- 
bands, 

(m)  Parsons  v.  Dutmif  %  Ves.  ami,  t  Sdu  &  Lef.  15d. 

Senr.  61,  (g)  EaH  of  DarlsHgion  t. 

(n)  Lady  Caoan  v.  PuUsney,  PuiUnsff,  S  Vet.  S86 ;  Ladf^ 

%  Ves.  Jiin.  660.  Ctf^an  v.  PuUenefft  M  svprd; 

(o)  Ardeso^e  v.  Bennett  t  Dams  ▼•  P^e^  9  Ves.  351 ; 

Dick.  467:  wee  post,  p.  iSl.  Wilson  v.   Tonmsend,  ft  Vei« 

(p)  Vane  y.  Lord  DunganF'  Jim.  696. 
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laUDds,  it  Beta»  wtffl  estoblbhed^  that,  as  doif^er  il  dower  and  a  pro- 

««•«         t       •  .  ii^i_^»i_A   vinon  under  her 

a  legal  nghi,  the  mtentioii  to  exdude  that  ngnt,  husband's  win, 
by  a  bequiest,  must  be  demonatrated,  if  not  by  ex-  intention  "o  rrise 
press  words,  at  least  by  necessary  implication.    It  JJJj^^  ^j^**^"  " 
is  only  where  the  claim  of  dower  would  be  incon- 
sistent with  the  will,  or  plainly  tend  to  defeat  some 
other  part  of  the  testator's  disposition  of  his  pro- 
perty, that  the  widow  can  be  compelled  to  elect  (r). 
Of  course,  a  bequest  of  personalty,  imless  an  in- 
tention to  thai  effiect  be  distinctly  expressed,  can 
never  operate  in  bar  of  do  w»  (^):  nor  will  a  devise  even  a  dewwe  of 
of  part  of  the  lands  out  of  which  a  widow  might  ^^^'1*%'^ 
claim  dower,  bar  that  daim  with  respect  to  the  re-  ""^^V*  ?^/;  *  ^"- 

'  ^  dow  8  nght  to 

mainder  of  such  lands  (t),  imless  the  terms  of  the  dower  out  of  the 

,  remainder. 

devise  express,  or  clearly  imply,  that,  it  was  the 
testator^s  intent,  the  bequest  of  part  of  the  lands 
ahould  be  in  satis&ction  of  dower  in  the  remain- 
der (u). 

An  aUe  writer  (w)  has  observed,  that,  the  ad-     Where  the 
judged  cases  say  nothing  as  to  the  question  whe-  unVs\nd^s  we 
ther,  when  the  whole  of  the  husband's  lands  are  Jfj^J^  ^^^^^^ 
devised  to  his  widow,  she  may  take  two-thirds  of  ^^^  two-thirds 

as  Durchaser  and 

them  as  a  purchaser  under  the  will,  and  the  remain-  the  other  third 
mg  one^third  under  her  title  to  dower.    By  ana-  dower. ^^  / 

<r)  Strahan  ▼.  Suitm^  S  Yea.  254^  BWmingkam  v.  Ktmem, 
tSf%\  Thompson  v.  Nelson,  1  2  Sch.  &  Lef.  454 ;  Zori  Z)or- 
Gox/447 ;  Pearson  v.  Pearson,     Chester    v.    Lord    Effingham, 


1  Br.  292 ;  Birmingham  v.  Kir-  Cooper,  824;  HUchins  v.  Httoh- 

wan,  ft  Sch.  &  Lef.  452 ;  Qreat-  ms,  2  Froem.  241. 

rex  V.  Gary,  6  Ves.  61 «.  (n)  Chalmers  t.  Storil,  2  V«i. 

(s)  Ayres  v.  WUUs,  1  Ves.  k  Bea.  224. 

Senr.  230.  (nr)  Mr.  Roper :  aeebiaTrmt. 

(t)  Lamrenee  v.  Lawrence,  1  on  Husb.  and  Wife^  vol.  1,  p. 

Br.  P.  C.  591  i  JS.C.t  Fnem.  561, 6^2. 
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A  devne  to  a 
widow  of  a  con- 
tiogent  remain- 
der for  life,  of 
lands  out  of 
which  she  is  dow- 
able,  does  not  ex- 
clude her  imme^ 
diate  title  to 
dower. 


The  title  to 
dower  will  not 
be  barred  by  a 
mere  devise  of  the 
husband's  estates 
to  trustees,  charg- 
ed with  either  a 
gross  sum,  or  an 
annuity f  to  his 
widow: 


logy,  however,  it  is  inferred,  that,  she  may  do  so. 
And,  where  the  lands  have  been  incumbered  dur<- 
ing  the  marriage,  the  advantage  which  the  widow 
may  derive  from  enjojrinfg  one-third  by  title  para- 
mount, and  therefore  free  from  such  incumbrances^ 
is  obvious  (a?). 

The  immediate  title  to  dower,  it  is  settled,  will 
not  be  excluded,  by  implication  from  a  devise 
to  the  widow  of  a  contingent  remainder,  for  life,  in 
the  very  lands  out  of  which  she  demands  dower: 
there  is  nothinginconsistentin  the  two  intere8ts(y): 
and,  where  a  clear,  incontrovertible,  result  does 
not  arise  from  the  husband's  will,  that  he  meant 
to  exclude  his  widow  from  dower,  she  will  not  be 
put  to  election :  he  may  not  have  known,  that,  she 
was,  under  the  circumstances,  dowable;  but,  that 
will  not  do :  it  must  appear,  that,  he  did  know  it> 
and  meant  to  bar  her ;  or,  that,  what  she  demands, 
is  repugnant  to  the  dispositions  he  has  made  («). 

A  devise  to  trustees  of  aU  a  testator's  real  es- 
tates, in  trust,  in  the  first  place,  to  pay  a  certain 
sum  to  his  widow,  will  not,  of  itself,  afford  a  suf- 
ficient indication  of  the  testator's  intention,  to  bar 
the  right  of  dower  (a).    Upon  a  similar  principle,  if 

the  testator  has  devised  his  estates  to  trustees, 

« 

charged,  not  with  payment  of  a  gross  sum,  but, 

with 

(jx)    The  author,  just  cited 

adds,  that  ^*  for  the  remaining 

two-thirds  she  would  be  able  to 
.  contribute  with  the  owners  of 

the  remainder  of  the  lands,  in 
.  dipcharge  of  the  incumbrances  ;'* 

he  therefore,  evidently,  intends 

to  put  the  case  of  a  devise  to  the 


widow  ybr  life,  with  remainder 
over. 

(y)  Incledon  v.  NorihcoU,  Z 
Atk.  .455. 

(z)  French  v.  Dalies,  ft  Vea. 
Jun.  577,  581. 

(a)  Thompson  v.  Nelson,  I 
Cox,  447. 
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wHh  an  annuity  to  his  widow;  stilly' as  a  wife's  ti- 
tle to  dower  is  paramount,  it  seems,  according  to 
the  current  of  modem  decisions,  (though  it  has, 
formerly,  been  held  otherwise  (ft),)  a  Couftof  Equi- 
ty .w91  not  infer,  that,  because  a  testator  has  giv- 
en all  ^  property  to  trustees,  it  was  necessarily 
his  intention  to  give  them  that  which  was  not 
his  (c).    But,  though  this  would  be  inadmissible  bnt  where  other 

.  .         objects  of  the 

as  a  general  construction,  circumstances  may  jus-  trust  would  be 
tifyit(rf);  if  the  estates  would  be  insufficient  to  J^^^^;^^^^^^ 
satisfy  the  charges  expressly  imposed  upon  them,  ^^  Tht'II? V 
in  case  the  title  to  dower  was  sustained;  /Aa^  an  intention  to 
might  shew  an  intention  to  bar  the  claim  of  dow-  dower, 
er ;  and,  it  seems,  a  reference  to  ascertain  that  fact 
will  be  granted  (e). 
If  a  testator  bequeath  to  his  wife  <£  1,000  p^    Where  an  an- 

•     i»  #»  J  i     i        -xi.  •         xi_   X    nuityisbcqueath- 

a$mum  m  heu  of  dower,  but,  with  a  proviso,  that,  ediniieuofdow- 
m  case  she  marries  again,  she  shaU  have  only  ^[;>,'Vel5nn 
Moo  per  annum,  in  lieu  of  aU  benefits  which,  it  ila""^^*^^^^^ 
was  the  testator's  meaning,  should  arise  to  her  out  ^«  ^^^^  "*y 
of  all  his  real  and  personal  estates ;  this  proviso 
will  not  prevent  the  widow's  right  of  election: 
but,  on  the  other  hand,  she  cannot  take  both  her 
dower  and  the  annuity  of  <£100  per  emnum  {/). 

It 


(6)  Arnold  v.  Kempstead,  ft 
Eden,  236;  VtUorRealv.Lord 
Galtvay^  Ambl.  683. 

(c)  Foster  y.  Cook,  S  Br.  351; 
Pitts  Y.  Srumden,  1  Br.  292, 
note;  Greatrex  v.  Carey,  6 
Ves.  616;  Birmtngham  y.  Kir" 
wan,  2  Sch.  &  Lef.  453. 

{i)  Druce  .y,  Dennisan,  6 
Ves.  400. 


(e)  Pearson  v.  Pearson,  1 
Br.  292;  French  t.  Dames,  2 
Ves.  Jun.  580. 

(/)  Boynton  v.  Boynton,  1 
Br.  446:  qucere,  whether  the 
election  ought  not  to  be  made 
in  the  first  instance,  and  not  de- 
layed till  the  widow  has  had 
long  enjoyment  of  the  larger 
provision?  see,  ante,  p.  278.    ^ 


VatMUKiwiM     U  ta  dear,  that,  if «  aira  devise  bis  veai  estiltif 

hfa^to^T^ghJi^  fi'ow  ***  l»«i'»  "ft^  giving  bis  widow  a  provision 
his  wife  a  provi-  |q  ]j^  sadsfitctioii,  and  bar  of  dower;  andtiie  die- 

810II  in  bar  of 

dower;  should    vjsee  die  m  the  lifetime  ctf  tlie  deyuKnr;  the  heir 

thedeviae  iapte, 

the  heir  will  take  Will  toke  the  estate^  exonerated  ^m  the  widow's 
er^ed  from  ^  '  claim  of  dower.  She  oould  not  say  her  doirer  was 
^^^^*  intended  to  he  satisfied  only  in  fayor  of  that  da^ 


9isee,  and  not  for  the  general  benefit  of  the  real 
So,  where,  bf  tate.  A  Similar  principle  applies  with  respect  te 
hu^^i!q!^hed  personslty,  in  cases  where  it  has  been  a^eed  by 
hlLlbiiSbl^a^  contract,  before  marriage,  tibat,  the  wife's  daima 
S?'*"^f£/d  ™  respect  thei«of  shall  be  barred :  there,  although 
ioteiute,  hk  the  husband  die  intestate,  the  next  of  kin  take, 
the  whole:  without  any  refer^ice  to  the  widow*  But,  where 
^dMSDotkfro  *^^  question  does  not  turn  upon  ccmtract,  and  it 
"^^thT^i^'  -  ^^^^^^7  ^PP^ATS,  that,  a  testatopr  has  given  his  wife 
lar  objecu  of  the  a  provision  by  will,  which  he  meant  to  be  a  satis^ 

husbaud*8  Jboun-  « 

ty,  designated  by  &ction  foT  any  claim  ^e  might  have,  interfiraring 
taLrtbe  wXw  with  the  other  express  objects  of  his  bounty;  if, 
if  not  barr^.     ^^y  accident,  those  objects  should  he  unable  to 

claim  the  benefit  of  that  exclusion,  no  other  per- 
sons can  set  it  up  against  the  widow;  and  her 
claim  und^  the  statute  Qf  distributions  will  not 
be  barred  {g). 
A  proviso,  in      A  deed  of  separation  however,  containing  a  pro- 
tt^,that^?"^  viso,  that,  if  the  wife^shall  survive  thp  husband, 
ttijwtf hCT  *"*  ^^^  ^^  living  separate  from  him  at  the  time  of  his 
thirds  of  thehus-  death,  shc  shall  be  entitled  to  her  thirds  of  his  per- 

band's  personal*  ,  ,  * 

ty  at  his  death,  sonalty,  any  thing  in  the  said  deed  of  separation 
were  living  with  to  the  contrary  notwithstanding:  will  be  construed, 

not 

(jg)  Pickering  v.  Lord  Stmm^     RoKnam,  2  Meiiv.  Sd4;  WW- 
fard,  S  Ves.  S$0;  S.  C.  onap-     ing  w.  Ward,    6  V«8.  67S:  see 
pedf  ihid.  p.  490;  Leake  t.     post. 
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not  as  an  absolute  covenant,  od  the  port  of  tiielnu-  him;  «faiMtiN» 

vent  his  dttspotal 

band,  to  leave  her  such  a  portion  of  his  personal  of  the  wboiep  by 
estate  as  she  would  be  entitled  to  under  the  star  ^^ 
tute  of  distributions ;  hut,  that,  although  living  se- 
parate, she  should  take  just  as  she  would  if  living 
with  her  husband:  and  that  agreement  could  not 
interfere  with  his  testamentary  dispositions,  oi 
prevent  his  bequeathing  his  personal  proper^,  as  if 
no  such  proviso  had  been  inserted  in  the  deed  of 
separation  (A). 


If  a  man,  on  his  marriage,  covenants  that,  bii    Awidow'sdb. 
executors  shall,  within  three  months  after  his  de^  uqderherhu»- 
oease,  pay  to  his  wife,  if  Ae  survive  him,  a  certaia  ^^\  MrtSm- 
sum;  should  the  husband  die  intestate,  and  the  n^^^S^ 
wife  become  entitled  under  the  statute  of  distribu-  ecaton  should 

4  pay  herft  smauer 

tions  to  a  l»ger  sum  tfaBn  that  mentioned  in  the  sum. 
covenant;  this  distributive  share  will  be  taken  in 
performance  of  the  said  co  vaiant :  such  a  construc- 
tion would  be  still  more  unobjectionable  in  a  case 
where  the  wife,  as  administratrix,  could  immedi^ 
atdy  pay  herself  (f):  though  it  has  been  repeatedly 
decided,  that,  this  drcumstaace  is  not  necessary 
to  support  the  principle;  indeed  it  is  plain,  that» 
if  it  were,  the  rule  would  become  inoperative  sliogf^ 
ther,  as  the  widow  would  of  course  never  take  ou^ 
admmistration,  if  the  effect  were  to  be  that  of  bar- 
ring claims,  which  she  might  otherwise  make 
available  (i).    And  a  Court  of  Equity  will  not  re-    Equity  win  not 

m  regard  the  slight 

(A)  Cochrane  v.  Graham,  19  GoUmid,  I  Swaii9t.  ftl7* 

Veg.  65.  (A)  QarUhore  v.  ChaJie,  10 

(i)£2aru^yy.  WidmofeylV,  V«.  \%\  i^ev.Casf,  3  Atk. 

Wina.  394 ;  TwU^  y.  Tmr  ^h 
4f  eis  9  Vc8.  426)    Goldimidr. 
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dMinciMmof  •  gard' the  nice  distinction  between  "  leaving "  and 
"payiugf  nor  a  "  paying;"  Dor  whether  the  payment  is  tobe  with- 
eDce^iu  to  time;  ^^^  three  or  six  months;  which  difference,  although 
weight  "in^  caM  ^  cascs  of  Satisfaction^  (where  the  parties  did  not 
of  performance,   stand  in  the  relation  of  parent  and  child,)  it  has 

than  in  cases  of  r  ^^ 

satisfection.        been  considered  material,  has  little  weight  with 

Courts  of  Equity  in  cases  of  performance  (I). 
But,  where  a  But,  where  a  covenant  for  some  pecuniary  be- 
benefitof  the  nefit  to  the  wife  has  been  so  framed  as  to  require 
performSncem  performance  in  the  lifetime  of  the  husband; 
iifetinIL*^hMbc^^  and  such  covenant  has  been  broken  by  him,  so  as 
broken,  a  debt  is  to  Constitute  a  debt  before  his  death  r  this  debt 

thus  constituted, 

which  will  not  would  not  be  Satisfied  by  any  uncertain  interest 
distnbutivc  the  wifc  might  derive,  in  case  of  his  intestacy,  under 
S'c^acy'fnorbj  t^e  Statute  of  distributions  (m):  for,  where  the 
b  ^h?8^  wiif -^^^  question  is  one  of  satisfsCetion,  the  rule  is,  that,  the 
though  iu  the  lat-  satisfaction  must  be  complete ;  and  a  debt  can  only 

ter  case  the  terms 

of  the  gift  may  be  Satisfied  by  something  equally  certain  and  be- 
dl^ion?^  ^      neficial  (»).    It  is,  also,  a  general  rule,  that,  nothinjgp 

can  be  considered  a  satisfaction,  which  is  not  ex- 
actly of  the  same  nature :  this  rule  applies  equally 
to  cases  of  testacy  or  intestacy,  unless,  in  the  form- 
er case,  there  be  such  a  clear  indication  of  the  tes- 
tator's intention  as  may  make  an  election  indis- 
pensable (o). 
Still,  although,  as  a  general  rule,  land  be  no  sa- 
tisfaction 


Land  no  satis- 
ikction  for  mo- 


(/)  GarUhore  v.  ChaUe,  10 
Ves.  8, 13 :  see,  tn/ro,  as  to  Sa- 
tisfaction of  Portions. 

(to)  Olkoer  V.  BrickUmd^  cit- 
ed in  Lee  v.  Cox^  9  Atk.  422. 
'    (n)  Coach  v.  StraUon^  4  Ves. 
394;    Crompion  v.  Sale,  2  P. 
Wras.  554;  Oraham  v.  Gra- 


m 

ham,  1  Ves.  Senr.  263. 

(o)  Barrett  v.  Beckjard^  1 
Ves.  Senr.  521;  Eastwood  v. 
rmcke,  2  P.  Wins.  616;  For^ 
tight  V.  Grant,  1  Ves.  J«nf. 
29S\  Rkhardson  v.  Elphkh- 
stone,  2  Ves.  Junr.  464  j  Z)e- 
vesev.  Pontet,  1  Cox,  192*' 
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tis&ction  for  money,  nor  money  for  land;  yet,  it  uey;  nor  money 
does  not  necessarily  follow,  that,  the  rule  which  ru'ie,  that,  no- 
holds  nothing  to  be  a  satisfaction  which  is  not  pre-  S^^of^a^T^m  ""■ 
cisely  ejusdem  generis,  is  universally  applicable ;  "^^^  ^-^^^^ 
on  the  contrary,  it  appears  to  have  been  held,  that,  generU,  not  uui- 
a  portion,  though  not  a  debt,  may  be  satisfied  by 
the  bequest  of  a  residue;  where  the  amount  of 
such  residue,  though  not  precisely  ascertained, 
clearly  exceeds  that  of  the  portion  (|>). 
Where  the  question  is  one,  not  of  satisfaction.    Where  the 

-m     M      »         i»  .V  •      •    1  '  !•     question  is  one  of 

-  but,  of  performance,  the  same  pnnciples  are  appli-  ^rformance,  not 
ed  to  a  part  performance  as  if  it  were  complete :  d^tributiveS^^ 
thus,  if  the  distributive  share  accruing  to  a  woman  accruing  under  a 

coTenantor^s  in- 

under  her  husband's  intestacy  would,  if  equal  in  testacy,  though 

xi_  _^  i»i_"Li_j»  less  in  amount 

amount,  be  a  performance  of  her  husband  s  cove-  than  the  sum 


CO* 


nant,  securing  to  her  a  certain  sum;  there,  if  the  ^Xr!wlnce  "rS 
distributive  share  prove  less  than  she  was  entitled  '««'<>• 
to  by  covenant,  it  will  stiU  be  a  performance  pro 
tanto  (q).  And  though  Lord  Thurlow  appears  to 
have  considered  this  as  a  point  by  no  means  set- 
tled in  his  time  (r);  yet  his  Lordship  did  not  de- 
cide in  contradiction  to  the  rule  above  stated ;  in- 
deed, the  case  before  his  Lordship  hardly  called 
for  any  observation  on  the  subject;  as  that  case 
turned  upon  a  special  proviso  in  a  settlement. 

An  observation  made  by  Sir  Wm.  Grants  that.    The  proviso  in 
thjB  provision  in  the  statute  of  distributions,  as  to  tnbuUons,  re- 
bringing  all  advancements  to  children  into  hotch-  ren""a^vajac» 

pot, 

(p)  Bengough  v.  Walker y  15  in  Devese  ▼.  Pontet. 
Ves.  513;  RickmanY.  Morgan,         (q)  Gartshore  v.  Chalie,  10 

2  Br.  394 :  and  see  Gartshore  v.  Ves.  14.     See,  swprc^  p.  283. 

CAa/fe,10Ves.  1-3, 15:  all  which  •    (r)  Kirkman  v.  Kirfman,Z 

qualify 'the  dtcftcm  as  to  residue,  Br.  100. 
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to  be  braogbt  in-  pot,  uiplies  onlv  to  the  ease  of  aotoal  intestACY  («); 
plies  ooiv  to  cases  hM  been  thought  (/)  repugnant  to  the  doctriAe^  thati 
^?tut  ^^^  the  digtributive  share  oi  a  widow,  in  the  caw  of  a 
J[^j^«'^^2^"j^  quad  intMUqr,  onght  to  be  considered  aperfonn- 
^^  ¥^^^^  ^>>*^^  ^A  covenant  by  which  the  husband  engaged 

too  sstvMNrtiv^ 

*p«  Men  by  a  that  she  should  receive  a  fixed  sum  at  his  death; 
MM  intestacy  of  P^^^i^^bershar^  prove  equal  to  that  sum(ir). 
^1*2^*  The  repugnancy  is  not  clear,  and  the  objectioa 
foraMnce,  in       seems  hvper-critical ;  Sir  Thomas  Plumer  did  not 

whole  or  in  part,  .J-T^^.^        ^t>.*i  ., 

of  his  covenant  say,  m  GolMmtd  v<  GokUfmd,  thatpi  m  thecase  of 
receiveVfized  &&  equitable  intestftcy,  the  property  was  distribute 
•am at  hi.  death.  gUe  Mwfor  the  statutC}  nor  did  Sir  William  Graifct 

assert,  in  WaUan  v.  Walton,  that,  there  would.be 
any  differcmce  as  to  the  quatitum  of  b^iefit  whic^ 
ft  widow  would  take  under  an  actual  or  a  qtmdvof 
•testacy^  If,  therefore,  the  widow  obtidn,  in  both 
cases  equally,  that  for  which  she  contractedj.  it 
aoems  difficult  to  contend,  that,  a  share  taken  ua* 
der  an  equitable  intestacy  is  not  a  performanee; 
when  the  same  share  taken  under  an  absolute  in* 
testacy  indisputably  is  so.  Every  role  and  prin- 
ciple established  in  one  case  applies  to  the  other; 
the  doctrine  in  both  turns  upon  the  fifu^t,  ihat>  Ite 
widow,  in  that  character,  receives  a  proportion  of 
the  assets^  by  operation  of  Law,  equalling,  or  ex- 
ceeding, the  amount  which  she  was  entitled  to  re- 
ceive under  her  marriage  c(mtract(tfF).  To  hold 
that  to  be  no  performance  in  one  of  these  cMea, 

which 

(«)   WaUoH  V.   WalUm,  14  Swanat.«£l. 
Yes.  324:  see,  as  to  hoich-pott         (fv)   S.  C.  HkL   FFtbon  v. 

posi4  Piggm,  ft  Yes.  Jiiiir.    366; 

(0  S  Rop.  Husk  &  Wife,  6i.  Riehafdtan  t.  ElpkmiUmet  t 


(u)  GoUimid  y.  Goldmid,  1      Vet*  Junx.  464. 
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Wbieh  is  fAenlj  a  peffermanoe  in  tbe  other,  would 
be  to  proceed  on  ''  those  nice  distinctions  and  re- 
ry  slight  arguments,'  which''  (in  the  words  of 
Lord  Hardwicke)  ^'  would  never  stand  with  the 
judgment  of  mankind  (w).'* 

A  wife  cannot  claim  under  a  bequest  to  the    OenmAif 
next  of  kin  to  her  husband  (y);  nor  a  husband  un**  band  camiot 
der  a  similar  bequest  to,  or  settlement  in  favor  of,  q^^ft  to  the  next 
the  next  df  kin  to  his  wife  («) :  for,  as  a  general  ^j^J^^^^^ 
rule,  no  one  is  held  to  come  within  this  deseiip-  ^  ^»  descnp- 

.  .111.  f  •  i»    <■       tion  includes  only 

ticai,  who  IS  not  mchided  m  the  provisions  of  the  relations  by 
statdte  of  distributions,  which,  it  has  been  judir 
dally  decided,  by  the  word  *^  kindred,**  means  only 
relations  by  blood  (a).    And  the  same  construction 
naturally  arises  upon  the  statute  for  regulation  of 
probates  (b).    But,  although  the  primd facte  con«  but  Equity  win 
structionof  abequestby  amaritoMs  "next  of  kin'*  Soi^^SlS^ 
be  in  exclusion  of  his  wife;  (and,  of  course,  the  '^^^^A^i^^f''^^^ 

'    ^        '  '  pnmm  jwxt  con* 

same  principle  applies,  fmUatU  mutandii,  where  ^traction  of  the 

r  r         rr       9  «,.     /  woi^s  «*  next  of 

I  tm  bequest  is  to  a  woman's  next  of  kiiu;)  yet^  on  kin**  benotoon- 

^iv^ImI  hv  thA 

the  othctr  hieaid,  it  is  competent  to,  and  requii^  apparent  inten- 
ttom,  a  Court  of  Equity  to  look  through  the  whole  ^/^^^^"^ 
will ;  and  to  se6  whether,  from  the  whole,  an  in*-^ 
tentidb  appear  manifested  to  include  the  wife 
amongst  those  who,  in  strictness,  are  the  next  of 

kin; 

(x)  Lee  ¥•  Cox,  3  Atk.  422.  1  Swanst.  89. 

(y)  Daviee  v.  Btiky;^  1  Ve8«  {a)  Daoiee  v»  BaUey^  nbi  m- 

Sear.  S4;  Wotsley  n  Johnam,  j»rh;  Worthy  v.  JcknsefHf  M 

3  Ml.  761.  iupriu 

(s)  Anderim  r;  Damah,  15  (6)  Stat;  21  Hett.  S,  t.  5,  s. 

Ves.  537;  Bailey  f.  ff^right,  3:  see  Wait  v.  Waiit  3  Ves« 

18  Ves.  55;  ^.  C.  on  appeal,  247. 


^ 
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kin;  a  description  which^  in  the  ordinary  sense  of 

the  word,  she  does  not  answer  (c). 

A  widow's  The  right  of  a  widow  to  h&na  paraphenudia  is 

P^L^'^er.  preferable  to  that  of  a  legatee/ but,  it  should  seem 

red^to  ^^i*'^  clear,  it  ought  to  give  place  to  the  demands  of  her 

not  to  thoK  of    deceased  husband's  creditors  (rf):  though  this  last 

cieditoiiy  where  . 

the  latter  have     restriction  appears  to  have  been  qualified,  so  fiEur 

uot  other  meaos  .       ,  ^  .      i»   j   i_x       i_     ^i.^    j      •  • 

orntiafviog  their  ^  to  delay  payment  of  debts,  by  the  decisions 
demands  which  hold,  that,  where  creditors  would  not  ulti- 

mately suffer,  the  widow  is  entitled  to  her parapker- 
fudia,  notwithstanding  her  husband's  personal  es- 
tate be  insufficient  to  satisfy  his  debts,  if  he  have 
devised  a  real  estate,  subject  to  a  charge  in  aid  of 
his  personal  assets  (e). 

We  have  seen,  that,  9k feme  caverte  will  be  com- 
pelled to  elect  between  two  conflicting  interests, 
within  a  reasonable  time ;  in  order  that  other  just 
claims  may  not  be  affected  by  her  dehy ;  and  al- 
so, that,  a  reference  to  the  Master  to  determine 
Whether  a      ^OT  her  is  uot  uuusual.    The  principle  seems  equal- 
Sr  e£t  Kn  ^y  applicable  to  the  case  of  an  infant ;  but  the  pre- 
iDtet,  which  of  pouderance  of  decided  cases,  in  point  of  number, 

two  provinoDs      *  ^  t« 

under  a  will  he  at  least,  appears  to  establish,  that,  a  Court  of  Equi- 
'  ^  ^     ty  cannot  elect  for  an  infimt,  which  of  two  provi- 
sions under  a  will  he  shall  abide  by;  but  that, 
such  election  must  be  suspended  until  he  reach 

his 

(c)  Garrick  v.  Lord  Camden^  %  Freem.  63. 

14Ve8.  382.  {e)  Boynton  v.  BoytUan^    I 

{d)  Campion  v.  Cotton^  17  Cox,  106 ;  JVortA^  v.  iVorlAcy, 

Ves.  273 ;  Tipping  y.  Tipping^  Z  Atk.  78 :  and  see  Tipj^ng  y. 

1  P.  Wms.  729;  FiayY.  Flay,  Tapping,  ubi  suprtU 
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his  futtage(/) ;  or,  in  case  of  a  portion  payable  at  an 
earlier  period,  until  such  portion  become  due  (g). 
There  are,  however,  several  authorities  for  con- 
cluding an  in&nt,  in  such  cases,  by  a  reference 
to  the  Master  (h) :  and  there  seems  sound  princi* 
pie  for  maintaining,  that,  the  incapacity  of  a  party 
to  elect  for  himself,  ought  not  to  delay  the  distri- 
bution of  property,  to  the  prejudice  of  others  («). 

By  the  19th  section  of  the  statute  of  frauds,  it    Legislative  pre- 

c&utioDSy  flTuard- 

is  enacted,  that,  no  nuncupative  will  shall  be  good,  ing  against  fraud 
where  the  personal  estate  thereby  bequeathed  ex-  cupa^'vifwUb"" 
ceeds  the  value  of  thirty  pounds,  unless  it  be  prov- 
ed by  the  oaths  of  three  witnesses  who  were  pre- 
sent at  the  making  thereof;  and  unless  it  be  also 
proved,  that,  the  testator,  at  the  time  of  pronoun- 
cing the  same,  bade  the  persons  present  bear  wit- 
ness, that,  such  was  his  will,  or  to  that  effect;  and     How  thev  are 

•  ,  X-  -  -11  J     J      •        to  be  proved;  and 

unless  such  nuncupative  will  were  made  dunng  at  what  time,  and 
the  last  sickness  of  the  deceased,  and  in  the  house  theyoIlg£t"to'bc 
of  his  habitation,  where  he  hath  been  resident  ten  ™*^^- 
days  at  least  before  the  making  of  such  will ;  ex- 
cept where  such  person  was  surprized  by  sudden 
illness  when  absent  from  his  home,  and  died  before 
he  returned  to  the  place  of  his  dwelling.    But,  the 

23rd 

(/)  Bar  Y.  Bor,   5  Br.  P.  bouoerie,  Ca.  temp,  Talb.  136. 

C.  173,  fol.  edit.;    Thanuu  t.  (h)  Chetwynd  v.  Fleetwood^ 

Oyks,  ft  Vem.  ftSft\   Streat-  4  Br.  P.  C.  440;  Qoodwynv. 

fold  ▼.  Streaijieldf  Ca.  temp.  Qoadmyn^   1   Ves.  Sen.  2S8; 

Talb.     183;      B&ughUm     v.  Bigland  v.  HuddlesUm,  3  Br. 

BoughUm,    2  Ves.  Sen.   16:  285,  note;  Grettonv.Hawardy 

woAseeMoorey.Builert  2  Sch.  1  Swanst  413. 

&Lef.267.  (t)   mUm  v.    Townsend,ft 

(jg)  Ruihont  y.  Rushontf  3  Ves.  Jun.  697. 
'  Br.  P.  C.  138 ;  Hervey  v.  Des- 
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Exception  as  93rd  section  of  the  statute  proTides,  that,  soldiets, 

to  soldiers  and      ,     •        •  ^      i       •!•*  *  i_   • 

sailors,  on  actual  being  m  actual  military  semce ;  or  seamen,  bemg 
^^^^^'  at  sea;  may  dispose  of  their  personal  estate  ai^ 

they  m^ht  have  done  before  the  act  was  paissed* 

Such  wills      The  80th  section  of  the  act  declares,  that,  when 

diiced  i^Dto  writ^  ^ix  months  havc  passed  after  the  speaking  of  the 

daysroer^thev^^^  pretended  testamentary  words,  no  testimony  shall 

bai  disposition:    \^^  received  to  provo  any  nuncupative  will;  except 

the  said  testimony,  or  the  substance  thereof,  were 

committed  to  writing  within  six  days  after  the 

And  probate   making  of  the  said  will.    And,  by  the  21st  section, 

^[lt^"witbo^  ^  ^  further  security  against  fraud,  it  is  enacted, 

dow  or  nexToT*"  *^*'  ^^  probate  of  any  nuncupative  vrill  shaU  be 

kin.  granted  till  fourteen  days,  at  least,  after  the  de^ 

cease  of  the  testator;  nor  at  any  time  afterwards, 

unless  process  have  issued  to  call  in  the  widow  or 

next  of  kin  to  the  deceased ;  to  the  end,  that,  they 

A  mmcupaiive  may  coutcst  the  said  will  if  they  please.    The  22nd 

mi^ to^rit^g  s^tion  prohibits  the  operation  of  any  nuncupative 

the^^Ltator^an^  dispositi<m,  in  repeal  or  alteration  of  any  will  in 

read  to  him,  can-  writing;  uulcss  the  will  declared  by  word  of  mouth 

not  repeal  a  pre-  , 

▼ions,  and  oper  be,  in  the  lifetime  of  the  testator,  committed  to 

a  ti ve  w  rit  ten 

will/  writing,  and  read  to,  and  approved  by ,  him :  but, 

if  a  legacy,  given  by  a  written  will,  lapse,  or  be 
void ;  quatenus  the  subject  of  such  legacy  there  is 
no  written  will ;  and  a  nuncupative  codicil  is  qua- 
si an  original  will  for  so  much ;  not  an  alteration 
of  that  disposition  which  had  previously  become 
determined  (J). 
A  nuncupative      The  Opportunities  of  committing  fi:aud  would  be 
▼did  by  th^d^  SO  great,  if  any  laxity  in  the  proof  of  nuncupative 
of  one  witness     ^jUg  ^ere  admitted,  that,  more  strict  caution  is, 

properly, 

U)  SUmffweU's  case,  T.  Raym.  SS4. 
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pYoperiy,  observed  with  regard  to  these,  than,  in  thereto,  before  it 

.       .  1.    I  X  -nil—         J      has  been  formal- 

some  respects,  is  appued  to  wills  regularly  made,  ly  p^ved. 
Thus,  as  we  have  seen,  at  common  Law  a  devisee 
is  not  bound  to  prove  the  execution  of  the  will 
by  the  oath  of  more  than  one  of  the  attesting  wit* 
nessess ;  axkd,  it  may  be  added,  that,  if  tdl  the  wit- 
nesses be  dead,  still  the  will  may  be  proved  (i),  by 
proper  evidence  of  the  handwriting  of  the  testa- 
tor and  the  witnesses :  and,  though  the  Court  of 
Chancery,  as  a  general  rule,  requires  the  examina- 
tion of  all  the  witnesses,  yet  we  have  adduced  nu- 
merous cases  of  well  founded  exception  to  that 
rule  (2):  but,  with  respect  to  nuncupative  wills,  the 
statute  of  frauds  is  imperative,  that,  such  will  must 
foe  proved  by  the  oaths  of  three  witnesses;  not 
merely  that  three  witnesses  shall  have  been  present. 
Tiie  death  of  one  of  the  witnesses  before  such 
proof  has  formaDy  been  made,  will  render  the  nun- 
cupative will  void;  ho  we  ver  clear  and  unquestion- 
ed the  evidence  of  two  surviving  witnesses  to  the 
transaction  may  foe  (m). 

But,  though  a  nuncupative  wiD,  if  deficient  in  But,  though  a 
any  of  the  forms  prescrifoed  foy  the  statute,  cannot  "S^^nnJ*^^ 
take  effect  as  a  will,  it  may  be  sufiieient  to  raise  a  *^*5f  ^^  "  »^ 

•^  will,  when  defi- 

trust ;  if  the  circumstances  are  such  that  the  mis-*  cient  in  any  of 
chief  which  the  statute  of  frauds  and  perjuries  was  ed^by  thestXte; 
intended  to  prevent  cannot  possibly  arise.     Thus,  ^fbi^suffi"'' 
where  a  testatrix,  having  previously  devised  her  ^^^^^  ^^**^  * 
whole  personal  property  to  lier  mother,  on  her 
deaiii-bed  desired  ha  said  mother,  if  she  thought 

fit, 

(*)  BHcey.  Smith,  WiUes,  t ;         (m)  PhtUips  t.  The  Parish 
Croft  w.  PwnUft,  2  Str.  1 109.       q/*  St.  Clements  Dane,  1  Eqa. 
(l)  See,  ante,  p.  26«.  Ca.  Ab.  404. 

U  2 
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fit^  to  give  the  niece  of  the  testatrix  a  certain  suft : 
though  there  was  no  ground  for  holding  this  to  he 
a  legacy,  as  the  words  were  not  reduced  into  writ- 
ing within  the  prescribed  time ;  yet,  as  the  mother, 
by  her  answer  to  a  bill  in  Equity,  admitted  the 
facts,  these  were  held  to  create  a  trust.    It  was 
observed,  however,  that,  if  the  defendant  had;  in- 
sisted on  the  statute  of  frauds  and  perjuries,  the 
Court  would  not,  as  this  case  stood,  have  relieved 
for  it  is  not  uni-  the  plaintiff  as  upon  a  trust;  (though  it  is  not  uni- 
Mu-y  that^a^st  vcrsally  neccssary,  that  a  trust  relating  to  personal- 
::^liat/Bh^r^^  ty  should  be  created  by  writing,)  but,  here,  the  de- 
created  by  writ-  fendaut  having  confessed  the  trust,  there  was  ho 

danger  of  perjury  j  and,  therefore,  the  case  came 

not  within  the  purview  of  the  act  (»). 

Enactments  of     Antecedently  to '  the  statute  of  fraudulent  de- 

frauduient  de-     viscs  (o),  a  debtor  had  it  in  his  power  to  disappoint 

lil^^uy^cr^?  his  specialty  creditors  of  aU  remedy,  for  their  just 

tow.  debts,  against  his  lands,  by  devising  th'em:  but;  by 

this  statute  it  is  enacted,  that,  all  wills,  disposi- 
tions, or  appointments,  of  or  concerning  lands  or 
hereditaments,  (or  any  profit  or  charge  out  of  the 
same,)  whereof  any  person  at  the  time  of  his  de- 
cease shall  be  seised  in  fee  simple,  in  possession, 
reversion  or  remainder,  or  have  power  to  dispose 
of  the  same  by  his  last  will ;  shall,  as  against  his 
specialty  creditors,  their  heirs,  executors,  adminis- 
trators or  assigns,  be  taken  to  be  fraudulent,  and 
clearly,  absolutely,  and  utterly  void. 

LrniitaUonsfor      The  4th  scctiou  of  the  statute,  however,'  con- 
payment  of  just  ^    . 

tarns 

(n)  Jones  v.  Nahhe^   Gilb.      404. 
Rep.  in  Eq.   146;  S.   C.  by         (o)  StaU  5  Will.  &*  Mar.  cap. 
pame oiNab  r\ Nah^lO Mod.      14. 
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tains  an  exception;  and  provides  that^  anylimita-  debts;  or  of 
tion^  appointment^  or  devise  of  lands  for  payment  r^s  portions, 
of  just  debts^  or  any  portion,  or  sum  of  money,  for  "ontracTbeforr 
asij  child  of  any  person,  other  than  the  heir  at  law,  ^'^^^/^^fX 
in  pursuance  of  any  written  marriage-contract, 
hand  fide  made  before  such  marriage,  shall  be' of 
iidl  force,  and  effectual  for  such  estate  or  interest 
as  shall  be  so  limited,  appointed,  or  devised.     And,    The  heir  liable, 
in  order  to  prevent  fraudulent  alienatiims,  by  heirs  thrundsVe-*'' 
at  law,  of  lands  descended  to  them;  by  the  5th  ^^^i^ugh'^ 
jsect.  of  the  statute,  it  is  enacted,  that,  where  any 
heir  at  law  shall  be  liable  to  pay  the  debts  of  his 
ancestor  in  regard  of  lands  descending  to  him, 
and  shall  sell  or  make  over  the  same  before  any  ac- 
tion brought,  or  process  sued  out  against  him; 
i^uch  heir  at  law  shall  be  answerable  for  such  debts^ 
to  the  value  of  the  said  lands  so  by  him  sold,  alien- 
ed, or  made  over*     The  7th  section  contains  a  the  same  provi- 
similar  provision  against  alienations  by  devisees,  deviseeB.*^  ^ 
whereby  just  creditors  might  otherwise  be  de- 
frauded. 

In  the  construction  of  this  act,  it  is  clearly  re-  a  devise  for 
solved,  that,  a  devise  for  payment  of  debts  creates  ^"taTequitRbie 
equitable  assets;  and  the'division  must  be  amongst  "^*'* 
all  creditors,  of  every  description,  ^arejM{^^tt(|>): 
•  and  that,  where  the  testator  has  directed  such  pay-  Land  may  be 
ment  to  be  made  out  of  the  "  rents  and  profits,"  (if  Son't?ta*y'^'' 
no  further  words  limiting  the  devise  to  «»»««^  ^^'/^"^  "^. 
profits  be  used,)  the  estate  may  be  sold  {q).    It 

has 

(|>)  Nmton  y.  Bennett  1  Br.  .  hy^  I  Br.  SIl ;  Ridinit  v.  Earl 

.187;  Clayv.  WiUis,  I  Bam.  of  Plymouth,  2  Atk.  105  \  Boo- 

.&  Cressw.  372.  tkY.  Blundell,  19  Ves.  5!(8; 

(f)  f'ingard  ▼.  Earl  o/Def'  Anonym.  1  Vem.  104. 
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has  also  been  declared^  that^  the  proTiBo  m  the  4th 

section  of  the  act  operates  only  by  way  of  an  exoqH 

tion,  and  does  not  give  any  new  force  to  the  law 

in  this  particular^  but  leaves  it  just  as  it  stood  be- 

Tniitees  for    fore  the  act  (r) :  and  that,  trustees  for  payment 

may"ad;  without  of  debts  uccd  uot  Wait  for  a  decree  of  a  Court  of 

c^Urt^  Equity.  Equity  for  raising  the  money;  but,  without  that, 

may  fairly  raise  it  by  sale  or  mortgage;   (unless 

where  it  is  directed  to  be  raised  by  a  perception  of 

rents  and  profits,)  and  the  Court  of  Chancery,  if 

the  matter  be  afterwards  brought  before  it,  will 

support  the  transaction  (i). 

An  illusive  de-     Of  couTSC,  a  dcvisc  of  lauds  for  payment  of  debts, 

ofdebL.^^'pro-  if  made  in  a  manner  which  would  not  answer  the 

ccptlw^JD  «w^    ostensible  purpose,  would  be  within  all  the  mis- 

statute;  chief  which  the  statute  was  intended  to  prevent; 

such  a  devise  would,  therefore,  be  deemed  fraudu- 
lent, and  not  protected  by  the  exception  in  the 
but  if  the  deTiae  statute  (/)•  But,  wherever  a  provision  by  wiH,  for 
fectuau  it  will  be  payment  of  creditors,  can  be  made  effectual,  either 
not^^ry  \he  ^^  ^^^  ^^  ^^  Equity,  such  provision  is  not  within 
JS^^trokeo^  **^^  general  scope  of  the  statute.  It  is  not  neces- 
a  charge  wii),  in  gary,  therefore,  that  the  descent  of  the  estate 

Equity,  be  suffi- 
cient, should  be  broken ;  it  is  enough  if  it  appear,  upon 

the  face  of  the  will,  that,  the  testator  intended  to 
break  it.  A  mere  charge  is  not,  indeed,  a  legal  in- 
terest, in  such  a  case;  it  is  not  a  ifetwie  to  any  one ; 
but  it  is  a  declaration  of  intention,  upon  which  a 
Court  of  Equity  will  fasten :  and  whether  the  de- 
scent 

(r)   PhuikeU  Y.  Penson,  %  Bradford^  %  Vet.  Senr.  690. 
Atk.  292 ;  Lingard  ▼.  Earl  of        (t)  Hughes  t.  Doulhen,  %  Br. 

'  Derby y  uhx  suprd.  614 ;  S.C,  (the  judgment  more 

(«)  Earl  of  Bath  v.  Earl  of  fiilly  reported)  2  Cox,  170. 
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•cent  he  hrdkBn,  or  not»  the  charge  will  constitute 
equitable  assets  (»). 

To  a  creditor's  bill  tinder  the  statute  of  firaudu*     To  a  creditor's 
lent  devises,  the  heir  at  law  of  the  testator,  (if  he  ihu'  sutute,  the 
can  be  discovered  (ti^),)  is  a  necessary  party  (x):  J^;;;;:^^^^^^^^ 
but  the  cause  will  not  be  stayed  on  account  of  the  wiii  not  be  stayed 

"^  ooaccouutof  bis 

ii^mcy  of  such  heir;  for  tht parol  never  demurs  minonty; 
but  where  the  estate  comes  to  the  heir  by  de- 
.  scent  (y).    And,  it  should  seem,  that,  not  only  when 
the  descent  is  broken  by  a  devise,  but,  also,  where 
tiie  estate  is  merely  charged  for  payment  of  debts; 
process  will  issue  against  the  infant  heir,  as  if  he 
were  of  fiill  age ;  and  a  receiver  may  be  appointed, 
in  order  to  prevent  a  &ilure  of  justice  (s).    But>  in  bnt,  'where  that 
such  cases,  there  must  be  a  decree  nisi  emnoy  in  the  broken;  a  decree 
first  instance,  with  leave  for  the  infant  to  put  in  a  "^^d?  againrt  ^ 
new  answer,  and  make  a  better  defence,  if  he  can,  ^"^^  »n^«  fi"* 

1  nstan  ce  * 

on  coming  of  age  (a):  or  previously  thereto  (i): 


fior  a  decree  against  an  infimt  defendant,  relating 
to  his  inheritance,  is  never  made  absolute  till  six 
months  after  he  has  attained  his  full  age  {c).    But  though  the 

•   j».--r,  -J.  vi  J  J  righto  of  an  infant 

an  mfimt,  it  has  been  said,  is  as  mnch  boond,  and  pjlintiff  are  con- 
as  Uttle  privileged,  when  pbintif;  as  one  of  full  ^J;Jf„  ^l^% 
age  (df).     In  another  case,  however,  this  Hetum  "^y^"^^*  >^  **V**^' 

.       ^    '  his  representa- 

Was  ti^^  cannot  dis* 

(ti)  Bmlen  Y.  EHfu,  7  V»  (a)  PoufdmH  v.  Came,  I  P.  ^"^^ 

323 ;  Shiphard  v.  LutwidgCt  8  Wins.  503 ;    Napier  v.  Lady 

Ves.  30.  Effingham^  2  P.  Wins.  403. 

(w)  Qanrler  t.    Wade^  1  P.  (6)  Bem^t  ▼.  Lee^  2  Atk. 

Wms.  100.  531 ;  Smage  v.  Camdl,  1  Ba. 

(ff)  Warrenr.  Siawell,  %  Atk.  &  Beat.  553. 

125.  (c)  Napier  v.  Laify  ^ffit^g' 

(y)  Bemmonl  v.    Thorp^  1  ham^  vbi  suprh;    Fotmkim    v. 

.  Ves.  Senr.  23.  Came,  M  supr^ 

(a)  Lee  v.   TumbtUl,  2  P.  (d)    Lord  Brook   v.    Lord 

Wmf.  409.  Hertford,    2   P.  Wms.   519 ; 
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was  qualified,  by  an  intimation  that  the  rights  of 
an  infant  plaintiff  were  bound  by  a  decree  made* 
in  hisjiwor;  and  that,  in  case  of  his  death,  his  re- 
presentatives could  hot  disturb  that  decree,  though 
it  should  appear  less  favorable  to  their  interests  (e). 
When  a  submission  is  made  in  a  bill  brought  in 
the  name  of  an  infant,  the  Court  will  be  careful 
not  to  act  upon  that  submission,  if  it  ought  not  to 
have  been  made  (/*).  .•  ' 

Though  an  ap.  The  rule  of  the  civil  Law,  which  required  the 
l^i^^^ofaguard-  Same  soleuudty  to  annul  an  instrument  that  was 
**"  *murt  be'S-  ^^cessary  to  its  perfection,  has  not  been  adopted, 
tested  by  two  wit-  to  its  fuIl  extent,  in  this  country;  for  instance,  the 
poiDtment  may  Statute  of  the  12th  of  Charlcs  2,  authorizing  a  fa- 
inrtra^eut  Dot^  thcr  to  appoint  a  guardian  of  his  children,  by  deed, 
attested :  ^^  ^  j|j^  requires  such  deed,  or  will,  to  be  attested  by 

two  or  more  witnesses ;  but,  this  statute  is  silent 
as  to  the  manner  in  which  such  an  appointment 
may  be  revoked;  a  codicil,  therefore,  of  which  the 
sole  object  is  a  direct  revocation  of  the  appoint- 
ment of  a  guardiaut  may  effecit  that  object,  with- 
Caseof  excep-  out  being  attested  by  two  witnesses.    The  case 

tion  to  this  rule.  *' 

would  be  different,  where  such  revocation  was  only 
incidental  to  an  ulterior  object,  which  is  noteffect* 
ed  (g). 
Express  revo-      Rev6cations  of  wills  disposing  of  lands,  must  be 

cation  of  wills  .  ,  , 

disposing  of  Cither  cxprcss,  m  which  case  they  must  be  execut- 
cxecutedaccord-  ^d  according  to  the  provisions  of  the  statute  of 
ingto  the  statute;  frauds;  or.  implied,  by  operation  of  law,  notwith- 

standing 

Gregory  ▼.  Molenowrth^  9  Atk.  Wms.  387.     See,  anU^  p.  76. 
6«6.  {g)  Ex  parte  The  Earl  of 

(e)  Shield  V.  Duchess  of  Ilchester.    7    Ves.  376.     See 

Buekmgkamshiret  1  Atk.  631.  post,  ■ 
'     (/)  ^^•fc  ▼•  St.  Eloyy  2  p. 
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stending  that  statute  and  without  refereo^ce  to  the  bi^  mttatiop 

°  will  be  implied, 

intent  of  the  testator  (h).    Thus,  the  least  altera-  by  operation  of 
tion,  or  new  modelling,  of  the  devised  estate,  sub-  sfter  the  deviie, 
sequently  to  the  will,  operates  as  an  actual  revo-  S^n^^^ay 
cation  (i).    And,  if  a  devisor,  after  making  his  will,  ncw-modeiied. 
put  the  whole  interest  of  the  lands  devised  out  of 
himself,  by  any  conveyance  whatsoever,  it  is  a 
revocation;  although  he  take  back  again  the  very 
same  estate,  immediately  {k) :  or,  although,  without 
express  limitation,  it  result  to  him  (J).    And  a  bind-    A  bmding  con-*^ 
ing  contract  for  the  sale  of  lands  devised,  is,  in  lancu  devised^ 
Equity,  as  much  a  revocation,  as  a  conveyance  of  ^^"I'^^^JJ^^ 
the  land  would  be  at  Law.  The  will,  it  should  seem,  ▼<><»«<»• 
would  not  be  set  up  again;  even  by  an  abandonment 
of  the  contract  in  the  testator's  lifetime  (m). 

It  must  be  recollected,  however,  that,  if  the  own-    But  a  deviae  of 
er  of  an  unqualified  equitable  fee  devise  it  by  will,  kin^revokdi  i^ 
and  afterwards  take  a  conveyance  of  the  unquali-  a^SlSSS'^Uie 
fied  legal  fee,  this  is  no  revocation;  because  the  legal  fee: 
conveyance  was  incidental  to  the  equitable  fee: 
}ust  as  a  partition  is  no  revocation,  becaui^e  inci-    Nor  does  mere 
dent  to  a  joint  estate.     But  any  qualified  convey-  JSvocaSml^ 
ance  of  the  legal  fee,  however  slight,  would  operate 
a  revocation  (n).    A  partition,  as  has  just  been  inti- 

^  mated, 

(A)  Cave  v.  Hol/ord,  S  Ves.  Ves.  «22  ;  Cave  v.  Hol/ord,  S 

653 ;  Brydges  v.  Duke  of  Cham-  Ves.  659. 

•  <b«,  2  Ves.  Jim.  490.  (m)    Bennett    t.    Earl    of 

(t)  Sparrow  v.  Hardcastle,  S  TankerviUe,  19  Ves'.  178. 

Atk.  802 ;  WiUums  v.  OwenSf  (n)  Ward  v.  Moore,  4  Mad. 

2  Ves.  Jun.  599.  872;  Rose  v.  Conyngkame^  11 

(k)  Parsons  ▼.  Freeman^  8  Yea,  554;  Parsons  r.  Freeman, 

Atk.  747 ;  Fawser  v.  Jeffery,  2  3  Atk.  749;  KnoUys  v.  Alcock, 

Swanst.  274.  7  Ves.  564. 

(0  HarmiMd  t.  Ughmder,  6 
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iMt64»  does  not  revoke  n  will^  where  noihuig  las 
been  done  beyond  mere  partition :  but  tbe  case  of 
an  exchange  standa  on  different  grounds ;  a  par- 
tition may  be  forced ;  an  exchange  is  always  a  to- 
luntary  a^t;   on  partition  the  title  remains  the 

though  an  ex-    Same;  by  exchange  a  new  title  is  acoeptod.    There 

"*^  *^       is  no  inccMisistency^ therefore,  inthedecisions  which 

have  established,  that,  a  bare  partition  is  not  a  re- 

Tocation  of  a  previous  devise ;  but  that  an  exchange 

is(o). 

Beoueit  of  the     As  a  dc  visct  of  Isnds,  in  which  the  testator  at  the 

S?^Sy'S  time  of  makmg  his  wiU  had  only  an  equitable  es. 

teSto?s  acquu-!  ***^»  wouW  uot  bo  rovoked  by  his  merely  taking 
ing  the  legal  in-  ^e  legal  ostate  in  the  same^  without  modification, 

terest. 

and  doing  no  more  (p) ;  so,  mjbrtica%  merely  tak- 
ing a  transfer  of  the  l^al  interest  in  penonalty, 
will  not  operate  either  as  a  revooation  or  ademp* 
tion  of  a  previous  bequest,  by  a  peiaon  who  at  the 
time  had  only  the  equitable  intwest  therein  (9). 
Marriage,  com-     A  total  alteration  in  the  dreumstances  and  si- 
biHh<;££n,  tuation  of  a  tesfaitor,  has  heeaheii,  prmd/seia,  to 
SSptive'iSIS*.  i«P*y  »  reTOoatioa;  thus,  whera  a  smgle  man,  af- 
tioiiof  aprenoii*  ^^  deriong  Tm  whole  oatate,  varrim  and  haa  ia- 

ane;  a  reTocatktn  of  the  wifl  has  been  presumed, 
.(though  such  presumption  maybe  rebutted,)  where 
the  devisor  has  left  his  widow  and  issue  unprovid- 
ed for  (r).  Both  the  principle  and  the  practice  ap- 
ply 

(0)  Attorney  General  v.  Fi-         (r)  Kenehel  v.   Scr^fUm^  2 

gor,  8  Ves.  £81.  Bast,  542;  WUkinson  v.  Adarn^ 

{p)  RawHns  v.  Burgess,  2  1   Yes.  &  Bea.  465;    Moore 

Ves.   &  Bea.   585;    Perry  y.  v.    Moore^     1    Phinim.    438; 

PhelipSf  1  Ves.  Junr.  255.  Wright  y.  Sarmuda,  %  PhiHim. 

(g)  Dkigwell  V.   Askew,   1  267,  note. 
Cox,  427. 
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ply  equally  m  Urm  of  a  potimmons  cfafld  (s).    But, 
neither  marriage  alone,  nor  the  birth  of  children 
alone,  will,  without  other  special  circumstances, 
revoke  a  will  (t).    What  shall  be  deemed  a  '^  total    Id  what  caM» 
change  in  the  situation  of  a  testator's  family,**  may  been  set  aside  ^ 
he  matter  of  controversy  in  any  new  case:  but  all  ^^^^^  ^^ 
the  cases  in  which,  hitherto,  wills  of  hud  have  been 
set  aside  upon  this  doctrine,  have  been  very  simple 
in  their  circumstances;   and  such  as^  when  the 
doctrine  was  once  received,  could  admit  of  no 
doubt  with  respect  to  its  application.    In  all  of 
them,  the  will  has  been  that  of  a  person  who,  hav- 
ing no  children  at  the  time  of  making  it,  has  af- 
terwards married,  and  had  an  heir  bom  to  hitn. 
The  efibct  has  been,  to  let  in  such  after-bom  heir 
to  take  an  estate,  disposed  of  by  a  will  made  be- 
fore his  birth.    The  condition  mpHed  in  those 
cases  was,  that,  the  testator,  when  he  made  his  will 
in  favor  of  a  stranger,  or  more  remote  relation,  in- 
tended that  it  should  not  operate,  if  he  should  have 
an  heir  of  his  own  body.    Of  course  there  could  and  where  it 
be  no  room  for  the  operaticm  of  such  a  condition,  ab°y  V^idSowed 
when  the  testator,  at  the  date  of  his  will,  had  «>y<>i«"««>^ 
children,  of  whom  one  was  his  heir  apparent.    In 
such  case,  to  hold  the  will  revoked  as  to  the  re&l 
estate,  on  account  of  the  birth  of  children  by  a  se- 
cond marriage,  would  only  have  the  effect  of  let- 
ting the  eldest  son  into  the  whole  (u).    But,  where    Distinctioo 

...        where  the  will 
a  testator,  disposes  of  per- 
sonalty. 

(/)  Doe  V.  Lmcaskire^  5  T*  4  Mau.  &  Sel.  12.     See,  how* 

R*^9*  ever,  posit    sad  JohtuUm   v. 

(0  Shepherd  v.  Shepherd,  5  Johneton,  1  Phillim.  467, 474. 
T.  R.  52, note;  Doe  v.  Bafjord,         («)  Sheath  v.  York,  1  Vtf. 
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a  testator^  after  having  made  a  provision  by  will  for 
chikiten  by  his'  then  subsisting  marriage^  becomei} 
a  widower,  and  has  a  second  family;  thie  Ecclesi- 
astical Court  may,  on  reasonable  grounds,  declare 
the  will  revoked  as  to  the  personal  estate/ thereby 
letting  in  the  after-bom  children  with  those  of  the 
first  marriage  (w) ;  but,  the  principle  of  such  a  de- 
cision can  have  no  bearing  upon  the  devise  of  the 
real  estate.  As  the  disposition  of  property*  by  will 
may  be  conditional  and  contingent,  so  may  it^  re- 
Revocation  may  vocation;  or,  rather,  a  will,  or  codicil,  may  be  cu- 
be made  depen-  ,•     i     j  j     \l  -l-  ^      i 

dent  on  a  con-  tircly  dependent  on  a  contmgency,  so  as  to  have 
tmgency.  ^^  eflPcct,  as  a*  testamentary  instrument,  unless  un- 

der the  indicated  contingent  circumstances  (^).    - 
Enactments  of     Previously  to  the  statute  of  frauds,  wills  might 
fra^uds^M  to  re-  be Tcvoked,  by  cxpress  words,without  writing;  but 
fSS^nd:'^'^  the  6th  clause  of  that  statute  enacts,  that,  no  de- 
vise of  lands  shall  be  revocable  otherwise  than  by 
soine  other  wiU  or  codicil  in  writing,  or  other 
writing  declaring  the  same,  by  the  testator  him- 
self, or  in  his  presence,  and  by  his  direction  and 
consent;   but  all  devises  and  bequests  of  lai^ds 
and  tenements  shall  continue  in  force,  imtil  the 
same  Be  burnt,  cancelled,  torn  or  obliterated  by 
^the  testator,  or  by  his  direction  in  manner  afore- 
said ;  or  unless  the  same  be  altered  by  some  other 
.  iviU  or  codicil  in  writing,  or  other  writing  of  the 

devisdr, 

&  Bea.  997 :  and  see  Ex  parte  ever,  Thompson  v.  Shepherd^  t 

The  Earl  of  Ilchester,  7  Ves.  Cox,    165,  168;    Johnston  v. 

966.  Johnston,  1  PhiUioa.  472. 

(w)  Hollway  v.   Clark,  1  (»)  Parsons  v.  Lanoe,  1  Ves. 

Phillim.  9412;  Emerson  y.Bo-  Senr.  190;  Sinelair  v.  Hone^ 

vUle,  1  Phillini.  944:  see,  how-  6  Ves.  611. 
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devisor,  signed  ini  the  presence  of  three  witness- 
es dedaring  the  same.    This  clause  has  been  con-    ^o  sach  revo- 
strued  disjunctively;  and  it  is  settled,  that,  although  ^"rted by  ^^sub- 
three  witnesses  are  required  to  attest  and  sufn  sequent  wiU  or 

.  ^  codicil,  not  sub 

scribe  a  revocation  of  a  previous  will,  when  such  scribed  by  three 
revocation  is  sought  to  be  effected  by  a  subsequent 
vnU  or  codicil;  yet,  if,  by  any  other  writing,  the  but,  if  by  any  • 
testator  intend  barely  to  revoke  his  will,  without  (not'^a^'iii  or  co- 
more,  he  may  do  this,  effectuaUy,  by  a  writing  Sionb  diT 
signed  in  the  presence  of  three  witnesses,  who  need  ciared,  though 

^  *  •  three  witnesses 

not  subscribe  their  names  in  his  presence,  as  they  must  be  present  ^ 
must  to  a  will  of  real  estate  (y).    For,  however  signs  his  revocar 
singular  the  difference  between  the  5th  and  6th  ^orthe^ivT* 
sections  of  the  statute  of  frauds  may  appear;  and  ■ubscnbeit 
though  it  be  difficult  to  suppose  the  legislature 
meant  to  institute  one  mode  of  revocation,  so  near* 
ly  approaching,  and  yet  not  exactly  conformable, 
to  the  mode  of  disposition  prescribed;  still,  as  it 
has  specified  what  shall  be  sufficient  to  revoke ;  the 
enactment  is  conclusive.    And  there  is  certainly 
nothing  repugnant  to  the  common  Law,  in  declar*- 
ing,  that,  an  act  which  might  not  be  sufficient  to 
give,  shall  be  sufficient  to  revoke  («).    But,  where    The  heir  not 
the  revocation  of  a  devise  is  attempted  to  be  effect-  strument  pur- 
ed  by  an  instrument  purporting  to  be  also  a  will,  lEJlulaSd^ntein- 
disposing  of  the  property;  if  it  be  not  duly  execut-  jj"/4^^|J]^^  o'^a 
ed,  as  such,  within  the  5th  section  of  the  statute  of  previous  devUe, 

,  ^  .  if  such  instru- 

fraudis,  although  such  instrument  contam  express  ment  be  not  exe- 
words  of  re  vocation,  it  will  not  let  in  the  heir;  for  tothefiSS^ection 

xi,^  of  the  statute  of 
*"^  frauds: 
(y)     Eccleston    v.     Speke,         (ss)  Ex  parte  The  Earl  of 

Canhew,  SI  ;'Hoilv.  Clark,  S     Ikhester,   7  Ves.  372;  ElUs 

Mod.  220;   Grayson  Y.  Atkin--     v.  Smithy  I  WeB.  Juxa.  13. 

son,  2  Ves.  Senr.  458. 
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the  meaning  of  the  second  will,  in  suofa  cfuse,  most 

be  to  give  to  the  second  devisee  what  it  intends  to 

take  from  the  firsts  without  any  consideration  had 

to  the  heir;  and  if  the  second  devisee,  owing  to 

the  defectiveness  of  the  disposition  in  his  fevor,  can 

take  nothing,  the  first  will  lose  nothii^(a). 

Dirtioctioo,  «•     The  distinction,  however,  must  be  clearly  kept 

whetiicr  the  will  in  miod,  between  the  effect,  as  to  revocation,  aris* 

^*'^|^duiy**  ingout  of  a  will  not  duly  executed;  and  that  of  a 

rSSS^^^kSl  ^'^^^  ^^  lmA&  void  in  respect  of  the  incapacity  of 

pacity  of  the  dfs  the  devisoc  to  take  lb\    Even  a  irrant  which, 

from  the  incompetency  of  the  party  in  whose  fa« 

vor  it  was  made,  cannot  take  effect,  may  operate 

as  a  revocation  of  a  previous  will,  disposing  of  the 

The  neceflBity  same  subject  (c).    And,  as  it  is  the  statute  of  frauds 

of  finally  com-        ,  v-  ■■  •■■  ^   *      o 

pietiDg,  (in  order  aiooe  which  prcscnbes  certam  forms  as  necessary 
i^  aAS  to  naakfi  an  express  revocation  of  a  will  of  lands 
iiiir^iandr^  valid;  and  which  declares,  that,  unless  such  in- 
only  applies  to    strument  <rf  revocation  be  complete,  it  shall  be 

cases  within  the     _  * 

mischieft  the  altogether  inoperative ;  this  doctrine  is  not  exteivt 
to  reinedy.''       ^  to  csfics  whcrc  the  Statute  of  frauds  does  not 

apply.  Thus,  although  a  fisoffinent  of  lands  pre* 
viously  devised  may  fisdl,  for  want  of  due  livery 
of  seisin,  yet,  the  intention  of  the  feoffinr  being 
apparent,  the  devise  will  be  revoked  [d).  The 
same  observation  holds  aa  to  a  bargain  and  sale, 
which*  though  not  enroled  before  the  testator's 

death, 

(o)  Onions  v.  Tyrer^   1   P.  (c)    Beard  v.  Beard^  8  Atk. 

WniB.  S45 ;  S.  C.  Prec.  in  Cha.  7«. 

460 ;  Eccieston  ▼.  Spcke^  Garth.  (d)  Ex  parte  Earl  of  Ikkes- 

aO*  ter,    7  Vee.   S70;    Beard  v. 


(6)  Roper  v.  RadcUgt^  10     Beari^  vbi  mtpriL 
Mod.  239. 


WILLS.  INTESTACY.  '  309 

deaths  is  a  revocation  (^).    So>  ii,  after  a  devise; 

a  man  convey  his  estate  by  lease  and  release,  to 

trustees,  to  the  use  of  himself  and  his  heirs  untU 

his  marriage,  and  after  his  marriage  to  himself 

for  life,  with  the  tisvM  remainders;  though  the 

party  die  before  marriage  this  conveyance  will 

amount  to  a  revocation  (/).    And  a  renewal  of    GeiHvaiiy,  re- 

a  lease,  generaUy  speaking,  operates  as  a  rero*  revokes  a  de?iM 

cation  (^);    but  the  context  of  the  will  may,  it  f^JJ^^I^^^J^S^ 

seems,  control  this  construction  (h) :  thus,  where  context  of  the 

'^  will  may  control 

a  testator  gives  a  lease,  and  all  the  term,  estate,  or  this  construction. 
interest  which  shall  be  to  come  therein,  at  the  time 
of  his  decease ;  or,  where  he  makes  a  reversionary 
bequest  of  all  the  t^rm,  estate,  and  interest,  which 
shall  be  to  come  in  leasehold  property,  at  the  de- 
cease of  the  first  taker,  expressly  providing  for  the 
charges  of  renewal :  in  the  first  case,  no  r^ubli- 
cation  would  be  necessary,  upon  a  renewal  by  the 
testator  in  his  lifetime ;  and  in  the  other  case,  any 
renewals  by  the  first  taker  would  be  coupled  with 
a  trust  for  the  ulterior  objects  oi  the  testatoi^s 
bounty  ($)•    The  question,  in  these  cases,  turns 

upcMi 

(e)   Sparrow  v.  HardcastlCf  4^0;  Vave  v.  Holford,  3  Ves. 

3  Atk.  SOS ;  Fawser  v.  feffery^  659. 

2  Swanst.  274.  (g)  Marwood  v.  Turner^  $ 

(/)  Earl  of  LincohCs  case,  P.  Wms.  170;  Ahney  v.  Mil- 

f  Freera.  202;  confirmed,  on  fer,  2  Atk.  597. 

appeal,  is  Dom.  Proc,  Show,  (A)  James  v.  Dean^  1 1  Ves. 

P.C.I  54;   Arthur  r.  Boeken'  890. 

Aam,  Fitzgibbon,  241.    In  Doe  (t)  Janiei  y.  Dean,  15  Ves. 

y.  PoU,  2   Dougl.  722,  Lord  239;    Stirling  v.  Lidyard,   3 

Mansfield  sahl,  **  the  absurdity  Atk.   199;    Carte  v.    Carte^ 

of  Lwd  LincoMs  case  is  sbodc-  Ridgeway,  222 ;    S.  C.  S  Atk. 

ing;  but  it  is  now  Law:"  see  176. 
Goodtkk  V.  Otway,  7  T.  R. 
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upon  the  intention,  to  be  collected  from  the  lan- 

EflTect,  as  to    guage  of  the  will  (k).     With  respect  to  copyholds, 

surmder  of^  ^  ^  Surrender  to  the  uses  of  a  marriage  settlem^it 

copyholds.         ^jjj  j^^^  rcvoke  a  surrender  to  the  use  of  a  will, 

and  a  devise  of  such  copyholds  (/)• 
A  conveyance      If  a  Conveyance,  or  recovery,  be  for  a  particular, 
Sty  for  money  "  Kuuted,  purposc;  then  neither  of  them  revokes  a 
^^'^touT*^**^  previous  devise  of  the  estate  conveyed,  further  than 

is  necessary  for  that  express  purpose  (m):  sup- 

posing  such  purpose  is  only  to  give  a  security  for 

a  sum  of  money  (»)•    Thus,  if  a  person  mortgage 

a  devised  estate,  not  only  by  lease  and  release,  but, 

by  fine;  this,  in  Equity,  will  be  only  a  revocation 

pro  tanto  (o) :  even  a  mortgage  in  fee  to  the  de- 

A  sttbiequeat  viscc  does  uot  rcvokc  the  devise  (p).    Upon  the 

y^,  though'lt  same  principle,  if  a  man,  being  seised  in  fee  of  a 

"^^fi*^^*^^  freehold,  make  his  will;  thitwill  is  not  revoked 

of  Uie  property:  ' 

by  his  afterwards  granting  a  lease  of  his  estieite. 

The  devisee  takes  the  estate,  subject  to  the  lease  (q), 
but  a  lease  to  the  The  rcasou  of  the  thing  would  be  the  same,  al- 
not  to  commence  though  such  Icasc  wcrc  made  to  the  devisee  him- 

SI  deviir**  "^  s^'^J  ^^^  *^®  devisor  might  naturally  choose  to  re- 
would  be  ihcon-  gerve  a  rent  during  his  lifetime :  the  case  would 

sistentwith,  and  ^  ^ 

a  revocation  of,    be  different,  if  the  lease  were  made  to  commence 

the  devise. 

€^ter  the  testator's  death;  that  would  be  a  revoca- 
tion 

(*)  Skater  V.  Notofif  1 6  Ves.  (o)  Casbome  v.  Scarf e,  1 A tk. 

201;    Colegrave  v.  Manhy^  6  606;  Rider  v.    Wager,  2  P. 

Mad.  84.  Wins.  334. 

{l)  Vomer  ▼.  Jeffery,  3Baro.  (jp)  Baxter  v.  Dyer,  5  Ves, 

&  Aid.  470.  664. 

(m)  Parsons  v.  JF^eeman,  3  ,  (j)     Lambe    v.   Parker,   t 

Atk.  748.  Freem.  284;  Roey.  Wegg,  6 

(n)     Fawser    v.   Jeffery,  2  T.  R.  710. 
Swanst.  273. 
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tion  of  the  devise  in  toto;  for  the  two  dispositions 

would  be  altogether  inconsistent  (r).   Where,  how-  a  partial  incou- 

,  ,.  .,.  o  ^      •     •       sistency,  how- 

ever,  a  subsequent  disposition  ot  property  is  m-  ever,oiiiy  induces 
consistent  with  a  previous  devise;  if  there  be  but  {j^pl*  "^^^^^ 
an  inconsistency  in  part,  it  is  a  revocation  as  to 
that  part  only  {s).    And,  a  second  will  being  no  and  though  it  be 
revocation  of  a  former  one,  further  than  as  it  is  ^art7  m^ade  a 
inconsistent  therewith ;  it  will  not  be  enough  to  ?^^f  "^  ^ »";  y^** 

'  •^  if  its  contents  do 

prove  that  a  second  will  was  made,  without  pro-  not  appear,  it 

,..  -ii-.  I  iTm        cannot  revoke  a 

ducmg  it,  and  shewing  it  to  be  not  merely  differ-  former  wiu. 
ent  from,   but    incompatible   with,  the   former. 
Otherwise,  the  fraudulent  suppression  of  a  second 
will,  which  was  intended  merely  as  a  confirmation, 
might  be  made  to  operate  as  a  revocation  (/).    . 

As  the  bankrupt  laws  take  the  property  of  a  to  what  extent 
bankrupt  out  of  his  hands  only  for  the  purpose  of  j^^o^tfon?^  **  * 
paying  his  creditors,  a  devise  of  real  estate  is  not 
revoked  by  an  act  of  bankruptcy,  further  than 
may  be  necessary  for  the  payment  of  the  demands 
of  the  testator;  the  surplus  will  remain  well  de- 
vised (a). 

It  would  be  an  untenable  position  to  maintain,  a  second  win, 
that,  a  devisor  by  making  a  second  will,  in  terms  may  b^'iarT"* 
large  enough  to  include  all  his  property ;  must,  ne-  enough  to  in- 

ciuoe  all  a  testa* 

cessarily,  have  meant  to  revoke  a  former  will:  to  ^or's  property, 

i"i*»»  11  1  **^'  necessariJy  a 

have  this  effect  it  must  be  shewn,  that,  the  dispo-  revocation  of  a 

former  will. 

sition 

(r)    Coke  V.   Bullock^  Cro.  Cowper,  90;   S,    C.  inDom. 

Jac.  49 ;  cited  also  in  Perkins  v.  Proc,   7  Br.  P.  C.  349,  folio 

Walker,  1  Vern.  97,  but  omit-  edit. 

ting  the  most  material  circum-  (t)  Hitchins  v.  Basset,  3  Mod. 

stance, — the  time  when  the  lease  208,   affirmed  in  Dom  Proc. 

was  to  commence:   Hodgktn^  Show.  P.  C.  149. 

$on  V.  Wood,  Cro.  Car.  24.  (t*)  Charman  v,  Chdrman,  14 

(s)  Harwood  v.   GoodrighS,  Ves.  584. 
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sition  of  the  property  made  ty  the  two  wills  is  in- 
consistent.   It  would  be  an  assumption,  of  what 
is  not  a  necessary  inference,  to  say,  that,  by  his  se- 
cond will,  the  testator  must  have  intended  either 
to  confirm,  or  revoke,  the  dispositions  contained 
in  the  first  will :  there  is  a  third  proposition — ^he 
might  not  have  contemplated  to  do  either,  bat  to 
make  a  mere  collateral  disposition  of  the  proper- 
A  declared  in-  ty  (fv).    And  as,  before  the  statute  of  frauds,  parol 
by  *a*  fJrurra^  declarations  of  an  intention  to  revoke  by  a  future 
cation^"'  ^^^  ^^*  would  tiot  havc  amounted  to  a  present  revo- 
cation (x) ;  so,  the  same  sense  conveyed,  now,  in 
writing  will  have  no  further  operation,  than  such 
a  parol  declaration  would  have  had  before  the  sta- 
tute (y). 
But  where  a      But,  Where  a  testator  has  by  a  codicil  expressly 
revokeaThe  pre^  rcvoked  the  wholc  of  a  prcvious  devise,  and  has 
dis^ftioi^mSt  *ak^^  ^P0»  himself  to  declare  over  again  all  the 
depeiid  on  the     trusts ;  it  is  in  his  new  disposition  alone  that  the 

codicil  alone.  *^ 

testamentary  title  to  his  property  must  be  sought. 
There  may  be  strong  ground  for  supposing,  that, 
it  was  by  a  mere  slip  he  omitted  to  dispose  of  part 
by  the  codicil,  as  he  had  done  by  his  Will;  but  this 
omission  a  Court  of  Equity  cannot  supply  (a). 
Effect  of  a  CO-      A  codicil,  howevcr,  added  merely  for  a  particu- 

dicily  added  only  ,  /«'«•..  i  . 

for  a  particular    l&i*  purposc,  (such,  for  mstaucc,  as  changmg  an  ex- 
purpoae.  ecutor,but  confirming  the  will  in  all  other  respects,) 

will  not  have  the  effect  of  setting  up  again  a  part 
of  the  will,  revoked  by  a  former  codicil  (a). 

(«)  Thomas  v.  Evans,   2    supra.       ^  Conveyance, 

East,  494.  (z)  Holder  v.  Hon>ell,  8  Ves. 

(x)  Cranvel  v.  Sanders,  Cro.  108. 

Jac  497.  (a)   Crosbie  v.  M*Doual,  4 

(if)  Thomas  ▼•  Evans^  ubi  Ves.  616. 
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A  cQAveyancej  oar  otl^x  instrmn^Qtj  olifeained  l^y     Q»are,  whe- 
Such  fraud  a^d  eovii^  as  would  render  it  a  nuUity  menntho^gMm- 
even  at  eommcm  Law^  cannot,  of  e^urse,  revoke  a  ^^^^  ordered 
wai(fc);  but,  in  what  cases  a  ^^^,  though  liable  *;,^„\/£^^^^ 
to  be  impeached  in  Equity,  and  ordered  to  be  de-  ^p^*^^  J*  *  ^^ 
livered  up  as  improperly  obtained,  may,  notwithr 
standing,  operate  a  revocation,  is,  perhaps,  hard- 
ly yet  settled.  Where  the  party  executing  thought, 
that,  by  such  conveyanoe  his  will  was  revolted; 
and  where  a  reoopyeyanoe  would  he  necessary  to 
remedy  the  fraud;  Lord  Alvanley  was  of  opinion, 
that,  the  impeached  instrument,  though  set  aside 
and  niade  ineffisctual  for  other  purposes,  would 
still  be  a  revocation  (c).     Lord  Thurlow  thought 
differently  (d) ;  but  Lord  Eldon  seems  to  have  in- 
clined in  favor  of  Lord  Alvanley's  doctrine  (^). 

Where  an  instrument  revoking  legacies  bears    Where  an  in- 
upon  the  face  of  it  evidence,  that,  it  was  entirely  ing  legacies  is, 
grounded  upon  misinformation  or  mistaM,  the  he-  ground^^^  ^  '^' 


on  mis- 


quests  made  by  the  wiU  remain  good(/).     But,  SJ^^^ff^^t^E^^^^^^ 
where  a  testator  assigns,  as  a  reason  for  his  revo^  ty:  biit  wb^re  a 

poubt  18  assigned 

cation,  not  only  doubts  whether  the  objects  of  his  as  a  reason  for  re- 
once  intended  bounty  are  alive,  but,  also  whether,  caTbeno inquiry 
they  may  not,  even  if  living,  he  well  provided  for;  doS^I^2*weii 
a  revocation  grounded  on  this  double  uncertainty  ^^^^^  ^^  "*^*- 
must  take  effect;  and  a  Court  of  Equity  will  not 

inquire 

(6)  ffiehf  Yp  Mor^^t  Amb).         {d)  See  the  cases  cited  in  tbe 

215.  last  note. 

(c)  Hawes  v,  Wyattf  2  Cox,         (e)  Attqrney  General  v.  V%^ 

^68;  S.  C.  8  Br.  U7;  ffar-  gor,  3  Ves.  283. 
mood  V.  Oglander,  6  V^.  ^Ijl;         (/)  Campbell  v.  Frfinoh,  S 

EsP  parte  The  Earlof  Ikheter,  Ves.  323. 
7  Vcs.  374, 

X2 
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inquire  whether  the  legatees  are,  or  are  not,  weH 

provided  for  (gf):  the  testator  will  he  understood 

to  have  determined  to  quiet  his  own  doubts,  and 

to  settle  them  himself  on  some  certain  foundation; 

not  leaving  them  to  be  litigated  after  his  death  (h). 

And  where  a  So,  although  there  may  be  cases  in  which,  notwith- 

Bcribes'^a^parti-    Standing  a  Condition  prescribes  the  means,  yet,  the 

pro^f of^kM-    ^^^  being  obtained,  the  means  may  be  overlooked ; 

tee'g  existence,  no  gjin   tj^jg  j-yle  of  the  civil  Law  can  ucvcr  govern 

other  mode  of  ^  ^  *=*     ^ 

proof  will  avail,  a  casc,  in  which  a  testator  has  prescribed  particu- 
lar means  of  proving  the  existence  of  a  legatee,  as 
an  express  condition,  upon  which  alone  he  is  to  be 
entitled  to  the  legacy ;  and  with  a  direction,  that, 
if  such  proof  be  not  given  within  a  limited  time, 
the  legacy  shall  sink  into  the  residue.  In  this 
case,  if  the  particular  mode  of  proof  prescribed  be 
not  given,  the  legacy  cannot  be  claimed,  although 
the  existence  of  the  legatee  may,  by  other  means, 
appear  (i). 
Though  a  tea-      There  can  be  no  doubt,  that,  the  contents  or 

tameiitary  iiistru-       ,,  o        .      .  ^-^  ^  i. 

ment  be  lost,  its  substaucc  ot  a  testamentary  mstrument  may  be 
wtSXr^^''  established,  though  the  instrument  itself  cannot  be 

produced,  upon  satisfactory  proof  being  given  that 
it  was  duly  made  by  the  testator,  and  was  not  re- 
voked by  him:  for  example,  either  by  shewing  that 
the  instrument  existed  after  the  testator's  death; 
or  that  it  was  destroyed  in  his  lifetime  without  his 
privity  or  consent  (A).  It  is  also  well  settled,  that, 
in  legal  consideration,  a  will  may  be  cancelled  with- 
out 

(g)    Attorney     General  v.   .      (%)  Tulkv.  HauU^ch^lYes. 
^  Ward^  S  Ves.  331.  &  Bea.  259. 

(fi)    Attorney    General  v.         (k)  Davis  v,  DavU,  2  Ad- 
Lloyd^  3  Atk.  55t.  dams,  224. 
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out  being  revoked.    The  cancellinff  is  an  equivocal     a  will  though 

,  .  cancelled  is  not 

act,  and  m  order  to  operate  as  a  revocation  must  revoked,  unless 
be  done  animo  revocandi  (J).     Thus,  cancelling  a  ^^^^  ZMeiian- 
former  will,  on  a,  presumption  that  a  latter,  devis-  *'*•' 
ing  the  same  lan^  to  the  same  uses,  was  effective, 
would  be  no  revocation  of  the  former,  if  the  latter 
proved  to  be  void  (m).     But,  although  the  cancel- 
lation of  a  will  does  not  necessarily  infer  any  in- 
tentional abandonment  of  the  dispositions  contain- 
ed in,  or,  consequently,  any  revocation  of  it ;  yet, 
this  is  the  ordinary  inference.     And,  in  order  to  but  the  cancelled 
bar  its  application  to  any  particular  case  of  can-  belh"™^"!^^ 
celling,  two  things  at  least  are  requisite;  first,  it  fi"^^,jedwmTnd 
must  be  proved,  that,  the  cancelled  paper  once  ex-  it  must,  also,  be 
isted  as  sc finished  will ;  secondly,  it  must  be  clear-  testators  mind 
ly  shewn,  that,  the  testator  adhered  to  it  through  ^  subst^nce^of  the 
out,  in  mind  and  intention,  notwithstanding  its  Jle^Tb}'!'"  '"'''*'' 
cancellation  (n) :  restricting,  however,  this  latter 
dictum,  to  a  certain  extent,  by  the  qualification  es- 
tablished in  Onions  v.  Tyrer,  in  cases  where  a  sub- 
stituted will  proves  inoperative. 

Where  a  testator  has  executed  duplicates  of  his     When  dupii- 
will,  and  retained  one  part  only  in  his  own  posses-  ex*^uted.Tow  "^^ 
sion;  if  he  destroyed  that  part,  the  legal  presump-  [?J^^^Jj^  on^^^rt 
tion  would  be,  that,  he  intended  to  revoke  his  will  affords  a  pre- 

-  J     "I        1  sumption  of  an 

altogether ;  and  the  duplicates  in  the  possession  intent  to  reyoke 
of  others  would  not  avail  (o).    If  the  testator  him-    ®  ^  ®  *' 
self  had  possession  of  both  parts,  the  same  pre- 
sumption 

{])  Burtonsham  v.   Gilbert^  (n)  Lord  John    Thynne  v. 

Cowp.  5% ;    Johnston  v.  John-  Stanhope^  1  Addams,  54. 

ston^  1  Phillim.  466.  (o)  Sir  Edward  Seymour^s 

(m)  Ofwms  V.    Tyrer,  3  P.  case,  cited  8  P.  Wms.  345. 
Wms.  345. 
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sattipti6ti  wocild  hold^HioYigk  vr^Aer.    And,  evca 

if,  having  1)oth  in  his  possessioli,  he  altered  one, 

and  then  destroyed  tJUilt  which  he  had  altered,  there 

also  the  presumption  of  intended  veVocalion  would 

exist;  1[>ut  i^till  weal:^r,  and  more<eajpaMe of heing 

Whether  the    rebutted  (p) .    Lord  Mansfield  held  it  fl<ftt)ed>  that, 

second  will  re-    if  a  Biau  by  a  secoud  will  revoked  a  former,  yet,  if 

^t»*up  a^lTihe  he  teep  the  first  will  unde^royed,  and  afterwards 

first  wiiudepends  Jestroy  the  second,  the  firsrt  win  is  Tevived  (q): 

oiicircumstaDces.  j  ^  \3/ 

considerable  doubt,  however,  has  been,  judicially, 
expressed  on  this  head ;  tfnd  it  rdther  seems,  that, 
it  must  be  considered  as  a  q[uestion 'of  intention, 
to  be  decided  according  to  the  circumstances  of 
each  'particular  case  (r). 
Partial  obiiter-      The  obliteration  of  part  of  a  win  operates  as  a 
only  pro  tanto:    I'cvocation  oiily  pTo  ttttUo  (s).    (But,  the  obttteni^ 
o?a'c£'^r  tion  of  fe  cddidl  may  have  the  effect  df  cancelling 
Klon'inSr  ^  Wterfl^eation  in  a  will,  if  it  appear  cleanly,  that, 
will.  the  codicil  and  the  interlineation  had  the  same  ob- 

ject in  view ;  and,  that,  the  testator,  by  obhtemt- 
ing  the  codicO,  intended  to  renounce  that  object. 
And  canceiia-  ahd  uot  merely  the  *wodk  of  effecting  it(*).    And, 
neraity«  revokes  as  a  codicil  IS,  primdjocie,  dependent  on  the  win, 
a  codicil.  cancenation  of  the  wfll  is,  generaOy,  an  implied 


vocation  of  the  codicil :  there  have,  indeed,  been 
cases,  where  a  codicil  has  appea:red  so  independent 

of, 

{p)  PemherUm  v.  PemkerUMf  PhiiliAi.  33;    Ustkke  y.  Bam- 

13  Yes.  310.  den,  %  Addams,  125. 

(g)  Harwood  v.  Goodright,  {s)  Larkms  v.   Larkms,  3 

Cowp.  91 .  Bos.  &  Pull.  21 ;  Short  v.  SwiUh, 

(r)    Moore    y.  Metcalf,   1  ^  Bast,  429. 

Pliilliin.  400;  luid,  on  a|ipeal  (t)   Utttnon^v,  UMersm^S 

before  the  Court  of  Ddegaites,  Yes.  &  Bmu  J23. 
ibid,   419;  Hooton  y.  Head^  3 
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of,  find  imcoimected  ,with  the  will,  tha,t,  y^^er 
circumstances,  the  ^o4icU  hae  been  established, 
though  th^  will  has  bees^  held  invfdid-  Such  cases 
hfkve  turned  upon  dear  intei^tion^  repelling  the  le- 
gal presumption,  and  shewiqg^that  the  testator  de- 
signed 4o  lei^ve  the  codicil  operative,  notwplthstand- 
ing  jthe  revocation  of  the  will  (u). 

Where  a  power  of  disposition  is  e?:eii*cised  by  a     When  powers 

'  .  1-.  ^«      of  disposition  are 

testameAtary  instrument,  such  an  instrument  is,  to  be  executed 
from  its  very  nature,  revocable  up  to  the  death  of  nfa^  be  revoked, 
the  party  executing  it ;  an^  .that  without  any  fresh  ^||^o2t  reserv- 
power  of  revocation  jeserved  in  the  first  testaipen-  '"s  ^esh  power 

•^  ,  111®^  revocation. 

tary  instrument;  whiqh  reservation  would  have 
been  necessary  in  the  case  of  a  deed  (itv). 

As,  in  Equity,  an  estate  cpintracted  for  by,  but    lu  Equity,  an 
not  actually  conveyed  to,  a  testator,  wiU  pass  un-  for  by  a  testator, 
der  a,geueraLdevise.qf  his  estates  (j?);  ,the  converse  S^beofhu  * 
equally  holds:  -therefore,  although  a  coyen^^nt, .pr  ^'J^j^'hig 
articles,  fox  conveyance  of  a  devised  qstate,  dp  agreement  to 

•^  '  .  .  conyey  a  devised 

not  at  common  Law  revoke  a  will,  yet,  if  en-  estate,  is  an  equit- 

,        j.,«  11.1  •jj?        xi_  ij    able  revocation  of 

tered  mto  for  a  valuable  consideration,  they  would,  the  devise: 
in '  a  Court  of  Equity,  amount  (to  a  conveyance ; 
and,  consequently,  be  an  equitable  revocation  of  a 
will,  or  of  any  .writing  in  tbdnatur^  therepf  (y). 
£]ar,^eYery<devise,of  real  estatctis  specific  Q^);  and,  no  man  can  dc- 

,     .        vise  land  which 

being 

.(«)  Medlycoit  v.  Assheton^  2  Oke  y.  Heathy  lVes.Senr.  1S9. 

Addams,  2S1.  («)  Capel  y.  Girdler,  9  Ves. 

(w)  Hatcher    v.    Curtis,  %  510;    Broome  v.  Monck,   10 

Freem.  61 ;  Duke  of  Martbo"  Ves.  605. 

rough  y.   Lord  Qodolphin,  %  (y)   Cotter  y.  Layer,  %  P. 

Ves.  Seiir.  77;  Reid  y.  Sher-  ,Wms.  6^4;  Attorney, General 

gold,  10  Ves.  379;  Hobson  v.  .v..ri^or,.8  Ves.  ;^89. 

Blackburn,    1   Addams,  ^78;  {z)  JfiiU  v.  Cock,l  Ves.  & 
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he  had  not  boih  being  Considered  in  the  nature  of  an  appointment 

will,  aud  of  his  of  particular  lands  to  a  particular  devisee,  it  is  a 

^   '  necessary  consequence  of  this  principle,  that,  no 

man  can  legally  devise  lands,  to  which  he  has  not 
a  legal  title  at  the  date  of  the  appointment,  and  of 
his  death ;  nor  can  such  a  devise  be  held  good  in 
Equity  where  the  equitable  title^was  not  in  the 
thougii  it  is  po8.  devisor  at  both  those  periods  (a).     The  estate  may^ 

sible  for  the  •iii*^i*^  ^x*         i  i  i* 

estate  to  have  mdccd,  durmg  the  mtervenmg  time  have  been  di- 
[he"nSniIig"  ^cstcd,  and  yet  the  will  may,  without  republica- 
time,  and  yet  for  tiQ^,  Stand  i^ood.     Thus,  if  a  devisor,  seised  in  fee 

the  will  to  stand  '  o 

good,  witiiout  at  the  time  of  the  devise,  be  disseised,  but  after- 
^^^  *  wards  purge  the  disseisin  by  re-entry ;  the  estate 

will  not  merely  be  revested,  but,  in  consideration 

of  Law,  the  disseise^  will  be  held  to  have  been  in 

possession  from  the  time  of  disseisin,  by  relation ; 

and,  as  a  necessary  corollary,  his  will,  disposing  of 

that  property,  will  need  no  republication  to  render 

and  though  a  tes-  it  Valid  (b).    And  though  if  a  testator  devise  lands 

ed  at  th^tir^Te  of  which  he  is  at  the  time  actually  disseised,  the 

JJSfV'he^be  re-  ^^^  caunot  pass  the  lauds,  if  the  devisor  die  before 

?Jit?uffdevb2^®  ^^  remitted  by  entry  thereupon ;  yet,  if  he  do 

should  seem  to  be  enter,  after  he  has  made  his  will,  andif  it  besound 

good. 

law,  (as  seems  established  by  the  cases  cited,)  that, 
such  entry  has  relation,  to  all  intents  and  purposes, 
to  the  time  of  the  disseisin ;  then,  such  will,  not- 
withstanding 


Bea.  175;  Milnes  v.  Slater^  8 
Ve«.  305. 

(a)  Hartvood  y.  Gaodright, 
Cowp.  90 ;  Howe  v.  Earl  Dart' 
mofUhf  7  Ves.  147;  Rose  v, 
Conyngluune,    11  Ves.  554; 


BrudeneU  y.  Boughton^  2  Atk. 

272. 

(b)  Goodiitle  v.  Otway,  1 
Bos.  &  Pull.  603;  citmg  the 
leading  caseof  J?mnA;erv.  Cook^ 
11  Mod.  126. 
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withstanding  it  was  executed  when  the  devisor 
had  only  jus  ad  rem,  not  in  re,  will  operate  as  a 
good  devise  (c). 

But,  if  a  mortgagee  in  fee  devise  all  his  lands,  the  A  devise  by  a 
mortgaged  lands  will  not  pass,  unless  the  equity  of  hlsiandl^m  not 
redemption  has  been  foreclosed,  previously  to  the  ^ged^unXrand 
execution  of  the  will :  a  subsequent  foreclosure  *  subsequent 

^  foreclosure 

would  be  a  new  purchase  of  the  lands,  and,  there-  would  be  a  new 

purchase. 

fore,  upon  the  principles  already  stated,  the  will 
could  not,  by  anticipation,  dispose  of  them(rf). 
With  respect  to  copyholds,  however,  as  they  are    But  copyholds 

•J        J  ii»xi-  i»i.''Lxi.  ^  which  accrue  to 

considered  parcel  of  the  manor  of  which  they  are  the  lord,  after  a 
holden,  if  the  manor  itself  be  well  devised,  copy-  ^^^lli^S^^^^^^^ 
hold. premises  purchased  by,  or  which  come  by  "ng^^if  ***®[^^' 
escheat  to,  the  lord,  subsequently  to  the  execution  descent  of  the 
of  his  wiU,  pass  thereunder :  for  the  will  operated  die  intestate. 
on  the  whole  manor,  of  which  all  the  copyholds  are 
part.    The  case  may  be  illustrated  by  supposing, 
that,  the  lord  has  been  seised  of  the  manor  ex  parte 
matemd,  in  which  case,  any  newly  acquired  copy- 
hold, purchased  by  him,  would  not  descend,  if  he 
died  intestate,  to  his  heirs  ex  parte  patemd  {e). 

It  is  clearly  settled,  that,  a  codicil  to  a  will  re-     a  codicil  to  a 
publishes  that  wiU;  and,  also,  that,  the  republica-  St^f'S* 
tion  of  a  former  will  supersedes  one  of  later  date,  republication  of  a 

,  _,  _  ,       /»  -n  -■•   •!     /•  former  will  su- 

and  reestablishes  the  first.    Even  a  codicil  of  per-  persedesoneof 
sonklty,  if  executed  so  as  to  act  on  the  subject,  error  or^fraud  be 
that  is,  if  attested  by  three  witnesses,  republishes  a  ®*'®^°' 

will 

(c).  Attorney  General  v.  Ft-  post^  as  to  mortgages  o£  Lease' 

gar,   8  Ves.  282.  hold  premises. 

(d)  Casbome  v.  Scarf e,  1  (e)Roe  v.  Wegg,  6  T.  R. 
Atk.  606;  Arthur  v.  Bocken-  710;  St.  Paul  v.  Lord  Dud- 
ham,  Fitz-GibboQ,  UO:   see,  ley  ^  Ward,  15  Yes.  172. 
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v^  of  Iwds.    Ko  eyjiideaGe  of  intwtion  to  sepuV 
liah  is  ffequiaiAe;  the  yery  act ^of  jRtutkiog  the  codi- 
cil^ prima  Jiicie  at  least,  infers  the  intention.    It  is 
true,  jijf^eed,  tjhat^  1^  prima  facie  ujifiarenee  may 
he  jrehttt^d,  by  pi^of  that  4he  a,ct  was  done  by  the 
d^CQftsedin  eixor^or  i9^tawedfi(Qm  himby  jGraud(^): 
andj  iwe  ^aU  ^ee^  shortly,  (that  the  cule  4oes  not 
^irtend  to  sett>k^  up  agai|i.a;lApsed,  adieemed,  or 
6»tii^ed  legacy. 
A  specific  le.     TJbe  jcriteriqii  ^of  a  spQ<}|gtc  legftciy  4fi,  tbilt,  it  is 
SS'ii°iiibie"toliiiWe  to  a.dwa|vfeipu;  .th«t,  when  the  thing  be- 
SSlS^'l^'*  queathed  is  once  gooe,  it  is  lo^t  to  the  legatee  {g). 
^'Tthere  to  an  ^^^  th€trefore,;ajtestator  ibequoath  a  legacy  of  cer- 
«iid  to  the  claim  tain  stock  in  (the  public  funds,  <Nr  (^  a  tparticidar 

of  the  legatee:  '' 

debt,  so  described  as  ^to  render  the  bequest,  jn  ei- 
th^  case,  specific;  if  tha^  stock  should  be  after- 
wards sold  o^t  by  (the  \testator,  or  if  that  debt 
should,  lin  his  lifetime^  be  paid  or  cancelled,  the  le- 
gacy would  be.adeemed  {^.   V^herquestion,  in,such 
cases,  does  not  tuni  ronrthe^VRtention  of  the  testa- 
or  there  would    tor.    Jhc  jdca  of  proceeding  on  the  4mmus  adi- 
^i^txtTr^'  men^i  (though  suppcMrted  jby  ^plausible  reasoning) 
^ii^wy*ic^^*^  was  ifoundito  .introduce  a  degree  ctf  confusion  into 
cy :  the  decisions  on  the  subjeot^ .  and  to  afford  no  pre- 

.oise  rule(i).    lEt  seems^  rtherefore,  now.  established, 
•thi^t,  the 'principle  of  ademption,  whenever  thcites- 

tator 

(/)  Rogers  t.  PUHs,  1  Ad-  (g)  Parrot  v.  Worsfold,   1 

dams,  d7;  Barnes  v.  Crowe,  1  Jac.  &:  Walk.  601. 

Ves.    Jwur.    4S7;    Hulme  y.  ,(A)^«AiiMnMr,T.)jlf' Criiire,  2 

Hey  gate,  1  Meriv.  294;  Good-  Br.  109. 

Ibfe  y.  Meredith,  2  Mau.  &  (t)  Stanley  v,.PoiUr,  2,Cox, 

8A.  14;   Pigott  y.  Waller,  J  182;    Humpkr^s    y.    Hm- 

Ves.  .124.  phreySribuLlBB. 
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tflrt;oor  tm  Umself  received,  or  otiberwise  dispoaed 
itf,  the  thing  ^en,  k,  that,  such  thmg  no  longer 
exii^ts :  for  if,  after  a  particular  debt  ^^en  by  will 
had  been  recdved  by  ttfae  testatoor,  it  could  be  de- 
manded by  the  legatee,  that  would  be  rooaverting 
it  into  a  pecuniary,  instead  of  a  specific,  legacy  (k\ 
Where,  indeed,  the  identical  corpf^  18  not. giyen!(/),  but  where  the 
'Where  the  legacy  is  not  specific,  but  what  is  term-  ^K^  there, 
ed  in  the  civil  Law  a  demongtrative  legacy;  ithat  nW2ned?S; 
is,  a  general  pecuniary  legacy,  wiih  a  particular  *  aemonftrattyc 
security  pointed  out,  as  a  convenient  mode  of  pay-  adeemed. 
raent ;  there,  although .  such  security  may  be  called 
in,  or  fail,  the  legacy  will  not  be  adeemed  (aif). 
But,  when  it  is  once  settled,  that  a  legacy  is  spe- 
cific, the 'only  safe  and  clear  way  is  to  adhere  to 
the  plain  rule,— ^that  there  is  an  ^end  of  a  specific 
gift,  if  the  specific  thing  do  not  exist  at  the  testa- 
tor^s  death  (n). 

If  a  testator  bequeath  a  sum  of  stock  ^^  standing    what  deacrip. 
in  his  name,''  this  is  a  specific  bequest  (o);  as  it  Jl^JStlrf'stock 
would  be  if  he  gave  part  of  ^^his"  «tock,  provided  »i*ciflc. 
he  had  the  stock  described,  when  he  imade  ^his 
•wiU(^):  and  any  act  of  his,. destroying  thataub- 
ject,  would  be  held  to  prove  an  intentionito  revoke 
the  gift.    So,  if  it  appear,  on  reference  to  the  mas- 
ter, 

(k) 'Fryer  v.  Morru^  9  Ves,  'cock^  -  'Mi.  159 ;  »Le  •  Xhiee  »▼. 

M9 ;     Barker  y.   Tidtyiier,  6  Fmch,  S  ICem..  >5B. 

Mad.  217.  (n)  Barker  v.    Rayner,    5 

(0  Selfoood  V.   Mildmay,  5  Mad.  217. 

Ves.  SIO.  (o)  Alford  v.  Green,  5  Mad. 

(m)  Gwllaume  v.  Adderley,  95, 

15  Ve«.  889;  Sibley  v.  Perry,  {p)  Sehvood  v.  MUdmay,  5 

7  Ves.  5«9;  Kirhy  y.  Potter ^  Ves.  810. 
4  Ves.  751 ;  Robertt.  v.  Po- 
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ter^  that^  the  testator,  at  the  time  of  'making  his 

will,  neither  had  such  stock  as  that  specified,  nor 

any  other  stock  which  he  intended  to  pass  by  that 

description ;    but,  that,  he  intended  to  buy  such 

stock,  though  he  never  did  so  in  fact ;  the  legacy 

A  mere  misde- fails  {q\     A  mere  misdescription,  however,  will 

will  not  defeat  an  uot  defeat  a  bequest  of  this  kind;  for  instance,  if 

ihS?  ^"""^  a  testator  give  by  the  description  of 'Mong  annuities 

then  standing  in  his  name,"  and  die  possessed  of  no 
other  stock  than  *'  reduced  annuities,'*  parol  evi- 
dence is  admissible  to  shew,  that,  he  had  not,  when 
he  made  his  will,  any  "  long  annuities,"  strictly  so 
called;  and  the  reduced  annuities,  if  the  mistake 
be  clearly  made  out,  will  pass  (r).     And,  if  a  tes- 
tator give,  by  his  will,  stock  '*  standing  in  his 
name,"  when  he  has  no  stock  actually  standing  in 
his  name,  but  the  stock  to  which  he  was  entitled 
was  standing  in  the  names  of  trustees ;  such  trustr 
stock  will  pass  {s). 
The  same  le-     The  samc  legacy  may  ]be  specific  in  one  sense, 
^fi^c  i^oneMnsei  ^u^  pecuniary  in  another;  specific,  as  given  out  of 
pecuniary  in       ^  particular  fuud,  and  not  out  of  the  estate  at  large ; 

pecuniary,  as  consisting  only  of  a  definite  sum  of 
money,  and  not  amounting  to  a  gift  of  the  fund  it- 
self, or  any  aliquot  part  of  it  (/).  So,  it  has  been 
said,  a  legacy  may  be  clearly  specific,  if  it  can  be 
specifically  satisfied ;  yet  be  construed  as  a  gene- 
ral pecuniary  legacy,  if  it  cannot  («).     When  the 

construction 

(5f)  EvoM  T.  Trippy  6  Mad.  9 1 .  Ves.  &  Bea.  5 ;  Roberts  v.  Po^ 

(r)  Penticost  v.  Ley,  2  Jac.  cock,  4  Ves.  160 ;  Coleman  v. 

&  Walk.  ^10.     SeeposL  Coleman,  2  Ves.  Junr.  640. 

{s)  Hewson  v.  Reed,  5  Mad.  (u)  Fontaine    v.     Tyler,  9 

45 1 .  Price,  1 04 :  but  see  Simmoni  v. 

(0  Smith  V.  FUsgerald,   8  VaUance,  4  Br.  347. 
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construction  is  at  all  doubtful^  the  inclination  of  Leaningagaiiut 
the  Court  is  strongly  against  holding  a  legacy  to  *'^^* 
be  specific  (v).    A  specific  legacy  passes,  together 
with  its  proceeds,  from  the  dbath  of  the  testa- 
tor (w). 

If  a  father  give  his  daughter  a  portion  by  wiU,   a  portion  given 

J     n  J       •       xi_  J         1-x  X-        ^"  marriage,  re- 

and  afterwards  give  the  same  daughter  a  portion  yokes  a  portion 
in  marriage,  this,  by  the  laws  of  all  other  nations  b^^m*  ^  ^^^° 
as  well  as  by  those  of  Great  Britain,  is  a  revoca- 
tion of  the  portion  given  by  the  will ;  it  will  not 
be  intended,'  unless  proved,  that,  the  father  design- 
ed two  portions  for  one  child  (x).    For,  it  has  been     For,  a  portion 

,1  -1    ^1     X  J  A.  is  considered  as  a 

reasonably  presumed,  that,  a  man  does  not  mean  debt,  which  it 
to  pay  twice  the  same  debt;  and  Judges  in  Equi-  ^^^^J^*  ^J^^ 
ty  have  been  in  the  habit  (whether  with  strict  at-  tends  to  pay 

'  "^  ^  twice. 

tention  to  accuracy  may  be  questioned,)  of  giving 

the  name  of  debt  to  a  portion,  given  by  a  father  to 

a  child  (y).     Where,  indeed,  a  father  is,  even  in   Even  a  debt,  in 

the  strict  sense  of  the  word,  indebted  to  a  daugh-  Sat' ^Sr^iu 

ter,  there  are  very  few  cases  in  which  he  will  not  pn^raiiy  be 

'  «'  taken  to  be  so 

be  presumed  to  have  paid  that  debt,  when,  in  his  satisfied. 
lifetime,  he  gives  her  in  marriage  a  greater  sum 
than  he  owed  her ;  for,  it  is  unnatural  to  suppose, 
that,  he  would  choose  to  leave  himself  a  debtor  to 
her,  and  subject  to  an  account  (ss).    But,  a  debt    Whether,  if  the 
due  by  a  father  to  a  child,  it  has  been  said,  would  ^T^n  by^the  pa^ 

no 

(r)  Chaworth  v.   Beech,  4  son,  1  Ves.  Junr.  108. 

Ves.  565;  Innes  v.  Johnson,  4  (y)   Wetherhy  y.' Dixon,  19 

Ves.  574;  Kirhy  v.  Potter,  4e  Ves.  411;  Ex^parte  Pye,  18 

Ves.  752.  Ves,  1 54 ;  Grave  v.  Lord  Salis- 

(w)  S,  C.  p.  751;   Raven  v.  bury,  1  Br.  426. 

Waite,  1  Swanst.  557.  (a)   Chave  v.    Farrant,  18 

(x)  Hartop  v.   Whitmore,  1  Ves.  10;  citing  Wood  v.  Bry- 

P.  Wins.  681 ;  Ellisons.  Cook-  ant,  2  Atk.  522. 
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tent  in  hi!  life-  BO  Bftore  be  Satisfied  br  a  legacy  given  hv  tiietmB 
the  debt  would  ^  the  fiitheFj  than  a  sinofaur  debt  due  from  a  Strang-* 

woSdtl W  ^"^  ^^^  "^  "*^^^  ^y  »  *^««7  ^nder  his  will; 
turn  of  intention,  unless  ttpon  the  face  of  the  wiB,  or  from  the  div 

cumstances  and  manner  in  which  the  testator  aetr 
ed  upon  the  property^  it  can  he  plainly  proved  he 

to  be  in  discharge  of  his  debt  (a). 


Pecniiarities  of  The  report  of  the  case  just  referred  to  is,  perhaps, 
^v^^'iu/   I'^M  ^v  than  might  be  wished:  the  legacy  in 


question  was  given  upon  a  contingency,  and  also 
raised  a  case  of  election;  under  these  eircun^ 
stances  it  would  have  been  difficult  to  hold  the  le- 
gacy (whether  given  by  a  fether  or  a  strainer,)  a 
conclusive  satis&ction  of  a  debt.  But,  from  the 
general  expressions  used  in  the  passage  cited,  with- 
out notice  of  the  peculiarities  upon  which  the  case 
turned,  it  might  be  incautiously  inferred,  that. 
Lord  Alvanley  meant  to  intimate,  as  an  unqualified 
proposition,  that  a  debt  due  from  a  stranger  was 
not,  primd  facte,  satisfied  by  a  legacy  of  equal 
amount:  a  dictum  which,  so  misunderstood,  would 
stand  opposed  to  the  whole  current  of  authorities, 
by  which  it  is  established,  that,  ih.^  prim&facie 
presumption,  as  applied  to  the  will  of  a  stranger, 
is  on  the  other  side;  that,  the  general  rule  of 
PrmAfide,  a  ademption,  where  a  legacy  either  exceeds  the  debt, 
legacy,  equal  to  ^j.  jg  equal  to  it,  caunot  now  be  disputed;   and, 

the  amount  of  a  ^  * 

debt  due  from    that,  whcrc  there  is  a  debt  due  in  the  testator's 
adeems  the  debt:  lifetime,  and  nothing  but  a  plain  graeral  legacy 

given  to  the  creditor;  this  must  be  taken  as  a  sa- 
but  where  a  rea-  tisfactiou  of  the  debt  (V).    The  reasonableness  of 

sonable  inference  ,  • 

(a)  Tolum  v.  Coiling  4  Ves.         (i)  Kcharditm  v.  Qrteu,  S 
491.  Atk.  67;  Reech  v.  Ktmtegd, 
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tJiifl  rule  has,  indeed,  been  questiofied  (c);  it  has  «<^.  ***  "»«^ 

^^  'VV&8   UW    111**     lO" 

even  been  called  (and  that  by  the  learned  Judge  lention,  Equity 

•      .  IN  «•.-•■/ i\  1     leans  agaiust  the 

last  named,)  a  "  very  absurd  1*1116(11);  a  tme  general  rule: 
which,  **  of  all  others  that  have  beett  adopted  by 
Courts  of  Equity,  is  most  to  be  regretted  (^):"  but 
still,  in  the  very  cases  trhich  called  forth  thk(  dis- 
approbation, the  doctrine  waj»  considered  as  too 
firmly  established  to  be  now  shaken.  It  i»  no 
doubt  triie,  that,  where  there  are  circumstances 
Affording  a  fair  inference,  tiiat,  it  was  not  the  tes- 
tator's intention  the  legacy  should  be  an  ademp- 
tion of  the  debt,  the  leaning  of  Courts  of  Equity 
has  been  against  the  general  rule  (/) ;  when  ap- 
plied to  positive  debts,  it  has  been  scrutiniised 
very  strictly  (^),  and  any  little  circumstances  are 
laid  hold  of  to  take  a  case  out  of  the  rule  {h)i  but 
then,  it  Was  said,  by  Lord  Hardwicke,  these  dis« 
tinctions  are  not  to  be  taken  from  circumstimcM 
dehors  the  Will,  if  they  are  not  to  be  deduced  from 
the  will  itself  («).  Lord  Eldon,  however,  unwill*-  ParoWTidcncc 
ingly,  and  after  great  delibeiration,  held  himself  prove  the  inten- 
boundby  the  preponderance  of  modem  authori- *"''°^""''^''*^' 
ties,  to  admit  parol  evidence  to  repel  the  presump^- 
tion,  that,  a  debt  was  satisfied  by  a  legacy  of  great'^ 
er  amount  (A) ;  notwithstanding  the  will  itself  af- 
forded 

1    Ves.  Senr.    126;    Jeffs  v.  Atk- 301. 

Wood,  %  P.  Wins.  131 ;  Fow-  (g)  Barclay  v.  Wainfvright, 

ler  V.  Fowler,  3  P.  Wms.  S53.  M  suprh. 

(c)  Case  last  cited,  and  Chan-  (A)  Hinchcliffe  v.  Hinchctiffe, 
cey's  case,  1  P.  Wms.  410.  ubi  suprh. 

(d)  Barclay  v.   Wainwright,         (t)  Richardson  v.  Greese^  3 
3  Ves.  466.  Atk.  Q%. 

{e)  Hinchcliffe  v.  tiinchcl^e,         {h)  Wallace  v.  Pon^et,  1 1 
3  Ves.  529.  Ves.  548. 

(/)  NkhoUs  V.  Judson,  i 
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aach  evidence 
being  admitted 
as  to  portions. 


A  continfj^eot 
legacy  can  never 
satisfy  a  debt 


Quare,  how- 
erer,  whether  in 
some  cases  a  be- 
quest of  a  regi- 
<ittc  may  not  satis- 
fy a  portion? 


though  no  satis- 
faction of  a  posi- 
tive debt. 


forded  an  inference  in  support  of  that  presumption: 
this  must^  therefore,  be  now  looked  upon  as  settled. 
His  Lordship  relied  on  the  analogous  rule  with 
respect  to  portions;  an  analogy  which,  (although  it 
does  not  hold  in  all  particulars ;  debts,  in  many 
cases,  receiving  a  very  different  consideration;) 
there  could  be  no  sound  principle  for  refusing  to 
extend,  in  this  instance,  to  the  claims  of  debtors, 
after  it  was  established  in  favor  of  portioners  (/)•  . 
If  a  debtor,  without  noticing  the  debt,  devise 
to  his  creditor  an  interest  subject  to  a  contingen- 
cy :  there,  although  the  contingency  should  actu- 
ally happen,  yet  .the  benefit  received  under  the 
will  would  not  go  in  satisfaction  of  the  debt:  be- 
cause it  is  a  maxim,  that,  a  debt,  which  is  certain, 
shall  not  be  merged,  or  lost,  by  an  uncertain,  or 
contingent,  recompence  (m).  It  may  be  question- 
able, however,  whether  Lord  Rosslyn  did  not  give 
too  extensive  an  application  to  this  maxim,  when 
he  held,  that,  a  gift  of  a  residue  could  never  be 
considered  as  a  satisfaction  of  a  portion  (n).  .  Lord 
Thurlow  (o),  as  well  as  Mr.  Justice  BuUer  (/>), 
came  to  a  different  conclusion:  and  with  their 
opinion  that  of  Sir  Wm.  Grant  {q)  seems  to  have 
coincided.  With  respect  to  a  positive  debt  (r),  in- 
deed, or  a  provision  for  a  wife,  under  a  covenant 

in 

(o)  Rickman  v.  Morgan,  1 
Br.  67,  2  Br.  39^. 

(p)  Pearson  v.  Morgan^  t 
Br.  388. 

(q)  Bengough  v.  Walker ^  15 
Vea.  514. 

(r)  Barretv.Beckford,  1  Ves. 
Senr.  5ft0, 


(0  S.  C.  ibid.  p.  547 ;  Druce 
V.  Dennison,  6  Ves.  398. 

(m)  Talbot  v.  Duke  of 
Shrewsbury t  Prec.  in  Cha.  395 ; 
Clark  V.  Sewell,  3  Atk.  98; 
Spinks  V.  Robins,  2  Atk.  493. 

(n)  Freemantle  v.  Bankes,  5 
Vea.  85. 
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in  a  marriage  settlement  (s) ;  it  appears  to  be  bet- 
ter settled^  that^  a  bequest  of  an  uncertain  residue 
cannot  be  deemed  a  satisfaction^  even  pro  tanto. 
And^  of  course,  a  bequest  of  a  residueybr  life  on-    A  bequest  of  a 

1  x-L  1.J  J.'  J*     J.'         r  T    '     residue  for  life, 

ly,  cannot  be  construed  a  satisfaction  tor  an  abso-  ^o  satisfaction  of 
lute  interest  to  which  the  residuary  legatee  is  enti-  ^n^^il^  by^ay 
tied,  by  way  of  portion,  under  a  settlement  (<).  of  portion. 
Nor  will  a  devise  of  land  be  construed  to  be  a  sa-  A  devise  of  land 
tisfaction  for  a  debt  of  money  (t^):  and,  (though  a  debt  of  money: 
this  resolution^  also,  has  been  quarrelled  with,  as  "h^*thcfdebt  m 
a  strange  one  (w) ;)  it  is  fully  settled,  that,  a  legacy  jJ^™P*foJ!^^? . 
which,  in  the  smallest  degree,  falls  short  of  a  debt,  Action  of  a  debt 

,  is  not  willingly 

Will  not  be  deemed  a  satisfaction  pro  tanto  {x) :  presumed. 
neither,  if  a  man  first  give  a  legacy  by  will,  and 
afterwards  a  different  sum  to  the  same  person  by 
bond,  will  the  one  be  a  satisfaction  for  the  other  (y) : 
for,  a  legacy  cannot  be  deemed  a  satisfaction  for 
services  done  to,  or  a  debt  incurred  by,  a  testator, 
after  the  date  of  the  will  («).    A  legacy  bequ  eathed    a  legacy  to  the 
by  the  drawer  to  the  payee  of  a  negotiable  securi-  tubt^^untyf  " 
ty  can  never  operate  as  an  extinguishment;  for,  ^^^^^^l^^' 
it  ever  did  so,  the  decision  of  each  case  must  de- 
pend, not  upon  the  intent,  but,  upon  the  fact 
whether  the  original  payee  had>  or  had  not,  nego- 
tiated the  security  before  the  date  of  the  will  (a). 

We 

(*)  DeveseY.  Pontet^l  Cox,  ham^  ft  Ves.  Senr.  263;  At- 

192.  JciMon  V.  Wehhy  2  Vera.  478; 

(t)  Alleyn  v.  AUeyn^  2  Ves.  Byde  v.  Byde^  1  Cox,  48. 

Senr.  88.  {%/)  Spmks  v.  Robins^  2  Atk. 

(m)  Eastmood  v.  rtnckcj  ft  P.  49«. 

Wms.  616;  Bellam  v.   Uth-  («)     Chancey's  case,    1   P. 

matte,  1  Atk.  428.  Wms.  409;  Thomas  t.  Bennet, 

(w)    Chancey's  case,   1    P.  2  P.  Wms.  342 ;  Fow/er  v.  Fow- 

Wms.  410.  ler,  S  P.  Wms.  854. 

(x)  Eastwood  v.  Fificke,  2  P.  (a)  Carr  v.Eastahrooke,  8  Ves* 

Wms.  616;  Graham  v.  OVa-  564. 
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Whether  a  por-  We  have  just  Seen,  thaty  a  pecuniary  debt  wiU 
can  only  be  satis-  oot  be  Satisfied  by  a  bequest  of  land,  or  vice  versdi 
JiSTy^Sf  and  the  same  rule,  it  has  been  said,  holds  with  re. 

spect  to  portions ;  it  may  be  worth  consideration, 

however,  whether  the  case  generally  relied  on  (h) 

goes  the  full  length  of  supporting  this  proposition. 

The  case  of    In  ^  CrTODe  V.  Lord  SaUsbwryr  the  legatee  wad> 

iS^&uyy  aoaiys-  indeed,  suggested  to  have  been  the  illegitimate 

^'  son  of  the  testator,  but  no  proof  was  given  that 

Lord  Salishw^  had  distinctly  put  himself  in  loco 

parentis,  or  that  the  benefits  conferred  on  the  le^ 

gatee,  by  his  lordship,  during  his  lifetime,  were 

advanced  as  a  portion.    It  would  have  been  diffi- 

cult,  therefore,  to  hold,that,atestaihentary  gift  by 

one  who,  in  legal  contemplation,  was  a  stranger, 

should, be  adeemed  by  any  gift,  in  such  stranger's 

lifetime;  more  especially,  perhaps,  of  a  thing  non 

eyusdem  generis  (c);  though  it  may  be  doubted 

The  word       whether  that  circumstance  was  essential,    For> 

Jiel^^iLr:  the  word  portion  is  proi>erly  appUdd  only  in  the 

iLde  by?pare^,  <^<^^  of  a  parent,  legally  acknowledged  as  such ;  or 

ZiZ^^Zt]^  in  the  case  of  one  who  has  clearly  put  himself  tVifo^ 

CO  parentis;  it  is  not  applicable  to  the  gifts  of 
A  legacy  given  other  relations>  or  friends.    Alecacy  siven  by 

by  the  will  ofa,  ,,_.  .  OJ©  / 

stranger  not  the  Will  of  a  Stranger,  IS  not  adeemed  by  the  gift 
gift  in  his  life-  ^  ^  ^^^  of  mouey  in  the  stranger's  lifetime,  unless 
iltent  to' -tha*"  *^®^  ^  evidence  that  the  latter  gift  was  intended 
^ roved  ^  ^^^"^'y  for  the  same  purpose  as  the  former;  and,  that,  at 

the  time  of  the  gift,  it  was  meant  to  be  an  ademp- 
Tiiis  rule  may,  tion  of  the  legacy  (d).    This  rule  may,  certwnly, 

/   have 

(6)  Grave  v.  Lord  Salisbury,     Ves.  512. 
1  Br.  425.  (J)  Powell  y.  Cleaver,  2  Br. 

(c)  Bengougl  v.  Matter,  15     517.  ~ 
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hfivie  t^  ^eeli,  io  QPQie  tostwaees,  of  plac^qg  iUet  g>ve  to  uiegitu 

gHlm^te  pfl^r^^g  in  a  more  AlYftl^t;^9^0U9   Situa- over 'legitimate, 

tio»  thm  legkimfite  qhadrpn(^);  but  ^  evil,  '^""^' 
tbougk  adfoi^teid,  is  a  ne^ess^ry  cpo^equenc^  flx>w* 
lag  from  Aociriw^,  which,  uppa  the  whole,  are  fifa? 
}utary;  which  are  now  firmly  estahlished;  mA 
which  could  not  be  departed  from,  without  creat* 
i^g  greater  mischief  |;haii  the  partial  incoBvcnieace 
they  may,  occasionaUy,  produce. 

Upum  striet  abstraist  principle,  thwe  may  seem    Ettabiisb^ 
no  reason  why  every  gift  should  not  be  substan-  p?^*SIiptS!f^  * 
tive,  where  the  /oentrary  is  w>t  expressed:  in  the  XrloldSSi 
ease  of  parent  and  child  a  different  rule  prevails;  portion: 
a  pr esupnption,  liable  to  be  rebutted  by  parol  ^yi- 
degce^  is  raised  «gaio9t  the  claim  to,  what  is  call* 
ed,  a  double  portion  (/).    And,  to  raise  this  pre*    This  presump- 
sumption,  no  declaration  seems  necessary :  but,  if  butted  *^y*^aroi 
the  pa? euit  |dp  ^cfealjy  maipe  any  de^Jari^tjbiia,  (eyen  ^JJ"^^;^^^^^^  ^"^ 

verbal  Opies,)  ^  to  the  purpOiSe,  for  which  his  114*  clarationisneca- 

^     '        '    '  sary. 

Taae€!S  wero  ui||de,  mffik  d^cl^r^t^us  i^j,  with 
due  caufJOQ,  be  weighed  (g);  to  e:pMniiie  yyhetliw 
thef  affpr4  ^yidence,  jthat,  ^he  ifcwo  f>ie vjf i/on*  vece 
mad|9  ^h^so  ifi/«i«|i(A)^ 

3o,  although  it  be  a  ne^U^  f^^  tjiiat,  ^mplid-      PrimA  fade, 
ier  ef  frw4fmfi,  |wp   f[aCei;ei^ti  »5trUl»ei^  f^r  fcrent^totoment 

ing  J#gacies,  whet^  of  thesawieor  kigerawowt,  :;;e'i?cSui:fc 


fihaU  bu^tbispresump- 
^^^  tkm  may  be  re- 
butted. 


(e)  Wetherhy  v.  Dixon,  19         (g)  Robinson  v.  Whitley,  9 

Veg*  4il2;  J?^  parte  Pye,  IS  Ves.  &79\  Debeze  v.  fifaUf  1 

Ve?,  1{^1.  Cox»  S51;  Dwyer  v.  ^ygaght, 

(/)   Trimmer  y.  Bayne,  7  2  Ba{l&  Beat  16^. 
Vei.  515 ;  Osborne  y.  DfJce  jrf        (h)  Powell  y.  Cleaper,  %  3r. 

Leeds,  ^NeB.  S81{  EVi^ou  v.  517;  fdonckyr.I^o^dMoi^chA 

Cookson,  S  Br.  62.  Ball  &  Beat  908. 

Y  2 
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shall  be  held  accumulative,  and  not  a  substitu 
tion ;  this  is  no  more  than  a  prima  f  tune  presump- 
tion, liable  to  be  rebutted,  by  inference  collected 
from  the  wording  of  the  testamentary  instru* 
As  may  the  con-  mcuts  (i)-     And,  where  the  rules  of  Courts  of 

trary  presump-      ^       ..  .  ^.  ^  ^  x.-    j 

tk>n,  againti  a     £iquity  raisc  a  prcsumptiou  of  a  contrary  kmd^ 
^  ^  ^'  '        that  is,  against  the  intention  of  a  double  gift,  by 

reason  that  the  sums  and  the  motives  are  the  same 
in  such  case,  pa-  in  both  instruments ;  there,  par(d  evidence  will  be 
cei?ed7not  to '^^.'  Tcceivcd,  to  shew,  that  the  tcstator  actually  intend- 
rcoSrif  «dthe  double  gift  he  has  expressed  (A).  For,  al- 
the  will.  though  parol  proofs  are  not  to  be  admitted  in  con- 

tradiction of  the  will,  yet,  when  they  go  only  in 
confirmation  and  corroboration  of  what  appears  to 
be  the  testator's  intent  by  his  written  will,  there, 
such  parol  evidence  may  be  admitted  to  fortify 
it  (/). 

It  was  said,  on  a  recent  occasion  in  the  Prero-^ 
gative  Court  of  Canterbury,  that,  there  would  sel- 
dom be  much  question  in  other  Courts  about  ac- 
cumulative legacies,  if  the  principle  established  in 
A  gift  by  a  CO- that  Court  wcrc  rightly  understood  (i»).      The 
accumulative;      principle,  as  laid  down  by  Sir  John  NichoU,  is, 
instrument  ^Id-*"  that,  whcrc  a  paper  is  codiciUary,  a  legacy  given 
ce"  tion  "o/a  new  ^^^^^^7  ^^  accumulative  to  ouc  givcn  to  the  same 
wiu  is  not         persou  by  the  will,  to  which  such  codicil  is  annex- 
ed :  but  that,  where  there  is  a  complete  will,  and 

an 

(i)  Rohinson  v.  Whitley^  9  (I)  Lady  Gainsborough^ scsLse, 

Ves.  580;  Barclay  v   Wain-  2Freeni.  189;  Taylor  y.  Tay^ 

toright,  S  Ves.  466;   Code  v.  lor^  1  Atk.386;  -Brofwiv.  Sel- 

Boyd,  2  Br.  5iS.  wyn,  Ca.  ten^.  Talb.  242.  ' 

(k)  Hurst  V.  Beaclh  5  Mad.  (w)    Ingram  v.   Strong,  2 

360.  Phillim,  312. 
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aa  instrument  intended  (not  as  a  codicil^  but,)  as 
the  inception  of  a  new  will,  though  not  completed ; 
the  legacy  given  by  the  latter  instrument  revokes 
that  given  by  the  former,  and  is  substituted  in  the 
place  of  it.     With  submission,  however,  to  the 
very  learned  civilian,  this  charge,  that,  the  princi- 
ples laid  down  by  him  were  not  rightly  understood 
elsewhere,  may  be  controverted.    It  is  believed.  The  application 
that,  they  have-  all  been  long  understood,  and  act-  rui«,^howeTer? 
ed  upon  over  and  over  agam,  in  Courts  of  Equity.  J^n"j|,'^,^^^^ 
The  only  doubt  in  these  Courts  has  been,  as  to  tion  in  Equity. 
the  application  of  the  general  rules,  when  they 
are  met  by  conflicting  principles  of  (what  may 
perhaps  be  called  an  artificial)  Equity.   That  a  gift 
by  a  codicil  must,  generally,  be  considered  as.  ac- 
cumulative to  a  gift  by  the  will,  has  long  been  set- 
tled, in  the  Court  of  Chancery  (») :  and  it  is  no  mo- 
dern doctrine  of  that  Court,  that,,  where  an  inten- 
tion to  substitute  a  new  and  distinct  will  is  shewn, 
the  rule  turns  the  other  way  (o). 

In  no  Court,  of  course,  can  a  contingent  legacy,      a  contingent 
given  by  a  codicil,  be  held  a  substitution  for,  or  a  iT^^Lf  no"  ub^ 
revocation  of,  a  bequest  in  the  will,  to  the  same  ablolute^be**"^^ 
amount,  but  subject  to  no  contingency ;  the  two  ^^  t^e  will, 
gifts  are  of  totally  different  things ;  and  it  would 
be  unreasonable  to  presume  that  one  was  intend- 
ed 

.    (n)  Hooley  V,  HatUmf  1  Br.  465;  Osborne  v.  Duke  of  Leeds, 

389,  note;  Foyv.Foy,  1  Cox,  5  Ves.  380;  Benyonv.Benyon, 

164^  Baillie  y.  Butterfield,  1  17  Vea.  iiZicumplurimisaliis. 

Cox,  392;   Ridges  v.  Morri-  (o)  Jackson   v.   Jackson^  2 

son,  1  Br.  389;  Moggridge  v.  Cox,  43;  Allen  v.   Callow,  3 

Thackmell,  1  Yes.  Jun.  472;  Ves.  294;  Coote  v.  Boyd,  fi  Br. 

Barclay  v.  Wainnn-ight,  3  Ves.  528. 
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A  Mibstituted  ed  to  be  satisfifed  by  tile  bthut  {p).    A  dtibfitilttUfl, ' 
drw^iobjctt  to  or  additional,  legai^ir>  given  by  codicil,  miiSt,  jinW 
IiTn  "rui"^./«^*  ^  understood  to  be  attended  T^rith  the  same 
inai  bequert.      incidents,  to  be  charged  upon  the  sattie  fiittd,  and 

subject  to  the  same  conditions,  as  the  original  be- 

quitet  for  whieh  it  wa3  substituted,  or  to  Which  it 

was  added  (q). 

Slight  diflbr.       Iti  the  case  of  double  pMvisibns  by  b  parent  for 

doobiepml^^  ^  child,  slight  circUinstahceis  of  difference  are  not 

child  m^Do^^  regarded :  at  least,  where  the  question  is,  (not 

gtrded:  whethet  a  bounty  Ib  meaht  to  satisfy  ia  debt,  but^) 

whether  one  bounty  is  to  be  substituted  in  the 
a  portion,  much  placc  of  AuotheT  (r).  And  thii  leaning  against 
^w^^UVhlTa  double  portions  has,  in  some  cases,  gonetotheex- 
to'adcem  it:       ^,jt  ^f  holding,  that,  a  portion,  though  much  less 

than  a  legacy,  may  operate  as  an  ademption  of  the 

lega(iy(^):  such  cases  receive  a  much  less  rigid 

construction  than  tjuisstiohs  as  to  thfe  performance, 

andaportiouset-  or  Satisfaction,  of  a  covenant;  a  Court  of  Equity 

miutioDB,  may    will  not  inquire  whether  a  portion,  given  by  will, 

hitT^ft'by  will,  was  givcu  absolutely  to  a  child,  and  whether  a  sum 

of  money,  aflerwiards  advanced  on  the  marriage  of 
such  child,  or  other  occasion  calling  lor  it,  was 
given  subject  to  limitations;  but,  unless  contrary 
intention  appear  clear,  t^iU  hold  th6  jportion  advan- 
ced by  the  parent,  pr  person  standing  in  loco  pa-^ 
reMis,  in  his  lifetime,  an  ademption  of  the  legacy 

given 

(p)  Hodges  "v.  Peacock f  S  Ccwprt- y.  Day,  S  iieriv.  156. 
Ves.  787.  (r)  Rartop  V.  Hartop,  1? 

(q)    Crowder  v;  ClotveM,  2  Ve8.191;  Twisdenv^Tmiden, 

Ve0.  Junr.  450;   Chatteris  y.  9  Ved.  427.    Ste,  anie,  p.  S84. 
Young,  6  Mad.  SI;   Learcrofi         (<)  Ex  parte  Pye^  18  Yes. 

Y.  Maynard,  I  Yes.  Jun.  279;  15 L 
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given  by  his  will  (t)i  whether  such  legacy  be,  or 

be  not,  described  in  the  will  as  a  portion  (a).     So,     a  provision  by 

a  f>9rcMit*s  will 

where  portions  for  children  are  provided  by  settle-  for  a  portion, ' 
mcnt,  or  any  means  whatsoever,  (which  the  parent  " v^n'^Sto*^ 
is  bound  to  make  good,)  if  the  parent  give  a  pro-  ^!^j^ »°  *»«  "fe- 
viflion,  by  will,  for  a  portion;  this  is  held  to  be  an 
advancement  made  and  secured  in  his  lifetime; 
therefore,  it  is  a  satisfaction,  prima  facie,  and  un* 
less  there  are  circumstances  to  shew  it  is  not  ao 
intended  (w) :  and  a  slight  dtflbt^enoe  in  the  time 
of  payment  of  the  two  provisions,  (though,  if  the 
question  arose  out  of  a  transaction  originating    . 
with  a  stranger  in  blood,  it  might  r^tfl  the  pre- 
sumption of  intended  eatiefaction,)  will  not,  as  be- 
tween parent  and  child,  be  regarded  (x).     But,     But  property 
property,  eitlier  real  or  personal,  taken  by  a  child  !,nde"rth^ehit^e^te. 
under  the  intestacy,  or  partial  intestacy,  of  the  pa-  py  of  ^^^^^F^^ 
rent,  cannot  be  considered  as  am  advancement  se-  of  a  portion: 
cured  in  the  parenf  s  lifetime  (y)-;  such  property, 
therefore,  is  no  satisfection  of  a  portion :  nor  is 
real  estate,  or  a  particular  part  of  the  persona!  es- 
tate, given  to  any  child  by  the  wiB  of  a  parent  who 
dies  partfytestate  and  partly  iirtestate,  ever  brought 
into  hotch-pot,  preparatory  to  a  divfeion  of  the  re- 
sidue 


(t)  Trimmer  y.Bayne^  7  Yea. 
6\5\  TwUdenv,  Twisden^  ubi 
supra;  Monck  v.  Lord  Monck, 
1  Ball&  Beat.  304. 

(tt)  Ex  parU  Pye,  18  Ves. 
153. 

(w)  teake  v.  Lea^e^  10  Ves. 
489;  OnsUm  v.  Michelle  IS 
Ve8.494;  HinchcUffev.  Hineh- 
diffb,  S  Yes.  M9;  fitdbum  ▼. 


Morgan^  1  Br.  67^  fi  Bx.  396; 
ToUon  V.  Collins^  4  Yes.  491 ; 
Barrett  v.  Beckford,  1  Yea. 
Senr.  520. 

(x)  Sparks  V.  Cator^  3  Yea. 
535;  Gartshore  v.  ChaUe,  10 
Yea.  14. 

(y)  Onslow  v.  Michell,  18 
Yea.  494. 
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sidue  undisposed  of  under  the  statute  of  distribd-r 
tions  (z). 
A  codicil  does      Though,  as  we  have  seen,  in  most  cases,  a  codi- 

not  set  ui>  again     .ii_ji         «»  n  m  -^^        »        ^   k    r 

a  lapsed,  adeem-  cil  has  the  effect  of  a  repubhcatiou  (a),  (supposing 

satisfiL  legacy ?'^  ^*  *^  ^^  ^^7  attested,  if  it  relate  to  real  estate ;) 

yet,  a  lapsed  legacy,  or  one  which  has  been  adeem- 
ed, revoked,  or  satisfied,  is  not  set  up  again  by  a 
codicil,  merely  ratifying  and  confirming  the  will 
generally.     To  allow  such  an  effect  to  such  a  co- 
dicil, would,  in  the  case  of  a  lapsed  legacy,  be  per- 
mitting the  codicil  to  operate  in  contradiction  to 
the  operation  of  Law:  and  in  the  cases  of  an 
adeemed,  revoked,  or  satisfied  legacy,  such  a  con- 
struction would  be  in  contradiction  to  the  acts  of 
the  testator.    Such  a  ratification  is  to  be  under- 
stood, only  as  it  is  consistent  with  the  other  acts 
done  by  the  testator:  correctly  speaking,  it  does 
not  operate  by  way  of  republication  (6).     And 
and  a  codicil      evcu  whcrc  the  codicU  has  the  effect  of  a  republi- 
^lar  purpose,     catiou,  if  the  codlcil  were  made  with  reference  to 
I!!iother  sub|^    ^  particular  subject  upon  which  it  cannot  act, — to  a 
not  wntempiated  power,  for  instance,  which  is  gone — another  sub- 
ject, not  in  the  contemplation  of  the  testator,  will 
not  be  affected  by  the  codicil;  which  must  be  con- 
strued with  reference  to  the  real  intent  (c). 
The  construe-      When  a  will  creates  a  trust,  subject  to  a  previ- 
"  payable"  ^n  a  ous  lifc-intercst  given,  to  pay  and  transfer  to  cer- 

will,  may  be  a  j^j^ 

nice  question : 

(«)    Twisden  ▼.  Twisden,  9  «  Ves.   Sear.   626;  Ixard  v. 

Ves.  425:  see,  ante,  pp.  284,  Hurst,  2  Freem.  224;    JMonck 

285.  ▼.  Lard  Mcnck,  1  Ball  &  BeaL 

(a)  Hubne  v.   Heygate,   1  806. 
Meriv.294:  and  see,  anff,  p.  8 18.         (c)  Holmes  t.  CeghiU,  7  Ves. 

(6)  Drinkwater  v.  Falconer,  505:  see,  ante,  pp.  296  &  306. 
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tain  individuids  the  trust  funds,  iequally,  at  twenty- 
one;  with  a  clause  of  survivorship  in  case  any  one^ 
or  more,  should  die,  before  his,  or  their,  share,  or 
shares,  become  payable ;  and  a  limitation  over  in 
case  the  whole  number  should  die  before  the  said 
trust  monies  become  payable  by  virtue  of  the  will : 
the  word  *^ payable  "  is,  here,  a  word  of  ambiguous  the  true  Bense 
import;  it  may  either  have  reference  to  the  capa^  "om  the  evidence 
city  of  the  persons  to  take ;  in  which  sense,  the  J^xi^^^^/Jhe 
age  of  twenty-one  is  the  period  fixed  by  the  will,  testators  inten- 
as  the  time  at  which  the  shares  shall  be  payable; 
or^  the  word  may  be  understood  in  another  sense, 
as  referring  to  the  interest  of  the  tenant  for  life, 
till  whose  death  the  shares  could  not  be  payable. 
The  distinction  may  be  of  the  utmost  importance 
with  regard  to  the  limitation  over;  but  the  true 
construction,  in  every  case  of  the  kind,  must  be 

« 

collected  from  the  context,  and  the  evidence  it  af- 
fords of  the  testator's  intention  {d).     And   one 
doubtfully  expressed  bequest  may  be  explained, 
by  the  testator's  own  exposition  as  to  another  be- 
quest of  a  similar  nature  (e).     So,  a  legacy,  given     The  same  cn- 
in  trust  for  two  children,  when  they  shall  attain  She  wold '"^ 
twenty-one,  to  be  equally  divided  between  them;  ]^' ^Ij^d  t j*thc  *^ 
and  in  case  both  should  die  in  their  minority,  then  possession  only, 

.--_--  .       and  not  to  the 

over;  will  be  held  to  be  postponed  as  to  possession  vesting  of  a  le- 
only  by  the  word  *'  when/'  and  not  as  to  the  vest-  ^^' 

ing, 

(d)  HalUfax  v.  W%U<m,  16  {e)  Stenhouse  v.  Mitchell,  11 

Ves.  172  ;  Blamire  v.  Geldart,  Ves.  857;  Turner  v.  MoWy  6 

16  Ves.  516 ;  Bayard  v.  Smith,  Ves.  559 ;  and  see  Swayne  v. 

14  Ves.  476;   Hope  v.  Lord  Fawkener,  Show.  P.  C.  209; 

CUfden,  6  Ves.  4i99;*Schenk  Foubertv.DeCresseron^Shxm. 

V.  Leigh,  9  Ves.  310.  P.  C.-196. 
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ftod  fhe  word 
"  then  **  is  not 
neceasarily  an 
adverb  of  time. 


ing(/).    Biit»  to  justify  this  constructioii,  there 
must  be  other  circumstaiices>  or  expressions^  in  the 
will>  shewing  such  to  have  been  the  testator's  in* 
tent;  for,  the  wordf  when ***— standing  by  itself, 
unqualified  and  unexphiiiied — is  a  word  of  condi- 
tion; denoting  the  time  wh^  the  gift  is  to  oon>* 
metice(^):  the  absolute  gift  of  the  intermediate 
interest  would  denote  a  clear  intention  that  the  Ie« 
gacy  should  vest  (A).    The  word  ''then,*  in  the 
limitation  of  estates  is,  not  an  adverb  of  time,  but> 
of  relation  to  some  conditionsl  antecedent  (i). 
The  phrase         A  bequest  to  the  testator's  *' legal  representa*- 
ativM  **^d!^   tives,"*  may  mean,  either  the  artificial  representa- 
ti^«Xc'^text  *io«  granted  by  the  Ecclesiastical  Court;  or  it  may 
must  determine   }^  intended  to  poiot  out  those  who  would  take 

the  proper  one.  ^ 

under  the  statute  of  distributions.  Taking  the 
words  ''by  themselves,  the  first  would  be  the  pro- 
p^  construction ;  but  the  context  may  shew  that, 
the  testator  meant  his  next  of  kin,  within  the  sta* 
tute;  and  the  Court,  if  Batisfied  that  such  was  the 
The  same  rule  intent,  will  carry  it  into  execution  (i).    So,  if  a 

holds,  if  a  testator  _.  _  ,  ,    _         ^  i  . 

direct  ttiat  his  teststoT  direct,  that,  die  whole  of  ms  propertjr 
patt^ceordnig  ^^  pA^^  ^7  ^^^  codkil,  ^'  according  to  law,"^  save 
*«»«^''  and 


(/)  Branstrom  t.  Willdnsim, 
7  Ves.  422 ;  Lane  v.  Goudge^ 
9  Ves.  2S0;  Lambert  v.  Par^ 
Atff, 'Coop.  145. 

(g)  Hanson  ▼.  Crraham,  6 
Ves.  24d;  Leake  y.  Rohmson^ 
t  Mcriv.  S86;  Scott  v.  CAawi- 
berlayne,  8  Yes.  505. 

(A)  Hanson  v.  Graham,  6 
Veil.  250. 

(t)  Dormer  v.  BeaucUrk^  2 


Atk.  Sid;  Reeves  t.  Brymer^ 
4  Ves.  698;  Pinbury  v.  Elkins, 
1  P.  Wms.  564 ;  Bigge  v.  Ben- 
sley,  1  Br.  190. 

(k)  Jennings  ▼.  GaUimore,  3 
Ves.  147;  Long  v.  BlackaU,  3 
Ves.  490;  BrUlge  v.  Abbot,  3 
Br.  1^26 ;  Evans  ▼.  Charles,  1 
Anstr.  132 ;  Horseman  v.  M^ 
bey,  1  Jac.  &  Walk.  387;  fM- 
Umay  v.  H€fUoway,  5  Vet.  402. 
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aod  except  certain  speoified  legadeB ;  and^  aft^^' 
i¥drds>  by  an  tmconnecied  clause^  he  appoint  an 
executor:  although  neither  construction  is  ftee 
from  difficulties,  if  haa  been  held,  that,  it  is  more 
natural  to  infer  an  intention  in  favor  of  the  next 
of  kin,  than  of  the  executor  (I). 

It  is  a  rule  of  Law,  that,  whoerer  ckims  under  a  it  is  a  general 
wiU  as  '^  heir  male  of  the  body/'  so  as  to  take  by  ^Q^k^  by^^- 
purehase^  must  be  right  heir,  as  well  as  nearest  heir  ^JTof  the**  ^^^ 
mak  descendant  of  the  body  of  the  person  under  body,"  who  is  not 

_,  nghtheur: 

whom  he  claims.    To  take  by  descent,  it  li  sum* 
cient  to  be  nearest  in  desceilt,  claiming  all  along 
through  males,  notwithstanding  a  female  be  heir 
general;  this  has  long  be<»  estaUkhed  as  the  true 
construction  of  the  stAtute  de  doms  (ni)\  but)  to 
take  by  purchase,  the  claimant  must  be  heir  gttie- 
ral  as  well  as  heir  male  (n).    Still,  Lwd  Hardwicke,  but,  Uie  rule  » 
whilst  admitting  the  rule,  held  it  not  to  foe  so  uni^  without  exc^ 
ver^  as  to  admit  no  exceptions;  and,  accoiding*  ^^' 
ly,  in  a  case  where  such  appeared  dearly  to  have 
been  Ihe  intention  of  the  testator,  his  Lordship 
decided^  that,  the  heir  male  took  by  purchase, 
though  he  was  not  heir  g^ieral  (o).    For  the  word  for  the  coDstnic- 
'*  heirs-,"  in  a  will,  is  always  ludderstOod  as  applica^  «hei^'MnaTiii. 
ble  to  such  heirs,  only^  w  the  testator  meant;  and  J^Sntf  ^^ 
this  construction  is  frequent  even  in  legal  limita- 
tions. 

(J)  Lari  Cranley  v,  Hak,  14  Ferrers^  ft  P.  Wms.  «• 

Ves.  SIO.  (o)    Newcomen  v.  Sethlem 

(m)   Stat.    IS  Edw.  1,  (or  Jtospital,  Axnbl.  11;  and  see 

Westto.  2),  c.  1.  Pyhus  V.   Mitford,   1    Ventr. 

(n)  ShetU^s  case,   1  Rep.  S81 ;  CowiMfcn  v.  CferJfce,  Hob. 

103,  Co.  Litt.  iB4,  b;  and  see  S4;  Justen  ▼.  Taylor^l  Eden, 

Mr.    Hargrave's    Aird   itote,  365;  S.  C.  Ambl.  37?. 
thereto  subjoined;    Dawes  v. 
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Thiu  a  derue  tioDs  (p).    Thus^  where  a  devise  is  made  to  a  man 

be^  with°re- "  ^Mid  his  heirs^  and,  if  he  die  without  heirs,  remain- 

who  ^ma^iw  the  ^^^  ^^^^  ^  another  who  is,  or  may  be  the  devisee's 

iw"b  ^Jlrtracd  ^®^^  **  ^*^ '  ®^^^  Kmitation  will  be  good,  and  the 
•f  an  estate  tail,  first  limitation  construed  an  estate  tail,  not  a  fee ; 

though  if  the  second  limitation  be  to  a  stranger,  it 
is  merely  void,  and  the  first  limitation  is  a  fee  sim- 
ple. The  reason  of  the  distinction  is,  that,  in  the 
case  last  put,  there  is  no  intent  appearing  to  make 
the  words  carry  any  other  sense  than  what  they 
import  at  Law ;  but  in  the  former,  it  is  impossible 
the  devisee  should  die  without  an  heir,  while  the 
remainder-man,  or  his  issue,  continue ;  and  there- 
fore the  generality  of  the  word  heirs  will  be  re- 
strained to  heirs  of  the  body  (q). 

A  testator*         '*  ^^y  however,  a  sound  general  rule  of  construc- 
wordf  are  to  be  ^j^j^  that,  the  words  made  use  of  by  a  testator  shall 

construed  accord-  '  '  ,         '^ 

iDg  to  their  legal  be  interpreted  according  to  their  legal  effect  and 

eflect*  unless  ne  ^  ,         •      i       i  i        i      •  i 

clearly  intended  operation;  uuless  it  clearly  appear,  that, he  mtcud- 
dXrent  ^sL?  *  ed  to  use  them  in  a  different  sense  (r).  If,  there- 
Thus^anannui-  forc,  a  bequcst  of  an  annuity  be  charged  upon  a 
iLthoTd'^e^ir,  testator's  leasehold  estate,  -during  the  term  of  the 
*  ^"  of  Uw  wid  ^^^  "^^^ ' '  though  it  may  be,  probably  enough, 
lease,"  will  be  a  suspccted,  that,  the  tcstator  imagined  the  annuity 
ry  re^cwdoni^  would  ccase  with  the  actually  existing  lease;  yet. 


(p)  AUanson  v.  CUtherow, 
1  Vea.  Senr.  25;  Durbison  v. 
Beaumont,   Fortescue,   22,  25, 

27,31. 

(q)  Tyte  v.  Willis,  Ca.  temp. 
Talb.  1 ;  Attorney  General  v. 
Gill,  2  P.  Wms.  370 ;  Notting- 
ham  V.  Jennings,  1  P.  Wma.  24. 


(r)  Thelluson  v.  Woodford, 
4  Ves.  329;  HolUmay  v.  HoU 
lonay,  5  Ves.  401 ;  Deane  v. 
Test,  9  Yea.  152;  Ex  parte 
The  Earl  of  Ilchester^  7  Ves. 
368 ;  Attorney  General  v.  Fi^ 
gor,  8  Ves.  294;  Perry,  v. 
Woods,  S  Ves.  206. 
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ai^,  in  contemplation  of  Law^  whoever  has  an  inter- 
est in  a  lease  has  an  interest  in  the  renewal  there- 
of^ and  when  an  additional  term  is  granted  the  old 
maybe  said  to  be  still  in  being («);  upon  these 
grounds,  an  annuity  so  bequeathed  will  be  a  charge 
upon  every  renewal  obtained  by  the  devisee  of 
the  leasehold  lands ;  but  the  annuitant  must  con- 
tribute, in  proportion  to  his  interest,  towards  the 
expenses  attending  such  renewals  (jl). 

It  would  be  a  manifest  perversion  of  the  gene-  But,  in  order 
ral  rule  of  construction,  above  stated,  if  it  were  ap-  tention.  Equity"" 
plied  without  the  qualifications  by  which  it  ought  rJlSkrleS^ 
to  be  restricted :  no  Court  will  ever  entrap  a  tes-  *®?<^^  *^".V  **  ^^^ 

*  whole  will. 

tator  in  words,  not  allowing  him  to  explain 
them  (u).  Although  a  particular  sentence  in  a 
will,  therefore,  if  it  stood  alone,  might  furnish  a  le- 
gal inference  of  a  certain  mode  of  distribution; 
yet  Courts  both  of  Law  and  of  Equity  hold,  that, 
for  the  purpose  of  collecting  the  intention,  every 
part  of  the  will  must  be  considered  (w) .    The  nice-  The  grammatical 

,.  «  .  •      .  11  skill  ofthe  writer, 

ties  of  grammar  may,  m  some  instances,  allow  a  and  the  critical 
sentence,  which  is  included  within  a  parenthesis,  ^^  ^4ia"not 
to  be  considered  as  totally  independent,  or  even  to  ^  allowed  to 

•^  ^  control  the  cqii- 

be  entirely  rejected  as  superfluous  (x) ;  but  no  such  atructionofa  will, 
liberty  must,  (at  least  without  absolute  necessity, 

and 

(*)  Rame  v.  Chichester,  Ambl.  (w)   Gitting    v.    Steele,    1 

719;    RandaU  V.   Russell,   S  S^anst.  28;  Booiley,  Blundell, 

Meriv.  196.  1   Mer.  217;    Wright  v.  At- 

(t)    Winshfo    V.     Tighe,  %  kyns,  1  Turn.  &  Russ.    158; 

Ball  &  Beat.  206.  Pitman   v.  Stevens,   15  East, 

(tt)  Crone  v.  Odell,  1  Ball  510. 

&  Beat.  472,  480;  Laveacresv.  (x)  Gascoigne  v.  Barker,  S 

Blight,  Cowp.  S55.  Atk.  9. 
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and  to  «vpid  repttg»aii«yO  be  toj^en  wi|^  » t^tfk 
mentarjr  ipptruioevt;  tbe  Si^nsA  of  wkieh  viu^t^  if 
possible,  be  collected  from  tbe  wbple  pppteKt^  net 
from  tbe  punctuation ;  pth^^wis^,  tbe  effect  of  a 
will  might  depend  on  the  gr»pun»tiaal  ekiU  pf  the 

writer  (y),    Jt  is  not,  however,  to  be  inferred,  that, 
in  l^gal  instrunieotff,  th^  ua?  of  Aparentbesjs  is  q9T 
yer  to  iDfluencetbecomtruction;  pn  the  contrarjr^ 
it  may  eren  be  suppli^  in  s^  wiU  where  it  is  de^ 
cienty  if  i^och  m  improvement  upon  the  punctua- 
tion be  ne<;e9sary  to  wnk^  the  wh(^  i^lewr  ^od  m^ 
Kj;«'[y7«"^^tdligible  («).    For,  nothing  is  better  pstahjish^d* 
luteat  mkh  Uie  a^  a  genera)  rale,  tlwn  that  e^et  onght  to  be  giy- 
ought  to  have'    en  to  every  word  of  ♦  wi)l(a);  provided  aa  ^e| 
effect  given  to  It!  ^^^  ^^^  givw  to  ^Y^jy  word  Bot  mf»)nsistept  wift 

the  genei:^!  intentt  of  the  whole  will,  takm  tpg^r 
tber.  If  the  general  intratipn  cwi  be  coU^ptpd, 
Cowrtft  of  Equity  will  be  Anxious  to  ad^t  every 

part  so  a3  to  meet  th»t  general  inte&t:  but  if  twi» 
parts  of  a  will  are  jtetoUy  if  reponpilable,  it  was 
Lord  Alvanley's  repeatedly  e^rei^aed  opiniop, 

that,  the  latter  ought  4p  jprevail ;  4pd,  that«  th.e 

subsequent  words  mmt  h*  taken  «s  an  i»dicfttjQ» 
if  iwo  paasages    of  a  ^subsequent  iutentipu  (6),  T.hisr^e,howjever> 
Bi»tent,thLia^1t  WW  restricted  by  the  Jwrned  Lord  to  tfcjD^e  cascts, 
fSevaU.^^***  *^  ^^^7'  where  two  parts  of  a  will  are  totally  incon- 
sistent, so  that  it  is  impossible  for  them  to  coin- 
cide; 

(y)   Sanford    v.   Raxkpt^   I  Yea.  Junr.  270;  Griny  v.  Ifmr 

Mfriv.  6ffl.  f^thcrpe^  S  Yes.  105. 

(«)  Doe  T.  Mtcocky  I  Bum.  (6)  Coiw/anlw  v*  ,Co|^«w 

&  Aid.  142:  and  see  Cavfi^.^  fine,    6   Yefi.    102;    JBfv^  t. 

€ave,  2  Eden«  145.  Doughty t  .5  Yes.  247 ;  Mibow 

(a)   Co^2e<  v.  Zaivremce^  1  y.  Aivdrey,  5  Yea.  467. 
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dde (c):  in  all  other  cases,  as  there  can  be  no  will 
at  all  previous  to  execution,  the  testator  must  be 
understood  to  hare  contemplated  every  part  as 
taking  effect  at  one  and  the  same  time  (d). 

Equity  will  never  suffer  a  positive  bequest  to  be     Slight  dream* 
controlled  by  inference  and  arguments  from  the  nty  words  other- 
other  parts  of  the  wffl(^).    SUght  circumstances  ^"^"^p"^^"*' 
may,  indeed,  be  held  sufficient  to  qualify  and  re* 
strain  general  words;  in  order  to  afford  an  inter- 
pretetion  of  a  will,  which  would  otherwise  be  re- 
pugnant (/) :  but,  an  express  disposition  in  an  ear*  but  a  positive  be- 
ly  part  of  a  will,  must  not  receive  an  exposition  controUed  by 
fix)m  a  subsequent  passage,  affording  only  a  con-  g?£*"'^^''*^ 
jectural  inference  (^):  a  testator  must  never  be 
supposed  to  have  meant  more  than  he  has  ex- 
pressed (A) :  nor  will  a  Court  of  Equity  reject,  on 
the  other  hand,  words  bavmg  an  obvious  meaning; 
upon  a  suspicion,  that,  the  testator  did  not  know 
what  he  meant,  when  he  used  them  (i). 

But,  although  a  Court  is  to  determine  as  to  the   Yet,  where  the 
intent  of  a  testator  from  the  words  which  ke  has  ^prlt'ma^'i^ 
used;  yet,  when  the  general  intention  is  pkin^  it  rtri^tioa;^^' 
will  be  ^ided  by  taking  considerable  liberties  with 
ihe  eonstruction :  thus,  it  has  been  held  not  neceo-  ^^^  "^^^  ?>»y 

be  trausposedi,  to 

«ary 

(c)  Constantine  ▼.  Constant  4  Ves.  325.  See  tn/rd. 

fiM0,«bi«tfprd;  Jones  v.  Cid^  (g)  Collet  ▼•  I^mrtnce^  I 

b^k,  8  Ves.  42 ;  QaUand  v.  Yes.    Junr.    269 ;    Roach    y. 

Leonard^  1  Swanst.  163.  Haynes,  8  Yes.  590. 

{d)  LoKghtan  v«  Stm^ord^  t  (A)  Browne  v«  Lord  Kenyon^ 

Meriv.  11,  ^.  SMad.  415. 

(e)  Jones  v«  Cdheck,  B  Y«8.  («)  Mihkes  v.  SlaHer^  3  Yet. 

42:  see,  bowevee,   Wright  w^  106;  Somthooie  v«    Watson,  t 

JUeyus.lTvam.&'B.xms.ldS.  Atk.283;  Elmn  t.  Ebm,  8 

(/)  Thelluson  y.  Wmdfard,  Vm.  555,  561. 
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meet  the  intent 
apparent  on  the 
face  of  the  will; 


bnt  where  the 
words,  ai  they 
•tand,  are  plain 
and  sensible, 
transposition  is 
never  aUowed. 


Effect  of  a  re- 
cital in  a  will,  as 
of  a  previous  be- 
quest, may  be 
tantamount  to  a 
present  disposi- 
tion. 


sary  to  take  the  words  in  the  order  in.  which  they 
stand,  if  by  their  transposition  the  apparent  intent 
of  the  testator  would  be  better  answered  (k) :  or, 
as  the  rule  was  laid  down  more  restrictedly  in  ano- 
ther case,  (and  it  seems  less  open  to  objection  when 
so  limited,)  *'  a  Court  of  Law  as  well  as  of  Equity 
— and  a  Court  of  Equity  has  no  greater  latitude 
in  .construction  of  wills,  and  transposing  the  words 
thereof,  than  a  Court  of  Law  has — ^will,  to  make 
sense  of  a  will  otherwise  insensible,  and  to  make 
it  take  some  effect  rather  than  to  be  totally  void, 
often  transpose  words  to  attain  the  intent  that,  on 
the  face  of  the  will,  the  testator  had :  but,  in  no 
case,  where  the  words  are  plain  and  sensible,  is  a 
transposition  made,  in  order  to  create  a  different 
meaning  and  construction ;  much  less  to  let  in  dif- 
ferent devisees  and  legatees ;  which  is  a  very  differ- 
ent thing  from  the  case  where  the  persons  to  take 
are  certain,  and  the  question  is  only  concerning 
the  construction  of  the  words  creating  the  limita- 
tion, or  interest  to  be  taken  (/).'* 

If  a  testator,  by  a  subsequent  paper,  profess  to 
have  bequeathed,  by  a  former  instrument,  that 
which  he  has  not  bequeathed;  that  paper  may  be 
proved  as  testamentary;  and  the  property  will 
pass  (m).  So,  it  seems,  the  recital  of  a  gift,  as  an- 
tecedently made  in  the  same  will,  may  amount  to 

a  gift 


(it)  East  V.  Cook,  2  Ves. 
Senr.  32;  Bronmsword  v.  Ed- 
wards, %  Ves.  Senr.  248 ;  Boon 
V.  Comforthy  2  Ves  Senr.  278. 

(J)  Duke  of  Marlborough  v. 
Lord  Oodolphint  %  Ves.  Senr. 


74:  andsee  Chambers  y. Br mU* 
ford,  19  Ves.  654;   Eden  v. 
Smyth,  5  Ves.  S55 ;  Loveacres 
V.  Blight,  Cowp.  355, 357. 

(m)  Druce  v.    Dennuon,  6 
Ves.  897. 
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a  gift  of  personalty ;  but,  admitting  this,  a  Court 
wiD  at  least  require  to  see,  very  clearly,  that,  there 
is  nothing  in  the  will  to  which  the  recital '  can  re- 
fer, before  it  is  turned  into  a  distinct  bequest  (n). 
And,  on  the  other  hand,  a  bequest  actually  made, 
or  a  power  given,  cannot  be  controlled  by  the  rea- 
son assigned.    The  assigned  reason  may  aid  in  the     a  poBitivc  be- 

•  •        •#»     quest  not  control- 

construction  of  doubtful  words,  but  cannot  justify  led  by  the  reason 

the  rejection  of  words  that  are  clear  (o).    A  fifidse  ""'^" 
recital  in  a  will  has  never  been  allowed  to  amount 
to  a  devise  of  real  estate  (p). 

The  word  *' issue"  is  properly  a  word  of  pur-  The  word  «»- 
chase,  and  means  descendants.  It  is  used,  how-  Seamed  either  a 
ever,  in  the  statute  de  donis  without  an  idea  of  ^/KmStS 
purchase  annexed  to  it ;  and  in  wills  it  constantly  ■*  ^^  .**J*^  }^^ 

*-  "'    evident  intention: 

acts  in  a  double  capacity,  as  will  best  answer  the 
intention  (^).  .  If  the  word  issue  appear  to  have 
been  used  by  a  testator  with  ah  intention  to  de- 
scribe, not  descendants  generally,  but,  children. 
Courts  will  give  it  that  construction :  we  have  seen,  but  ambiguous 
however,  that,  the  operative  and  effective  part  of  M^e^c^not  con- 
a  clause    will  not  be  controDed  by  ambiguous  JlJ^^^^S^un- 
words,  occurring  in  the  introductory  part  of  it  (r) :  equivocal. 

or 

{n)  Smith  v.   Fitzgerald,  S         {q)Dods<mv,  Grew^Wihnotf 

Ves.  &  Bea.  8.     A  mere  recit-  277 ;  Lyon  v.  Mitchell,  1  Mad. 

al  in  a  will  of  a  gift  "  therein  473 ;  Marshall  v.  Bousfield,  2 

after    made,"    is   inoperative;  Mad.  174;  Freeman  v,  Pars^^ 

Frederick  v.  Hall,  1  Ves.  Jun.  ley,  3  Ves.  423;  Knight  r.  El- 

396.  lis,  2  Br.  578  ;  Shaw  v.  Weigh, 

(o)  CoU  v.    Wade,  16  Ves.  Fortescue,  74. 
46 .  (r)  Lord  Orford  v.  Churchill, 

(p)  Bamfieldy,  Popham,  1  3  Ves.  &  Bea.  67;  Hampson 

P.  Wms.  59;  Right  v.  Ham"  y.   Brandwood,  1    Mad.  388; 

mmd,  1  Str.  428;   Wright  v.  Z«gA  v.  iVbrftury,  13  Ves.  344; 

Wivellf  3  Lev.  259.  Doe  v.  Pearce,  1  Price,  365, 
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or  a  subsequent  clause  of  limitation,  as  to  one  sub- 
ject of  devise,  be  governed  by  words  of  introduc- 
tion which,  though  clear,  are  not  fairly  applicable 
to  that  particular  subject  (s) ;  nor,  vice  vers4f  can 
a  previous  part  of  a  will,  which,  taken  by  itself,  is 
clear,  be  altered,  or  controlled,  by  a  subsequent 
designation,  the  meaning  of  which  is  doubtful  (/). 
Where  the  in-      Where  the  intent  is  <slear,  but,  in  order  to  give  efc- 
material  words    fect  to  it,  the  stroug  measure  of  supplying  material 
plfedT^"  ^  *"^  words  is  absolutely  necessary,  it  should  seem,  that, 

neither  Courts  of  Law  («),  nor  Courts  of  £qui* 
ty  {w)  have  deemed  it  an  excess  of  their  authori- 
this  strong  mea-  ty  to  do  SO  {x).  Generally  speaking,  however,  the 
rarely  employed^  liberty  of  Supplying  new  terms,  and  remodelling  a 
v^?f  ^has^cr^^ted  ^^^scly  cxprcssed  purposc,  only  takes  place  where 
an  executory       a  wiU  Creates  an  executory  trust,  unaccompanied 

with  the  limitations  necessary  to  secure  it:  for  in* 
stance,  where  the  informal  language  of  a  testator 
would  put  the  whole  property  devised  into  the 
power  of  the  first  taker,  to  the  exclusion,  perhaps, 
of  those  wiio  were  the  principally  intended  objects 
of  the  testator's  bounty ;  there,  when  the  assistance 
of  Equity  is  required  to  direct  a  conveyance,  those 

directions 


($)  Denn  v.  Gashin,  Cowp. 
661. 

(t)  Barker  v.  Lea^  3  Ves.  & 
Bea.  117.     See^i^ra. 

(ti)  Doe  V.  MickUmj  6  East, 
492. 

(w)  Dodson  V.  Hay^  8  Br. 
407 ;  Brownsrvord,  v.  Edwards^ 
ubi  suprd ;  Morse  v.  Lord  Or^ 
mondf  5  Mad.  114;  Mellish  v. 
Mellish,  4   Ves.  50;  Phillips 


V.  Chamherlayne,  4  Ves.  57; 
Holmes  v.  Craddock,  $  Ves. 
821. 

(x)  White  V.  Carter,  2  Eden, 
868;  S,  C  on  appea],  Ambl. 
671 ;  Baskerville  v.  Basker- 
ville,  2  Atk.  280;  Green  v. 
Stevens,  17  Ves.  76;  Papillon 
V.  Voice,  2  P.  Wms.  478; 
Lord  Glenorchy  v.  BosvUk, 
Ca.  temp,  Talb.  18. 
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directions  will  be  given  according  to  the  iiitent  ap- 
parent uj^n  the  will;  if  that  intent  be  not  contra- 
ry to  the  rules  of  Law :  and  though  th^  words  of  the 
beqiiest  thay  omit  the  necessary  liinitatiohs>  these 
will  be  supplied;  and  a  strict  settlement  directed,  if 
the  clear  intent  would  otherwise  be  liable  to  be  de- 
feated. But>  whenerer  an  express,  immediate  inter*  when  an  imme- 

^.j.j.,  ,,  ■»        J.  A     ^     *     diate  interest  is 

est  IS  devised,  it  has  been  pronounced  not  to  be  m  devised.  Equity 
the  power  of  a  Court  of  Equity,  by  construction,  ^"cHoX  aJtw" 
to  make  the  devise  pass  anj  other  interest  than  'i^^^'^^^^^ 
that  which  is  expressed  (y).    It  is  true,  that>  ac-     Effect  of  the 
cording  to  the  well-known  rule  in  SheUe^s  case  (»),  caJe.  "*     *  '^ ' 
wherever  the  ancestor  takes  an  estate  of  freehold, 
and  an  immediate  remainder  is  thereon  limited,  in 
the  same  gift  or  conveyance,  to  his  heirs,  or  heirs 
in  tail,  (if  both  the  estates  be  of  the  same  quality, 
that  is,  if  both  be  legal,  or  both  equitable,  Estates,) 
such  remainder  is  immediately  executed  in  the 
ancestor.    So,  although  ari  estate  for  life,  or  in  tail, 
be  interposed  between  the  freehold  taken  by  th6 
ancestor,  and  the  gift,  limited  in  the  same  instru- 
ment,  to  his  heirs,  this  remaindet  to  th6  heiri^  vests 
in  the  ancestor.    We  have,  indeed,  just  seen,  that,  not  ie»  binding 
in  respect  of  executory  trusts  created  by  wiU,  or  'ila^Se/LTe 
marriage  articles,  and  not  carrying  the  legal  estate ;  glf^LfLnd  I?  not 
Courts  of  EquHy,  in  favor  of  the  intent,  will  over-  toT^^SS^- 
step  the  legal  operation  of  the  words  by  which  the  ecutory  tnwte,  is 
trust  is  created:  but,  in  all  other  instances,  the  from  except  to 
rule  in  Shelley's  case  is  as  much  regarded  in  Equi-  u^vcr. 

ty 

(y)   Wright  V.   Peanariy   1  («)  1  Rep.   93.     See   tliis 

Eden,  125;  Jervoisev,  Duke  of  subject  most  lucidly  diseussed 

Northumberland,     I     Jac.     &  in  Fearne's  Cotiting.  Rem.  chap« 

Walk.  571.  1,  sect.  5. 
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ty  as  at  Law.  And  it  is  also  fully  settled,  that, 
whatever  will,  directly  or  constructively,  consti- 
tute an  estate  tail  in  land,  will  pass  an  absolute 
interest  in  personal  property  (a).  This,  it  is  plain, 
is  not  in  contradiction  to  the  declaration  of  Lord 
Hardwicke,  that,  if  ever  a  greater  latitude  of  con- 
struction is  admitted  in  Equity,  with  respect  to 
wills,  than  would  be  allowed  at  Law ;  this  never 
takes  place  to  defeat,  but  to  support  a  limitation 
over  (6).  , 

Thedoctriae  It  should  be  obscrved,  however,  that,  the  doc- 
^^^*fIJif*i*f^  trine  of  cy  pres,  according  to  which  the  words  of 
Ijriven  to  a  parent,  g^  tcstator  are  sometimcs  moulded,  to  effectuate 

u  sometimes  con*  ' 

Btnied  an  estate  his  general  intention,  by  construing  an  express;  es- 
makebischiidren  tatc  for  life,  givcu  to  a  parent,  as  if  it  were  an  es- 
€irs,^appii«  «iiy  ta^^  ^^h  where  his  children,  the  principal  objects 
to  real  estate.      ^£  ^.j^^  intended  bounty,  could  not  take  as  purchas- 
ers (c);  extends  only  to  real  estate:  and  never. was 
held  applicable  to  personal  property  (d).    And 
with  respect  to  real  estate,  it  has  been  judicially, 
and  repeatedly,  declared,  that,  the  doctrine  of  ct/ 
pres  has  already  been  carried,  at  least,  to  the  very 
verge  of  the  Law;  that,  it  would  not  be  proper 
to  go  one  step  farther ;  and .  that,  the  cases  in 
which  it  has  been  attempted  to  combine  the  gene- 
ral intent  with  the  particular  intent,  have  gone 
The  same  words  far  to  destroy  both  (e).    The  same  words  may  be 

have  the  same  ,.»»         .1 

differently 

(a)  Britton  v.    Twining,    S  Ves.Junr.  364;  Croiw?  v.  0'Z)<?//, 

Meriv.    183;     Chandless     v.  1  Ball  &  Beat.  470;   Robinson 

Price,  3  Ves.  101.  v.  Hardcastle,  2  T.  R.  254. 

(6)  Fonnereau  v.  Fonnereau,  (d)  S,  C.  p.  365;    Leake  v. 

3  Atk.  317 ;  Shephard  v.Less^  Rohinson^  %  Meriv.  379. 

jngkam,  Ambl.  125.  (e)  Brudenell  v.  Ebves,  7  Ves. 

'  (c)  Rouiiedge  v^Donil,  2  390;   S.  C.  1  East,  450. 
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differently  construed,  and  have  different  opera-  meaning  given 
tions,  when  applied,  in  the  same  will,  to  different  awm;*oniy 
descriptions  of  property,  governed  by  different  ^^^^iJ^^oSie 
rules  (y).    For  though;  where  the  same  words  oc-  same  aoKs  of  pro- 
cur  in  different  parts  of  the  same  will,  it  may  be 
a  sound  general  rule,  to  give  them  the  same  mean- 
ing throughout  (g) ;  yet,  we  have  seen,  that,  the 
same  words  of  limitation  which  will  give  an  estate 
tail  in  freehold  property,  will  carry  the  absolute 
interest  in  leasehold  (h). 

When  it  is  once  established  that  material  words  Repugnant 
may,  in  any  instance,  be  added,  to  eke  out  a  tes-  ^Jecte  "*^ 
tator's  meaning,  there  can  be  no  difficulty  in  ac- 
ceding to  the  propriety  of  rejecting  repugnant 
words  (f);  and  to  strike  them  out  as  surplusage 
and  void,  where  the  admission  of  a  loose  phrase 
would  go  to  alter  a  large,  plain,  and  particular  dis- 
position before  expressed  (k). 

The  cases  are  numerous  which  establish,  that,.   The  word  <<or" 
the  word  "or^'may  be  construed  conjunctively,  ^^^c^Uvei™ 
and  the  word  "  and''  disjunctively,  in  order  to  f^^^^lf  db^uc- 
give  effect  to  all  the  words  of  a  will  (l);  or  to  af-  tiveiy; 

ford 


(/)  Forth  V.  Chapman,  1  P. 
Wms.  667 ;  Keiley  v.  Fowler , 
Wilmot's  notes,  81  d ;  EUon  v. 
£ason^  19  Ves.  77. 

(g)  Goodright  v.  Dunham^  1 
Dougl.  fi67;  Doe  v.  Jesson,  5 
Mau.  &  Selw.  99;  Haws  v. 
Haws,  S  Atk.  526 :  Turner  v. 
Moor,  G  Ves.  559.  * 

(A)  Exell  V.  Wallace,  %  Ves. 
SenT.d25;  Crookey.DcFandes, 
9  Ves.  203;  Green  v.  Stephens, 


17  Ves.  78. 

(i)  Boon  V.  CoTiifarth,  2  Ves. 
Senr.  278 ;  Keiley  v.  Fowler, 
Wilmot,  309. 

(Jc)  Green  v.  Armsteed,  Hob. 
65;  Countess  of  Bridgewaterv, 
Duke  of  Bolton,  6  Mod.  100;  a 
case  said  by  ]4^rd  Hardwicke 
(in  1  Ves.  Senr.  11)  to  be  well 
reported:  Roberts  v.  Kyffyn,  1 
Barnard.  Cha.  Ca.  26 1 . 

(Z)  Bellv.  Phyn,  7  Ves.  459. 
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ford  a  Reasonable  coiistTiiction(m);  it  ha&,  how- 
ever, been  said,  that,  this  convertible  use  of  tiie 
words  can  only  be  justified  by  strong  necessity; 
and  where  the  clause  in  which  either  word  is  found 
would,  without  such  construction,  be  absolute 
nonsense  (») :  and,  at  all  events,  it  must  be  dis« 
tinctly  shewn,  that,  the  intention,  of  the  testator  re- 
strong  insuiice  quires  such  a  construction  (o).  One  strong  instance, 
rtmctlOT  of ihT'  '^  which  the  word  *'  or"  has,  in  order  to  effectu- 
word  •'  or."        ^|.g  ^jj^  intent,  had  a  meaning  different  from  its  ob- 
vious one  assigned  to  it,  is  the  case  in  which  Lord 
Thurlow  decided,  that,  a  bequest  to  a  woman,  or 
to  her  chfldren  for  ever,  should  be  construed  to 
give  the  mother  an  interest  for  life,  with  remain- 
der to  the  children  at  her  death  (p). 
When  grand-      Under  a  boqucst  to  "children,"  where  there 
towoSto  take  un"  "®  children  to  answer  the  proper  description, 
"children"^  *®  grandchildren  are  not  permitted  to  share  along 

with  them;  although  where  there  is  a  total  want 
of  children,  grandchildren  have  been  let  m,  under 
a  liberal  construction  of  the  word  '*  children  (q)  :*' 
which  is  a  word  of  purchase  in  its  primary  sense ; 
and  is  never  construed  as  a  word  of  limitation,  un- 
less the  testator's  intention  cannot  otherwise  have 

any  effect  (r). 

Where 

(m)  Maberley  v.  Strode^  3  v.  Brome,  7  Vcb.  128. 

Ves.  454.  (j)  Reeves  v.  Brymer,  4  Vea. 

(n)  Fitzgerald  v.  Lord  Fau-  698 ;    Royle  v.   HamiUon,   4 

con6erge,  Fits-Gib.  215,  222,  Yes.  459;  Radcl^e  v.  Buck^ 

(p)    Turner  v.  Moor,  6  Vea,  %,  10  Vcs.  201;  Earl  of  Or* 

560 ;  Weddell  v.  Mundy,  6  Yea.  ford  v.  ChurchUl,  S  Yes.  8f  Bea. 

343.  69. 

(p)  Newmanv.  Nigktingale,  (r)  B^ffar   v.   Bradford,   2 

1  Cox;  341 :  and  see  Longmore  Atk.  222, 
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'  Where  it  is  alleged^  that,  fte  execution  of  a  will     An  issue  may 

1        t  A        ^,,        *.,,  .  be  directed,  to 

has  been  fraudulently  obtained,  by  a  misrepresen-  inquire  whether 
tation  of  the  purport  and  effect  of  one  of  its  clauses ;  *u7Jd  by  T  testa- 
a  Court  of  Equity  may,  if  sufficient  grounds  ap-  ^q^Jel^^^eTa'mi^ 
pear,  direct  an  is^ue,  to  inquire  whether  the  clause  representation. 
complaitaed  of  does,  in  truth,  constitute  part  of 
the  will  of  the  testator;  and  if  the  jury  find,  that, 
the  clause  does  not  constitdte  part  of  the  will,  but 
is  void  for  fraud;  a  decree  will  be  made  in  Equi- 
ty accordingly  (i). 
The  facilities  of  committing  fraud  would  be  so     But  parol  evi 

__.   •_!•  1         -J  •!      1   J.   »       A  dence,  to  explain 

great  if  parol  evidence  were  easily  let  m,  to  ex-  a  testator's  mean- 
plain  a  testator's  meaning,  that,  in  most  instances,  ^l^ted^^uf^^^^to 
such  evidence  is  rejected  (t) ;  and  in  those  cases  in  rebut  a  presump- 

1.,..        ,.,..,  ♦.i-i     tiou  which  would 

which  it  IS  admitted,  it  is  always  scrutinized  with  go  to  control  a 
jealous  vigilance;  its  reception  is  guarded  by  strict  ^^*  "^ 
precautions;  and,  generally  speaking,  (though  with 
some  other  exceptions,  to  be  presently  noticed)  its 
effect  is  limited  to  the  sole  purpose  of  rebutting 
a  presumption,  which  would  otherwise  go  to  con- 
trol a  legal  right  («)•    When  no  such  presump-     a  patent  ambi« 
tion  arises,  and  where  the  only  difficulty  proceeds  groimd^forlhe 
from  an  ambiguity  ^a/^^i*  on  the  face  of  a  will;  SeSnc^f  *'''" 
the  vast  preponderance  of  autfhority  has  firmly  es- 
tablished, that,  parol  evidence  cannot  be  let  in :  it 

would, 

(*)  Hippesley  v.  Horner^  I  S97;  Clennel  v.  Lewthivaite,  2 

Turn.  &  Russ.  4b,  n.  Vei.  Junr.  474;  Langham  v. 

(t)UlrichY.  Litchfield,  2  Atk.  Sandfard,  17  Ves.  443,  449; 

373 ;    Brown   v.    Selwyn,  Ca.  S,  6*.  on  appeal,  2  Meriv.  1 7, 

temp.  Talbot,  242 ;  NichoUs  v.  23 ;  Petit  v.  Smith,  1  P.  Wms. 

Oiborn,  2  P.  Wms.  420 ;  Doe  9 ;  Blinkhorne,  v.  Fhtst,  2  Ves. 

V.  Chichester,  4  Dow,  90.  Senr.  58;  Lakev.Ldke,  Atnbl. 

(u)Trimmerv,Bayne,7Ve9.  127;  Lynn  v.  Beaver,  1  Turn.  , 

518;  Druce  v.  Dennison,  6  Ves.  &  Russ.  68. 
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would^  indeed,  be  m6te  pedantry  to  cite  cases  in 

support  of  a  position  which,  so  long  ago  as  in 

Lord  Bacon's  time,  was  received  as  a  fixed  max* 

im  of  Law  (w) ;  if  ambiguities  of  this  description, 

in  one  sentence  of  a  will,  cannot  be  explained  by 

\vhidi,  however,  the  coutext,  the  dcfcct  is  irremediable.  But,  where 

eYtrexpuaTla-  the  words  of  the  will  are,  in  themselves,  plain;  yet, 

tent  ambiguities:  ^  dijflgculty  in  applying  them  arises  from  a  state  of 

facts  and  circumstances  dehors  the  will;  to  ex- 
plain such  latent  ambiguities,  evidence  is  constant- 
tfauif»  where  two  ly  admitted  (x) :  thus,  '*  if  a  man  has  two  sons  both 

persons  bear  the  •■•ii  n  -r  t  <■  ••         i 

same  name,  evi-  baptized  by  the  name  of  John,  and  conceivmg  that 
gfveu  to  shew  the  elder  (who  has  been  long  absent)  is  dead,  de- 
vJ^ielt!'''*''''  ^ses  his  land  to  his  sob  John  generally,  and  in 

truth  the  elder  is  living;  in  this  case  the  younger 
son  may,  in  pleading  or  in  evidence,  aUege  the  de- 
vise to  him ;  and,  if  it  be  denied,  he  may  produce 
witnesses  to  prove  his  father^s  intent,  and  that  he 
thought  the  other  to  be  dead  (y)/'    It  may  happen, 
that,  in  cases  justifying  the  admission  of  parol  evi- 
dence, such  evidence,  when  received,  may  be  in- 
sufficient to  remove  the  latent  ambiguity;  and  in 
such  cases  the  devise  must  necessarily  be  void: 
Where  a  gift  is  thus,  if  a  gift  by  wiU  be  made  to  a  person  by  name, 
name,  but  "a  de^-  but  with  a  description  inapplicable  to  that  person 
J^^  apph"b^^^  superadded,  which  description,  however,it  is  shewn 
S^  bSt^"hich"'  ^y  evidence  another  individual  precisely  answers: 
another  preciseJy  the  evidcncc  to  this  cffcct  will  Icavc  the  intention 
must  feu»  unless  in,  at  Icast,  as  much  obscurity  as  clouded  it  on  the 

face 

(w)  Lord  Bacon's  Maxims  of  1' Ves.  Junr.  415. 

the  Law,  Regula  2S.  (y)  Lord  Cheyney's  case,  5 

(x)  Baugh  V.  Ready  1  Ves.  Rep.  69 ;  Doe  v,.  Chichester ^  4 

Jun.  259;   Delmare  v.  Robello,  Dow,  90,  93. 
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fece  of  the  will;  and  the  dev&e  must  fidl  for  un-  it  be  proved  that 

,  .  '      -    the  name  was  in* 

certainty^  unless  it  can  be  indisputably  proved,  serted  by  mis. 
that,  the  name  of  the  party  specified  was  inserted  ^^^' 
by  mistake,  instead  of  the  name  of  the  party  an- 
swering the  description  annexed  (js).    When,  in- 
deed, a  person  is  clearly  made  out  by  averment,  to 
be  the  person  meant  by  a  mistaken  devise,  and 
there  can  be  no  other  to  whom  it  may  be  applied, 
the  misnamed  devisee  will  take  (a) :  but  the  evidence 
must  be  conclusive  (i).    Should  both  the  name     when  both 
and  the  description,  used  by  a  testator  to  desig-  ?4"^tioIl"^^^^ 
nate  the  object  of  his  bounty,  belong  equally  to  ?**"*!*?  *^  *^^. 
two  individuals ;  these  are  facts  dehors  the  will  dence  to  shew 

,.,         ^*       •.        ,  1  i_-v  1  which  was  meant 

raismg  a  latent  ambigmty,  to  resolve  which  parol  is  admitted. 
evidence  may  be  admitted :  and  if  one  of  the  par- 
ties was  very  intimate  with,  and  the  other  but  lit- 
tie  known  by,  the  testator,  the  presumption  in  favor 
of  the  former  will  be  very  strong  (c). 

It  is  quite  settled,  that,  an  inaccurate  description,     a  n  inaccurate 
unnecessarily  superadded,  will  not  vitiate  a  devise  ^^SniyTddedr 
to  objects  otherwise  sufficiently  described  with  cor-  j'^.n^t  vitiate  a 
rectness  (d).    And  a  mere  mistake  in  the  christian 
name  (e),  or  the  spelling  of  the  surname  (/),  or 
even  in  both  (g),  will  not  make  a  bequest  void,  if 
it  can  be  distinctly  shewn  by  evidence  who  was  the 

party 

(z)  Thomas  v.  Thanuu^  6  T.  Vea.  38d ;  Holmes  v.  Custance, 

R.  676.  12  Vea.  280. 

(a)  Rivers*  case,  1  Atk.  410.  (e)  Parsons  v.  Parsons,  1 

(6)  Del  Mare  v.  Rebello,  $  Vea.  Junr.  266 ;  Smith  v.  Co- 

Br.  451.  ney,  6  Yes.  42. 

(c)  Careless  v.  Careless,  19  (/)  Masters  v.  Masters,   1 
Vea.  604.  P.  Wms.  425. 

(d)  Smith  V.  Campbell,  Coop.  (g)    Beaumont  v.  Fell,  2  P. 
278;    Stockdale  Y.  Bushby,  19  Wms.  141. 
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Rales  as  to  cor-  P^^y  really  intended  to  take:  «id  where  a  blank 


i^cctittcr 

in,  or  suppiyioK  1^  I^  for  the  christian  name  of  a  legatee^  that  may 
SriiSJr         ^  nM^«  g^d  by  averment  (A):  bnt  a  surname 

Idt  in  blank  oaniiot  be  so  filled  up  (i) :  though 
there  is  an  instance  (it  is  believed  a  solitary  one) 
in  which  Lord  Roslslyn  ordered  the  Master  to  re- 
ceive evidence,  previously  rejected  by  him,  to 
shew  who  a  legatee,  deseribed  in  the  wiU  simply  b» 
**  Mrs.  6.,**  was  {Jty  Without  presuminfg  to  insinu- 
ate, that,  thifi  decision  trainsgressed  principle;  a 
belief  may  be  permitted,  that>  it  went  to  its  ex- 
treme limits :  it  seems  barely  reconcileable  with  the 
axiom  that  parol  evidence  is  not  a^issible  to  ex- 
plain a  patent'  ambiguity. 
If  a  legacy  be      If  a  tcstator  ffivc  a  legacy  to  the ''  two  "  dauffh- 

given  to  the  tipo  ^  ;      .     ^       ,  ,  ,        ,  ?• 

daughters  of  a    tcrs  of  a  man  who  m  fact  has  three  daughters,  this 
X^rthe  )€^cy  is  an  ambiguity  not  capable  of  being  removed  by 
r^^n^ali  *'*'^    evidence;  but^  the  practice  of  the  Court  of  Chan- 
cery (though  the  principle  has  been  doubted), 
treats  this  as  a  mere  slip  of  expression,  and  all  the 
daughters  are  admitted  to  an  equal  participatiott 
And  if  a  sum  of  the  testator's  bounty  (/):    Following  the  same 
of  the^Tree^chii-  coursc  of  rcasouing,  it  has  been  determined,  that, 
Jt  tL'*^time,t!id  i^a  ^legacy  be  given  in  these*  terms,  namely, "  to 
>»r  ^"i^^";     the  three  children  of  A.  the  sum  of  £800  each,** 

tack  of  the  fimr 

will  be  entitled  and,  at  the  date  of  the  will,  A.  hsAfaur  children, 
sum.  the  specified  number  is  to  be  disregarded,  and 

each  child  is  entitled  to  a  legacy  of  <£600  (m). 

Where 

(A)  Price  v.  Page,  4  Ve8.680.  1 49. 

(t)  Hunt  V.  Hort,  8  Br.  31 1 ;  (/)  Suhhmg  v.  Walkeyy  2  Br. 

Cantledon  v.    Turner,  S  Atk.  86;    Scott    v.    FenkovdiiH,    1 

258;  Baylisv.  Attorney  Gene-  Cox's  Ca.  80:  see  post, 
ral,  2  Atk.  239.  (wi)  Gari^ey  v.   Hibhtrt,  19 

{k)  Abbot  V.  Masmy  3  Ves.  Ves.  126. 
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;  Where  the  meaning  of  an  instrument  admits  a    Wheit  tke 
clear  construction^  that  such  meaning  is  ''  strange*'  »  cieMcf  m  ' 


must  not  be  talked  of,  either  upon  a  deed  ot  a  ^p^^^  at. 
win(fi):  a  Court  of  Equity  must  not  nmm  horn  ^^^^^^^ 
the  inconvenient  results^  aad  be  induced  thereby  **f?^"**««,^ , , 

"    which  would  fol- 

to  put  a  different    cbnstructioii  oin  the  words  lowonecoortruc- 

used  {6) ;  but  can  only  conclude,  that,  the  testator  tended  to. ' 

did  not  see  all  the  consequences  of  the  disposition 

he  has  made :  still,  in  endeafvouring  to  ascertain  the 

meaning  of  a  testator,  the  absurdities,  imfNToba- 

biiitfes,  and  inconsistencies,  which  may  arise  out 

of  one  construction,  or  be  avoided  by  another, 

have  constantly  been  attended  to^  with  a  view, 

solely,  to  ascertain/  the  true  meaning  (|9).    And    And  in  conn- 

this  qualification  of  the  general  rule,  which  forbids  {^X  rtiJ?^^ 

travelling  out  of  the  will,  must  be  borne  in  mind,  ^^%  tatator's  &- 

^  '  mily  18  not  to  be 

whenever  that  rule  is  urged  for  the  purpose  of  ex-  disregarded: 
eluding  all  consideration^  of  the  state  of  the  tes-* 
tator^s  &mily:  such  consideration  (there  is  judi- 
cial authority  for  asserting)  has,  under  certain 
circumstances,  been  clear  Law,  from  the  time  of 
Wild*s  case  (q),  to  the  present  day-    The  objec- 

ti<m. 

.  (n)  MoBeley  v.  Moteley^  5  Herries,  4  MimL  82;  Jones  v, 

Ves.  d59;  G^uhell  v.  Harmon,  Svffolk,  1  Br.  5£9;  PIulUps  v. 

11  Yes.  496.  Chamberlayne,  4  Ves.  59. 

(o)  Innes  v.  Johnson,  4  Yea.  (q)  6  Rep.  17.  ^t^'^caseia 

57 S;   Smith  v.   Streatfieldy   1  aaid  not  to  have  been  allowed 

Meriv.  361 ;  Bernard  v.  Mot^  to  be  Law,  in  Peacocky.  Spoon^ 

tague^  I  Meriv.  431.  er,  2  Yem.  195 :  but  in  the  re* 

(  p)  Earl  of  Radnor  v.  Shitf*-  portof  theaame  case  in  2  Freem. 

tOy  11  Ves.  457;  Leighv^Leighy  114,  thia  dschan,  for  it  was  at 

15  Yes*  103;   Marqms   Choi*  all  events  no  more,  doei  not  ap- 

iHr  mdeley  v.  Lord  CUnton^  %  Jac.  peaiv     But  even  if  it  did,  Pea^ 

&  Walk.  129;  Bengoughv.  Wal-  cock  v.  Spooner  is  a  case  never 

her,   15  Yes,  515;   Jenkins  v.  followed,  unless  it  oocura^m  fp<> 
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thou|rh,  by  Hieif,  tJOR  was  taken  in  Goodinge  v.  Goodmge  (r),  and 
gr^iuffor^niter-  ovenuled  by  Lord  Hardwicke;  whose  opinion 
'^!!^c^"'^^  upon  that  point  has  been  confirmed  by  the  uni- 
'^*"-  form  decision  of  Courts  of  Equity  ever  since  (s). 

But^  although  the  state  of  the  testator's  family 

may  be  taken  into  account^  it  seems^  in  aid  of  other 

circumstances;  yet^  that  consideration  alone  will 

not  authorize  a  Court  of  Equity  to  alter  the  ob- 

Quart,  as  to  vioQS  Construction  of  a  will  (t).    It  may^  however, 

fy\'hi"SJrt  ?f  ^  difficult  to  reconctte  with  this  rule,  an  opinion 

King's  Bench,  in  retumcd  by  the  Court  of  Rinses  Bench^  to  a  case 

the  cage  of  White  '^  o  ' 

T.  Barber,  directed  out  of  the  Court  trf  Chancery :  the  com- 

mon Law  Judges  certified  their  opinion,  that,  a 
testator  who,  by  wiU,  had  made  a  provision  for 
any  child  with  which  his  wife  might  prove  enceinte 
at  the  time  of  his  decease;  must  have  intended  to 
comprehend  all  the  children  which  should  be  bom 
of  his  wife,  whether  before  or  after  his  decease. 
The  learned  Judges  were,  therefore,  of  opinion, 
that,  notwithstanding  the  defect  of  expression  in  the 
will,  children  bom  before  the  testator's  death  were 
virtually  included  in  the  provision  made  for  his 
posthumous  children  {u).  Natural  feeling  would 
lead  every  mind  to  go  along  with  this  opinion; 
^  had  the  testator  contemplated  the  situation  in  ' 
which  his  family  was  actually  left  at  his  death,  he 

probably 

stsmm  verhU.      Theehrtdgev^  t.  Lake,  1  Wils.  314;  Hamp^ 

KiUwme,  2  Ves,  Senr.  237;  shire  v.  Pierce,  2  Ves.  Sear, 

Webb  V.  Webb,  1  P.  Wms.  135;  21 8.    See,  past,  p.  S52.  / 

Lyon  V.  Mitchell,  1  Mad.  483.         (0  RadcUffe  v.  Buckley,  10       ^ 

(r)  1  Ves.  Senr.  232.  Ves.  203;   Godfrey  v.  Davis,  6 

(J)  Crone  v.  Odell,  1  Ball  &  Ves.  48. 
Beat.  481;  Harris  v.  Bishop  of        (w)  Wldte  v.  Barber,  5  Burr. 

Lincoln,  2  P.  Wms.  136 ;  Lake  2708. 
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V 

probably  would  have  provided  for  that  course  of 
events^  exactly  in  the  way  in  which  it  was  proposed 
to  remedy«his  omission.  But,  as  the  testator  had  a  Court  mubt 
not. done  so;  it  may  be  questionable,  how  far  the  "i^,  make^awlu 
decision  contradicted  the  rule,  that,  no  Court  is  au-  *=*' *"*""• 
thorized  to  make  a  will  for  a  man  (jv).  We  have, 
indeed,  already  seen,  that,  subsequent  marriage, 
and  the  birth  of  a  child,  may  operate  a  revocation 
of  a  will :  but  then,  the  two  circumstances,  it  has 
been  repeatedly  laid  down,  must  both  concur :  and 
marriage  alone,  or  (as  in  White  v.  Barber)  the 
birth  of  children  alone,  have  been  often  pronounced 
insufficient  to  work  a  revocation  {x).  WMte  v. 
Sarher,  therefore,  was  not  decided,  or  even  argued, 
on  this  ground;  but  upon  the '^  virtual  inclusion  of 
children  actually  bom,-  under  a  provision  for  pos^ 
thumous  children.*"  *  Other  Cases  have  held,  that; 
posthumous  children  should  be  included  in  a  de- 
scription of  children  living  at  a  testator's  death ; 
but  this,  it  is  believed,  is  the  only  case  in  which  a 
designation  of  a  child  in  ventre  sa  inere  has  been 
held  to  apply  to  a  child  actually  bom.  The  judg- 
ment humanely  established,  what  the  testator,  un- 
doubtedly, ought  to  have  done :  but,  still  the  ques- 
tion will  remain,  whether  it  was  he  who  made 
a  proper  will,  or  whether  the  Court  made  it  for  him. 

There  is  no    ground    for  adding  an  implied     There  is  do 

.       Ai     X       i_  •   ■!_    •  1  •  -111  ground  for  add« 

case,  to  that  which  is  expressed  m  a  will,  where  fug  an  implied 
the  implication  is  not  necessary  (y).    Thus,  where  ^ch'J^prew. 

a  testator,  «^^  ""**»«  J'!"' 

'  where  such  im- 
(99)  Humberstone  V,  StantoUf     Johnston  \,  Johnston,  iPhillim. 

1  Ves.  &  Bea.  390.  467. 

(x)   Shepherd  v.  .  Shepherd,         {if)    Bayard  v.   Smith,    14 

5  T.  R.  54,  note;  cited,  ante,  p.  Ves.  477. 

!S99,  which  see:  butsee,  ako. 
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plication  is  not  a  a  testator,  though  under  ey&rj  obOgpitkm  to  pro- 
ncccMry  one.     ^.^^  ^^^  ^^  ^^  chiMic9ii^  80  expieMn  himself,  per- 
haps through  iiiad^erteiice»  as  to  exdude  children 
bom  after  the  making  of  his  will  from  a  share  in 
ike  distribution  of  his  property ;  the  oversight  can^^ 
When  potthu-  not  be  supplied  by  construction:  but,  when  he  has 
I^be  Included  directed  maintenance,  in  terms  sufficiently  gene- 
j^iJJ^^  ^  ral  to  comprehend  all  his  children,  a  proper  allow- 
UKNigh  shut  oat  gQ^^  {q^  the  maintenance,  education  and  brinfidns 

from  any  share  ui  ^     ^ 

the  division  of     Up  of  all  the  children  will  be  ordeired ;  notwith-  j 

propeftyT"  *     Standing  the  bequest  of  the  capital  is^by  the  terms  ! 

of  the  will,  limited  to  children  living  at  the  making 

thereof  (z). 
Rateof  interest      Legacies  giveu  expressly  in  the  currency  of  a 

allowed  upou  le-  ^       •  ni     -^  i.  •    ^         x  ' 

gaciea  giveu  in    forcigu  couutry^  Will,  it  secms,  bear  mterest  ac- 
foreign  currency,  ^^^^ding  to  the  rate  of  the  country,  so  long  as  the 

money  is  there  employed  for  the  benefit  of  the 
general  estate  (a) ;  but  not  when  the  l^iU^ees  pre- 
fer coming  against  assets  in  this  country ;  in  such 
case  they  can  only  claim  the  ordinary  rate  of  in- 
General  lega-  terest  (b).    Unascertained  or  general  legacies  nllust 

cics  naid  id  the 

currency  of  the  be  paid  in  the  currency  of  the  country  in  which  the 
ScwS  WM**  will  was  made(c);  at  all  events^  if  the  property 
jSj  WM  alw"^  was  also  situated  there  (rf):  and  to  shew  whether 
situated  there,  t^ig  ^as,  or  was  uot,  the  casc,  cvidcnce  dehors  the 
Parol  evidence  will  may  be  iudispe&saUe.  And  where  a  legacy 
pii?n  any  re^^'  ^  given  on  condition  that  the  legatee  should  be  in 

the 

(a)   Matchwick  v.   Cock,  S  Yes.  SSS. 

Vcs.  611;  Freemantle  v.  Tay-  (c)  Lansdnwne  v.  Lansdowne, 

lor,  15  Ves.  363.  %  Bligh,  92;  Pierwn  v.  Gar- 

(a)  Raymond  v.  Broadbeb,  nett^  %  Br.  47. 
6  Ves.  206;  Malcolm  v.  Mar-  (d)  S,  C.  Cockerell  v.  Bar- 
tin,  $  Br.  53«  her,  16  Ves.  465. 

(b)  Bowrke  v.  RickeUs,  10 
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the  testator's  service  at  the  time  of  his  decease;  the  feroiice  to  cztrin* 

•■     •     .    sic  facta,  deacrib- 

conversation  of  the  testator^  though  not  admissi-  ing  the  condi. 
ble  to  prove  upon  what  terms  the  legacy  was  given,  j^^'rf  a  de^vSe. 
to  alter,  detract  from,  or  add  to,  the  terms  of  the 
will ;  may  be  the  best  possible  evidence  of  the  fact, 
that,  the  legatee  was  considered  by  him  to  be  then 
in  his  service  (e).    And,  generally,  where  the  sub- 
ject of  a  devise  is  described  by  reference  to  some  ex^ 
trinsic  fact,  it  is  not  merely  competent,  but  neces- 
sary, to  adjnit  extrinsic  evidence,  to  ascertain  the 
&ct,  and,  through  that  medium,  to  ascertain  the 
subject  of  the  devise.    In  such  cases,  the  question 
is  not  upon  the  devise,  but  upon  the  subject  of  it ; 
nothing  is  offered  in  explanation  of  the  will,  or  in 
addition  to  it;  the  evidence  is  only  to  ascertain 
what  is  included  in  the  description  which  the  tes- 
tator has  given  of  the  thing  devised  (/).    This,    But  the  stat^ 
it  must  be  at  once  apparent,  is  a  totally  distinct  f^ator^propcr- 
thing  from  resorting  to  the  state  and  value  of  a  criteriol^for  de- 
testator's  property,  as  a  criterion  from  which  his  te«™»»ng  *>w  ;«- 

^      ^        ^  tentioii,  where  his 

intention  may  be  collected.    Where  the  terms  language  is  uu- 
used  by  the  testator  are  unambiguous,  such  a  criL-  *™  's^^** 
terion  would  be  inadmissible  to  affect  the  construc- 
tion {g).    Tet,  although  Courts  may  be  bound  to  though  where  the 

terms  are  not 

give 

(e)  Herbert  v.  Reid,  16  Ves.  den  v.   Standeriy  2  Ves.  Junr. 

486.  593;  Lord  Inchiquinr.  French^         ' 

(/)  Sanford  v.  Raikes,  1  Ambl.  40;  Duke  of  Ancaster 

Meriv.  653 ;  JtM  v.  Pratt,  18  v.  Mayer,  1  Br.  466 ;  Andrews 

Ves.  174 ;  Druce  v.  Dennison,  v.  Emmot,  ft  Br.  300;  Stephen- 

6  Ves.  400.  son  v.  Heathcote,  1  Eden^  43 

{g)  Kellett  V.  Kellett,  1  Ball  Druce  v.  Dennison,  6  Ves.  400 

&  Beat.  542 ;   Goodtitle  v.  Ed-  Nannock  v.   Horton,   7   Ves 

munds,  7  T.  R.  640;  Doe  ▼.  400;  Jones  v.  Tucker,  ft  Mer 

Chichester,  4  Dow,  93  ;  Stan-  537;  Bland  \,  Lamb,  5  Mad 
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plain  and  ex*  give  effect  to  the  clear  import  of  a  will,  howeter 
ation'of  theltes-  revolting  to  natural  feelings  the  disposition  there- 
miry  may  fiSriy '  ^7  ^lade  may  be ;  still,  where  the  words  of  the  will 

afford  aome  clue  Jq  jjq^  peremptorily  exclude  all  extrinsic  consider- 
to  018  true  mean-  r  r         j 

u>g-  ations,  it  is  fair,  as  stated  above,  to  contemplate  the 

situation  of  the  testator  and  his  family,  as  some 
guide  to  his  intention  (h\  The  two  positions  last 
stated  are,  on  this  plain  ground,  very  reconcil^abie ; 
but,  as  obiter  dicta  in  contradiction  to  both  are  to 
be  met  with,  it  has  been  thought  right  to  support 
each  principle  by  a  citation  of  more  numerous  au- 
thorities than  accords  with  the  general  plan  of  the 
present  writer;  who  (judging  from  his  own  feel- 
ings) has  deemed  that,  in  most  instances,  a  reference 
to  two  or  three  leading  cases  in  point,  would  be  a 
more  acceptable  mode  of  performing  the  task  he 
has  undertaken,  than  if  he  were  to  swell  his  work, 
by  transferring  to  the  notes  all  the  manuscript  re- 
ferences made  in  the  margins  of  his  collection  of 
reports,  having  a  collateral  bearing  upon  the  ques- 
tion he  may  at  the  time  be  engaged  with ;  or  than 
if  he  condescended  to  the  still  easier,  but  less  hon- 
est, 

413;  Sibley  y.  Perry,  7  Ves.  Inglis,   3  Br.  425;  Bengough 

533;      Gittins    v.     Steele,    1  v.  Matter,  15  Ves.  514;  X«^A 

Swanst.  29;  Jones  v.    Curry,  v,  Leigh,  15  Ves.  104;  Attor- 

I  Swanst.  71;  Smith  v.  Mait-  ney  General  v.  Grote,  3  Meriv, 

land,  1  Ves.  Junr.  364;    Cave  319;  Hinchcl^ey.Hinchcl^e, 

V.  Cave,  2  Eden,  144.  3  Ves.  525,  529;  Selwoodr. 

{h)    See,    ante,    pp.    347,  Mildmay,  3  WeA.  310;  Barks- 

348 ;    Munyard    v.    New,    3  dale  v.  Gilliat,  1  Swanst.  565 ; 

Swanst.  124;  Doe  v.  Gillard,  Porterv.  Toumay,  3  Ves.  312; 

5  Barn.  &  Aid.  788;  Bland  v.  Page  v.  Leapingwell,  18  Ves. 

Lamb,   2  Jac.   &   Walk.  406 ;  466 ;  Stapleton  v.  Colvile,  Ca. 

Penticost    V.   Ley,  2  Jac,  &  temp.  Talb.  208 ;  Lynn  v.  J^ea- 

Walk..  209;      Fonnereau    v.  ver,  1  Turn.  &  Russ.  68,       ^ 
Poyntz^  1  Br.  480 ;  Finch  v. 
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est^  mode  of  assuming  credit  for  research,  by  co- 
pying  without  examination,  or  directing  an  ama- 
nuensis to  copy,  the  references  collected  by  the  in- 
dustry of  others :  thus,  exposing  his  readers,  per*      i 

« 

haps,  to  the  useless  trouble  of  looking  at  cases, 
which,  however  appropriately  placed  where  they 
originally  stood,  might  be  found  very  little  appli- 
cable to  the  point  which  they,  deceptively,  profess- 
ed to  confirm. 

In  addition  to  the  grounds  upon  which  it  has    Evidence  of  the 
been  already  attempted  to  reconcile,  what  have  tor's  property, 
been  thought,  the  contradictory  declarations  with  IS^&^^ere 
respect  to  the  propriety  of  admitting,^  or  rejecting,  ^Jj^question  turns 
evidence  of  the  state  of  a  testator^s  property,  as  ofapower^orthe 

,         ,      ,.  •  -^  ■■  i_  J    dwpowlofthat 

some  clue  to  his  meanmg ;  it  may  be  observed,  which  was  the 
that,  the  apparent  discrepancy  may  be  still  farther  J^^SnT^" 
diminished,  (it  is  not  asserted  that  it  will  be  en-  JJ^^fen^thTpro^-*"* 
tirely  removed,)  by  recollecting,  that,  in  fuH  one  P^^r^,  ■, 
half  of  the  cases  cited  in  which  this  consideration 
was  deemed  inadmissible,  the  question  turned  up- 
on the  execution,  or  non-execution,  of  a  power;  or 
whether  the  testator  had,  or  had  not,  intended  to 
dispose  of  that  which  was  his  only  in  a  qualified 
sense.    Whilst,  in  all  the  cases  cited,  without  ex- 
ception, in  which  the  evidence  was  admitted,  the 
property  was  absolute  in  the  testator.    But,  even 
in  the  case  of  a  power ^  as  the  principle  is,  that, 
with  regard  to  real  estate  where  there  is  nothing 
for  the  will  to  operate  upon,  unless  with  reference 
to  the  power,  it  must  operate  as  an  execution  of 
'the  power  (i);  an  inquiry  into  the  state  of  the  tes- 
tator's 

(t)    Lems  V.   Llewetlfn,   1      Curry^  1  Swanat.  7S. 
Turn.  &  Ru88.  107;  /omm  t. 

▲  A 
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Such  evidence 
may  be  requisite, 
to  determine 
what  the  testator 
intended  to  give 
when  he  has  in- 
accurately ex- 
preaied  himself: 


iustances  in  the 
case  of  loosely 
worded  legacies 
of  stock* 


'  tator's  property  may,  here  also,  be  necessary.  Pa- 
rol evidence  of  the  state  of  a  testator's  property 
may  also  foe  properly  admitted,  when  it  is  clear 
the  testator  intended  to  give  something,  hut  his 
description  is  so  inaccurate,  that,  unless  a  Court 
can  travel  from  what  he  has  said  to  something 
else,  the  intention  must  foe  entirely  disappointed. 
Thus,  where  stock  is  bequeathed  by  an  improper 
denomination,  evidence  may  be  let  in  to  correct 
the  mistake  (k).  In  such  cases,  the  will  is  plain, 
indeed,  on  the  face  of  it,  but,  if  it  can  be  proved 
the  testator  acted  upon  the  idea,  that,  he  had  the 
stock  he  bequeathed,  a  latent  ambiguity  exists, 
which,  as  we  have  seen,  is  a  proper  subject  for 
parol  evidence.  The  distinction  is  this,  if  the  tes- 
tator had  possessed  the  stock  at  the  time  he  made 
his  will,  and  had  given  it  specifically,  any  act  of 
his  destroying  that  subject  would  be  proof  of  ant- 
mus  revocandi;  but  if  the  mention  of  stock  be  in- 
troduced only  by  way  of  denomination,  not  as  a  gift 
of  the  identical  corpus,  in  that  case,  if  the  thing 
itself  cannot  be  found,  and  there  is  a  mistake  as 
to  the  subject  out  of  which  it  is  to  arise,  that  will 
be  rectified  (T).  However,  when  a  testator  gives 
a  sum  of  stock  described  as  '^  standing  in  his  name," 
and  he  neither  has  the  stock  described  standing  in 
his  own  name,  or  in  trust  for  him  (m),  nor  any 

other 


{k)  Hewson  v.  Reed^  5  Mad. 
451  ;  Penticosi  v.  Ley,  2  Jac. 
&  Walk,  211 ;  Dobson  v.  Wa- 
terman, 3  Yes.  308,  n ;  Door 
V.  Geary^  2  Yes.  Sent.  256; 
GalUni  v.  Noble,  3  Mcriv.  692 : 


Bee,  ante,  p.  316. 

(/)  Selwood  V.  MUdmay,  3 
Yes.  310. 

(m)  Hewson  v.  Reed,  5  Mad. 
451. 


WILLS;   INTESTACY.  355 

other  stock,  the  legacy  must  fail(»):  but  a  mis- 
take as  to  the  correspondent  amount  of  the  stock 
and  of  the  legacy  given,  may  be  a  fit  subject  for 
a  reference  to  the  Master  (o). 

As  a  general  rule,  if  a  legacy  be  given  to  two  or     The  period  at 

„  ,,..,•.,  ^-1  A.     which  survivor  • 

more,  equauy  to  be  divided  between  them,  or,  to  ship  is  to  take 
the  survivor  or  survivors  of  them ;  and  there  be  no  ^y^rned  by 
special  intent  discoverable  in  the  wiU(j9);    the  |^^^";;^;^'^^ 
survivorship  is  to  be  referred  to  the  period  of  di-  tion  can  be  coi- 

*  *■  lected   from  the' 

vision  {q).    That  period  will  not  depend  upon  any  whole  win, 
technical  words,  but  on  the  apparent  intention  of 
the  testator,  collected  either  from  the  particular 
disposition,  or  the  general  context  of  the  will  (r). 
If  there  be  no  previous  interest  given  in  the  lega- 
cy, then,  the  ordinary  period  of  division  is  the  death 
of  the  testator;  and  the  survivors  at  his  death  will 
take  the  whole  legacy  (*).     But,  if  a  previous  life 
estate  be  given,  then,  the  period  of  division  is  the 
death  of  the  tenant  for  life,  and  the  survivors  at 
that  time  take  the  whole  {£).    If  an  immediate  de-  Under  a  bequest 
vise,  "  to  all  children  and  grandchildren''  of  the  tes-  te«,  notndiv?* 
tator,  or  of  another  person,  be  made  in  terms  which  not^*„'^'^  ^^heu 
vest  the  property  in  possession  upon  his  deathj;  |*^^  ^"J***  **  ^^^^^, 
none  but  those  m  esse  at  that  time  can  take,  for 
the  fund  is  then  distributable ;  and  consequently 

any 

(n)  Evans  v.  Tripp,  6  Mad.  (r)  NenftarTy.  Ayscaugh,  1 9 

91.  Ves.  536. 

(o)  Alford  V.  Green,  5  Mad.  (*)  Stringer  v.  Phillips,   1 

95.  Eq.  Ca.  Ab.  293 ;  Shergold  v. 

(p)  Russell  V.  Long^  4  Ven.  Boone,  13  Ves.  875. 

555',  Elwin  y.Elmin,  8  Ves.  (t)Daniellv.  DanieU,6\e9. 

555.  300  ;  Jenour  v.  Jenour,  10  Ves. 

(?)    C!ripps  V.    WokoU,    4  566 ;  Bronme  v.  Lord  Kenyon, 

Mad.  15.  3  Mad.  416. 

AA2 
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any  after-bom  children^  or  grandchildren,  are  ex- 
but,  though  the  cluded.     But,  although  the  devise  be  immediate, 

devise  i}c  imiiie' 

diaic,  if  the       yet,  if  the  Vesting  be  postponed,  so  that  no  imme- 
^^  '"iS*Il<^^!i  diate  distribution  need  take  place;  all  who  answer 


StOIl 


A^l^^'li^'Ze^f '*^^  description,  not  at  the  death  of  the  testator, 
disiributioii  will  but  those  bom  afterwards,  and  before  the  fund  is 

take  a  share. 

to  vest  m  possession,  will  take  (u).    Notwithstand- 
ing this  disposition,  however,  on  the  part  of  Courts 
of  Equity,  to  include  all  the  children  of  a  family, 
where  it  is  probable  that  all  were  equally  within 
the  intention  of  the  testator  {w) ;  still  the  rule  of  ex- 
elusion,  (which,  though  it  has  been  ^^  wondered''  at, 
and  termed  an '^  artificial''  one(a;),  is  founded  on 
strong  necessity,)  must  prevail,  when  a  distribu- 
tion  is  to  take  place,  before  those  who  might  other- 
When  children  wific  be  entitled,  come  in  esse'(yi).    When,  under  a 
wid'whai'j?"'*  devise/children  take  in  their  own  rights,  they  take 
stirpes.  p^  capita  (z) ;  when  by  representation,  and  in  right 

of  their  parents,  they  take  per  stirpes  (a), 
wiien  a  future '     In  all  cascs  of  futurc  legacies,  where  the  indi- 
iSing^ihe"'   vidual  holding  a  certain  character  is  to  be  exclUd- 
individual  hold-  ^ j^  ^j^^  ^ourt  (uulcss  the  terms  of  the  will  express- 

ly 

(u)  Crone  v.  O'Dell,  1  Ball  \t%.%Z^\DefflMV.Goldschmidt, 

&Beat.  483;  Walker  y.  Shore,  19  Vca.  570;  Jee  v,  Audley^ 

1 5  Ves.  1 25  ;  Stanley  v.  Wise,  1  Cox,  324 ;  Davidson  v.  Dallas^ 

I  Cox,  433;  Scott  v.  Harwood,  14  Ves.  578. 

5  Mad.  835 ;  Singleton  v.  Gil-  («)  Lady  Lincoln  v.  J^eiham, 

bert,  1  Cox,  72.  10  Ves.  176;  Blackicrv.  Webh, 

(w)  Whithread  v.  St.  John,  2  P.  Wms.  384;  Northey  v. 

10   Ves.  154;     HtUcheson  v.  Strange,  I  F.  Vfms.  Si2. 

Jones,  2  Mad.  129.  (a)  Rowland  v.  Gorsuck,  2 

(x)  Leake  v.    Robinson,   2  Cox,  189;   Wythe  y.  Thruston, 

Meriv.   383;  Andrews  y.  Par'  Ambl.  55 G,  and   stated  Trom 

tingion,  3  Br.  404.  Reg.   Lib.    in    Davenport    t. 

(y)  Gilbert  v,  Boorman,  11  Hanbury,  S  Ves..  259. 
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ly  shut  out  that  construction,),  consider,  that,  the  acter;  at  what 
party  who  answers  the  description  at  the  time  ot  deteriuined  who 
distribution,  was  the  intended  object  of  exclusion ;  exokLu)nr 
and  not  the  person  to  whom  the  description  would 
have  applied  at  the  date  of  the  will,  or  at  the  tes- 
tator's decease.  Thus,  if  a  legacy  be  given  amongst 
the  children  of  a  family,  excluding  the  heir;  a 
child  who  at  the  date  of  the  will  was  a  second  son, 
but  who  previously  to  the  division  of  the  fund  has 
become  the  heir,  will  be  excluded  (b).    And,  in  or-    Construction  of 

.  the  words 

der  to  answer  the  intent,  the  words  "  younger  «  younger  chud- 

children  "  have  been  construed  with  such  latitude,  ^^"' 

(when  the  bequest  has  been  made  by  a  patent,)  as 

to  let  in  an  eldest  daughter,  whose  brother,  though 

younger  than  herself,  took  the  family  inheritance ; 

and  to  shut  out  that  younger  brother,  as  being  the 

heir  (c).    But,  under  a  devise  to  a  man  for  life.     An  estate  in 

with  remainder  to  his  third,  fourth,  and  other  sons  edTn  "  second 

successively,  except  the  first  or  eldest  son,  this  re-  ^y°  hb'b^wmfng 

mainder  is  cojitingent  only  until  the  first  devisee  f **®  ^'^^i^forc  ^' 

lias  two  sons  bom,  both  living ;  when  that  happens,  *hc  esute  comes 

_  .     T       1  T  •        1  \  into  posBCssion. 

the  remainder  becomes  vested  m  the  second  son, 
to  take  effect  in  possession  upon  his  father's  death ; 
and  will  not  be  divested  in  consequence  of  his  be- 
coming, before  his  father's  death,  the  eldest  or 
only  surviving  son ;  unless  the  will  afford  a  plain 
indication,  that,  such  was  the  testator's  intent  {d). " 

Where 

(6)    Matthews    v.    Paul,  8  Vera.  530. 

Swanst.  839;    S.  C.  %  WQs.  (c)  Beak  v.  Beale,   1    P. 

Ch.  Ca«  77;  Bowles  v^  Bowles,  Wms.  S44;  Brettonv.  Bretton^ 

lOVes.  182;  Lady  Lincoln  v.  St   Freem.    158;    Heneage  v. 

Pelham,  10  Ves.  174;    Lord  Hunloke,  ft  Atk.  455 ;  Hally. 

Teynham  v.  Webb,  2  Ves.  Sen.  Hewer,  Ambl.  204. 

210 ;  Chadnrick  v«  Doleman,  2  (d)  Driver  v.  Framk^  6 
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A  coiivenion 
"  (Hit  and  out/' 
excludes  the  heir; 
but  not  80  when 
the  conversion  of 
real  estate  is  di« 
rected  only  for  a 
particular  pur- 
pose, which  fails; 
or  does  not  ex* 
haust  the  pro- 
duce. 


And  the  result- 
ing trust  will  be 
taken  by  the  heir 
as  realty,  though 
the  conversion 
has  been  made: 


Where  a  testator  has  directed,  what  is  termed, 
a  conversion  "  out  and  out/  that  is,  that  his  real 
estate  shall  at  all  events  be  sold,  and  convert- 
ed into  personalty,  and  has  made  a  complete  dispo- 
sition of  the  same,  the  claims  of  the  heir  at  law 
are,  of  course,  excluded  {e) ;  but  where  such  con- 
version is  only  directed  with  reference  to  a  parti- 
cular purpose,  which  fails  altogether  (/),  or  in 
part(^);  or  which  does  not  exhaust  the  produce 
of  the  real  estate  directed  to  be  sold  (A);  there  will, 
in  all  these  cases,  be  a  total,  or  a  partial,  resulting 
trust  in  favor  of  the  heir  at  law  (i ) :  and,'  although 
the  estate  has  been  converted,  the  whole,  or  the 
remaining,  produce  of  that  conversion  MdU  stiQ, 
with  respect  to  the  heir,  be  considered  as  realty, 
not  personalty  {k) :  and,  of  course,  would  go  to  his 
representative  according  to  the  quality  of  the  pro- 
perty he  would  himself  have  taken  (t) ;  unless  he 
has  done  some  act,  or  demonstrated  some  inten- 
tion, after  he  acquired  the  possession,  impressing 

it 


75 ;  Marquis  Cholmondeley  v. 
Lord  ClinUm,  ft  Jac.  &.  Walk. 
116. 

(e)  Mallabar  v.  Mallabar, 
Ca.  temp.  Talb.  80;  Dtarour 
▼.  Motteux^  1  Ves.  Seiir.  322 ; 
Kennell  v.  Abbots  4  Ves.  810; 
Lowes  V.  Hachvard,  18  Ves. 
171. 

(y)  Hooper  v.  Goodwin,  18 
Ves.  166;  Tregonwellv.  Syd- 
enham^  S  Dow,  210;  Jones  v. 
Mitchell,  1  Sim.  &  Stu.  294. 

(g)  Ackroyd  v.  Smithson,  I 
Br.  518;  Smithy.  Claxton,  4 


Mad.  492. 

(A)  Maughan  v.  Mason,  1 
Ves.  &  Bea.  416;  Ashby  v. 
Palmer,  1  Meriv.  301. 

(t)  Gibbs  V.  Ougier,  12  Ves. 
416;  Collins  v.  Wakefield,\Z 
Ves.  Junr.  687. 

{k)  Hill  V.  Cock,  1  Ves.  & 
Bea.  175;  Cwrrie  t.  Pye,  17 
Ves.  467 ;  Lowes  v.  Hackward^ 
18  Ves.  171 ;  Ackroyd  ▼, 
Smithson,  1  Br.  514. 

(i)  Walter  v.  Mavnde,  19 
Ves.  428 ;  Snuth  v.  Claxton, 
4  Mad.  493. 


i 


WILLS.  INTESTACY.  359 

it  with  a  different  character  (m).  But,  where  a  But,  where  ao 
disposition  by  will  has  been  made  to  trustees,  with  coi'vcwion  ir*^^ 
a  power  given  to  them  to  convert,  or  forbear  to  fn^not^com!^^ 
convert,  the  real  estate  devised,  and  to  distribute  ^^^^theuT-*^"'^^ 
the  same  as  they  should  think  proper ;  if,  in  con-  the  heir  at  law 

A  ,••     .     J      .1      iv       "L      •  J  ^^^  ^c  next  of 

sequence  of  their  death  after  havmg  made  a  par-  kin  must  take  the 
tial  conversion,  a  Court  of  Equity  be  called  on  to  §  Jf^'fy  "  ^^""^ 
make  the  distribution,  the  heir  at  law  and  the  next 
of  kin  (as  there  is  no  equity  in  favor  of  either) 
must  take  the  fund  as  they  find  it :  the  real  estate, 
unconverted,  will  remain  real ;  and  whatever  has 
been  converted  into  personal  estate,  in  the  due  exe- 
cution of  the  trust,  must  be  taken  as  personal  (n). 
The  Court  will  not  act  for  the  mere  purpose  of 
converting  one  species  of  property  into  another  (<>)• 
It  should  be  observed,  however,  that,  when  real  es-     a  stranger  in 

,,.,.,.,.«  1.  .  .     blood,  who  taket 

tate  IS  devised  m  trust  for  one  who  is  a  stranger  in  an  estate  directed 
blood  to  the  testator;   and  the  devise  directs  a  ^^^^^^/^^Jiyf^^^^ 
conversion  of  the  property,  not  merely  for  the  pur-  j^^^  h^7be*l!S 
pose  of  meeting  particular  oceasions,  but,  out  and  converted. 
out;   there,  if  the  residuary  legatee  (being  the 
cestui  que  trust)  take  the  property  in  statu  quo,  the 
real  estate  must  still  be  considered,  in  Equity,  for 
many  purposes,  as  sold,  although  the  trustees  have 
not  actually  converted  it  into  money :  it  will  be 
liable  to  legacy  duty  as  personalty ;  and  if  the  re- 
siduary legatee  had  died  before  election,  it  would 
have  gone  to  his  personal  representatives  (/>). 

Where 

(fit)  Biddulph  V.  Biddulph,         (o)  Croft  v.  Slee,  4  Ves.  65; 

12   Ves,    165;     Kirkman    v.  Walker  v,  Denne,  SI  Ye^,  Jma. 

Miles,  13  Ves.  389.  185. 

(n)   Walter  v.  Maunder  19         (p)  Attorney     General    v. 

Ves.  427,  429.  Holfard,  1  Price,  433. 


360  TREATISE  ON  FRAUDS. 

DistiDctkmbe-  Where  a  testator  gives  his  real  estate  to  ui.  and 
diorged  with  the  his  heirs^  charged  with  his  (the  testator's)  debts ; 
^^Tr^^^^L  tha*  is  a  devise  for  a  particular  purpose,  but  not 
^^^to/Hiy  wch  for  tijat  purpose  only.    If  the  devise  be,  on  trust 

to  pay  the  testator's  debts ;  that  is  a  devise  for  a 
particular  purpose,  and  nothing  more.  The  wide 
difference  of  effect  is  this ; — the  first  mode  is  a  de- 
vise of  an  estate  of  inheritance  for  the  purpose  of 
giving  the  devisee  the  beneficial  interest,  subject 
to  a  particular  purpose :  the  latter,  is  a  devise  for 
a  particular  purpose,  with  no  intention  to  give 
him  any  beneficial  interest.  When,  therefore,  the 
whole  legal  interest  is  given  for  the  purpose  of 
satisfying  trusts  expressed^  and  those  trusts  do 
not  exhaust  the  whole;  so  much  of  the  beneficial 
interest  as  is  not  exhausted  belongs  to  the  heir: 
but,  where  the  whole  legal  interest  is  given  for  a 
particular  purpose,  with  an  intention  to  give  to 
the  devisee  of  the  legal  estate  the  beneficial  inter- 
est, if  the  whole  be  not  exhausted  by  the  particu- 
lar purpose;  the  surplus  goes  to  the  devisee, ^as  it 
Execators,  on  was  intended  to  be  given  to  him  (y).  The  con- 
personalty  ^  sub-  structiou  is  different,  when  personal  estate  is  giv- 
ire  merdyTrS  ^^  *^  cxccutors  "  subject  to  and  chargeable  with** 
tees.  legacies;  imder  such  a  bequest  the  executors  take 

no  beneficial  interest ;  but  are  trustees  of  whatever 
surplus  may  remain  (r).  Where  a  testator,  after 
directing  his  debts  to  be  paid,  names  certain  per- 
sons as  ''  trustees  of  inheritance  **  for  the  execution 
of  his  will ;  they  are  trustees  of  his  real  estate,  for 
payment,  not  only  of  debts,  but,  of  legacies  (*). 

Where 

(j)  King  V.  Denistm,  1  Ves.         (r)  S.  C.  p.  t7S. 
ft  Bea.  27«.  (*)    Trent  ▼.  Hamung,   19 
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Where  part  of  the  real  estate  of  a  testator,  or    interests  of  the 

SCTCr&l  clflSSGB  of 

intestate/ is^  at  the  time  of  his  deaths  subject  to  a  representatives. 
covenant  to  convey  the  inheritance  in  the  same  to  ^^^^  u^  object 
the  tenant  thereof,  in  case  of  his  electing  to  take  it  *«  *  conditional 

'  o  covenant  to  con- 

at  a  certain  price ;  until  such  election  is  made,  the  v^y  the.  same. 
rent  belongs  to  the  heir,  or  devisee ;  but  the  pur- 
chase money,  when  the  election  is  declared,  will  be 
considered  as  personal  estate  of  the  testator,  or  in- 
testate;  and,  as  such,  will  go  to  his  legatees,  or  next 
of  kin  (/). 

The  statute  (u)  in  restraint  of  directions  by  will     The  statute  ia 
for  accumulations  of  property,  for  a  longer  period  ^^utjoU'co^^^^^ 
than  twenty-one  years;  or  during  the  minority  or  J"oU"a"to^*^'  • 
respective  minorities  of  any  person  or  persons  who,  ■'»<>"»  ^r  payment 
under  the  uses  or  trustsof  the  will  directing  such  ac- 
cumulation would,  for  the  time  being,  if  of  full  age, 
be  entitled  unto  the  annual  produce  so  directed  to 
be  accumulated ;  contains  an  exception  as  to  pro- 
visions for  payment  of  debts,  or  for  raising  por-  or  for  raisiog  por- 
tions.   Therefore,  when  an  estate  is  given  to  trus- 
tees to  pay  debts,  and  then  to  a  person  designated, 
the  statute  does  not  apply;  the  payment  of  the 
testator's  debts  may  exhaust  the  produce  of  the 
estate  for  a  longer  or  a  shorter  time,  but  the  per- 
son designated  takes  at  once,  subject  to  the  debts. 
Th^  estate  vests,  and  the  property  is  not  tied  up ; 
though  a  fund  is  provided  thereout  for  some  spe- 
cific charges  (a?).     It  is  to  be  observed,  that,  the     Trusts  which 

^  ^    .     go  beyoud  the 

Statute 

Ve«.  499;  S.  C.  7  East,  105:  15,  1805. 

and,  on  appeal,  1  Dow,  102.  (u)  Stat.  S9  &  40  Geo.  9,  c. 

(0  Tofvnly  y.  Bednell,  14  98. 

Ves.506i^citmgLawesv.Ben'  (x)    Bacon    v.    Proctor,  I 

Mel,  ileeided  at  the  Rolls,  Feb.  Turn.  &  Russ.  40. 
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pNKribed  linitt  statute  hst  eite4  was  intended  only  to  guard  against 
ezGCM  only,       the  iBconlTenieDce  of  locking  up  property^  for  a 

longer  period  than  twenty-one  years:  whenever  an 
accumulation  for  a  longer  term  is  directed^  the  po- 
licy of  the  act  is  sufficiently  complied  with>  by  de- 
claring the  trust  void  for  the  excess,  only  (y).    But, 
if  a  trust  for  accumulation  would  have  been  bad  in- 
dependently of  the  statute,  it  is  not  made  good  by 
the  statute  (z). 
The  natural        It  is  the  most  natural  construction,  that;,  a  per- 
a  peraoo  who  has  SQH  who  has  left  a  wlU  Intended  to  die  completely 
SSti Vdil  *""  testate;  a  Court  of  Equity,  therefore,  will  not  be 
ooo^ietejy        disposed  to  impute  intestacy,  in  consequence  of 

events,  the  c<wtingency  of  which  could  not  have 

escaped  the  devisor's  notice,  if  his  words  can,  by 

aid  of  any  fair  presumption,  be  held  sufficient  to 

Very  special    extend  to  that  contingency  (a).     And,  with  re- 

to  ooDfioe  a  gift  specttopersonalcstate^itisgeiierally  inferred,  that, 

umUed  opa-^^  *  *  testator  who  gives  all  his  property,  meant  to  give, 

^^^^'  not  only  all  he  had  at  the  time  of  making  his  will. 


but,  all  that  he  might  have  at  the  time  of  his  death* 
It  is  true,  indeed,  that  the  gift  (^  a  residue  may  be 
so  worded  as  to  have  a  limited  operation ;  but  very 
special  words  are  required  to  take  a  bequest  of  a 
residue  out  of  the  general  rule  (b).    If  a  general 

residuary 

(jf)  Langdon  v.  Simpson,  1^  d<mt  t  Swanst.  845 ;  Bwih  v. 

Yes.  298 ;  Griffiths  v.  Fere,  9  Bootk,  4  Yes.  40S ;  Crooke  y. 

Yes.  131;  Lord  SouthampUm  De  Vandes,  9  Yes.  106;  Phil- 

V.  Marquis  of  Hertford,  t  Yes.  lips  v.  Chamberlmne,  4  Yes. 

&  Bea.  61.  59. 

(z)  Marshall  v.  HolUmay,  ft  (6)  Bland  v.  Lamb,  2  Jac.  & 

Swanst.  450.  Walk.  405 ;  Page  v.  Leaping- 

(a)  WUttell  V.  Dudm,  ft  Jac.  weU,  18  Yes.  466  ;.  Attorney 

&  Walk.  283;  Bird  v.  Huns-  General  v.  Johnstone,  AmbU 
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residuar}^  clause  profess  to  give  every  thing  *'  not 
specifically  disposed"  of  by  the  will^  the  testator  will 
be  understood  to  have  meant  every  thing  not^ar- 
fieti/ar^  disposed  of:  it  would  be  too  technical 
and  artificial  a  construction  to  hold,  that^  he  meant, 
in  case  of  a  lapse,  to  die  intestate  with  regard  to 
all  sums  specifically  bequeathed,  and  testate  as  to 
all  general  pecuniary  legacies :  if,  therefore,  imder    A  lapsed  lega- 

cy  goes  to  the 

such  a  will  al^;acy,  specifically  given,  should  lapse,  general  residuary 
it  will  be  looked  upon  as  comprehended  in  the  ge-  ^^ 
neral  residuary  bequest  (c).   The  case  would  be  dif-  but  a  lapsed,  or 
ferent  as  to  an  annuity  charged  on  lands;  if  that  charged oii^^aods^ 
lapsed,  or  was  void  in  its  creation  as  being  contrary  ^^  ^i^^^^ 
to  the  policy  of  the  Law,  it  would  sink,  either  for  "*»t«- 
the  benefit  of  the  specific  devisees  of  the  estate  on 
which  it  was  charged  (iQ;  or,  of  the  heir  at  law  {e\ 
if  the  charge  was  severed  from  the  devise. 

It  must  be  a  very  peculiar  case,  in  which  there    Where  part  of 
can  at  once  be  a  residuary  clause  and  a  partial  in-  thereslSuefoiispto 
testacy  as  to  the  testator's  personalty ;  unless  some  ^jji  ^1!^  be^^u- 
part  of  the  disposition  of  the  residue  itself  fail  (/) :  operative; 
to  the  extent  of  such  failure,  the  will  must  be  in- 
operative.   In  the  instance  of  a  residue  given  in 
moieties,  to  hold  that  one  moiety,  lapsing,  should 
accrue  to  the  other,  would  be  to  hold  that  a  gift  of 
a  moiety  of  a  residue  should  eventually  carry  the 
whole  (gf).     With  this  exception,  a  residuary  le-  bat,  generally,  a 

^residuary  lega- 

gatee 

579;  Doners  v,  Dmet,  S  P.  (e)TregonmeUv.  Sffdenham, 

Wnu.  42.  5  Dow,  20%. 

{c)Roherts  Y.  Cooke,  16  Wes.  (/)  Leake  v.  Rohmeon,  ft 

453;    Crooke  y.  De  Vanies,  Meriv.ddS. 

11  Ves.  3d2.  (g)  SkpymaherY.  Northeoie, 

(d)  Baker  v.  Hall,  12  Yes.  1  Swanat.  571. 
500. 
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tee  takes  ftHi«i»*  gatee  takes  every  thing  persoH&l  that  lapses  (/i)? 
tbcNiffh  a  rendu-  alfhough^  by  a.  distinction,  in  favor  of  the  heir  at 
not  take^ap^  1*^,  which  is  Well  Settled,  a  residuary  devisee  does 
^'^'^'  riot  take  a  lapsed  devise  (i).    Of  course,  executors, 

as  such,  can  have  nothing  to  do  with  their  testa- 
Force  of  the  epi-  tor's  real  property  (k) ;  and  the  epithet ''  residuary  " 
when  uted^as  to  added  to  their  description  could  only  avail  them 
executoiB.         ^^  ^  question  with  the  next  of  kin  (/). 

What  puMs  Lord  Hardwicke  repeatedly  decided,  that,  un- 
of  the  teiteto?r*  der  a  bequest  of  the  testator's  house  ^'  and  all  that 
thIISt*diwid^  should  be  in  if  at  the  testator's  death ;  cash  pass- 
it/*  at  the  terta-  ed,  and  bank  notes,  which,  his  Lordship  held,  were 

tor'f  death.  ,  -^ 

to  be  considered  as  cash(m);  but  not  promissory 
notes  and  securities,  as  they  are  evidence  of  title 
to  things  out  of  the  house,  and  not  things  in  it 
JiOrd  Thurlow  (n).  Lord  Redesdale  (o),  and  Rich- 
ards, C.  B.(jt)),  have  referred  to  these,  decisions, 
and  treated  them  as  binding  authorities ;  but  Lord 
Eldon  has  intimated,  that,  bank  notes  came,  with- 
in precisely  the  same  consideration  as  other  secu- 
rities 


bank  notei. 


(A)  See,  however,  |X)j^  that  a 
general  residuary  clause  is  not 
equivalent  to  a  devise  over  of 
bequests  upon  condition. 

(i)  Dawson  v.  Clark,  15 
Ves.  415;  Cambridge  v.  Rous,  8 
Ves.  25 ;  Gravenor  v.  Hallam, 
Ambl.  645  ;  Attorney  General 
y.  Johnstone^  Ambl.  580; 
Jones  V.  Mitchell^  1  Sim.  & 
Stu.  294. 

{k)  Dawson  v.  Clark,  on  ap- 
peal, 18  Ves.  253;  Trent  v. 
Manning f  10  Ves.  499. 


(0  Berry  v.  Usher,  11  Ves. 
9'' 

(m)  Soutkcote  v.  Watson,  S 
Atk.  232;  Popham  v.  Lady 
Aylesbury,  Ambl.  68;  Ckap^ 
man  v.  Hart^  1  Ves.  Senr.  273. 

(»)  Moore  v.  Moore,  1  Br. 
129. 

.    (o)  Fleming  v.  Brook,  1  Sob* 
&  Lef.  319. 

(p)  The  King  v.  Capper,  5 
Price,  265:  and  see  Lord 
Mansfield's  judgment  in  Miller 
V.  RacCf  1  Burr.  457. 
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Irities  and  cJiMes  en  action:  no  decision  upon  the 
subject  was,  however,  then  called  for  (5^). 

With  respect,  however,  to  real  estate,  a  devise     a  devise  ©fail 

j»    It       .  •  .•  ii  1      •  ^  1    M  *  tcstator'f  •*  pro- 

of all  a  testators  **  property,  or,  "  all  he  is  worth,   perty,"  orof '*aii 

if  unqualified  by  the  context  (r),  will  pass  the  fee ;  unqualified,  wui 
— ^the  whole  legal  and  equitable  estate  (*).    And  j^" the^word 
the  word  ''  estate,"  in  a  will,  carries  the  whole  real  "  estate,"  in  a  ^ 

,       will,  may  include 

as  well  as  personal  estate,  unless  a  contrary  m-  the  wiioie  estate 
tention  on  the  part  of  the  testator  appear,  in-  sonaiTthough^^ 
ducing  a  Court  to  put  upon  that  word  a  less  ex-  Xu^'en^^^^ 
tensive  signification  than  it  naturally  bears  (/). !"« P««w>n*' 
Even  when  the  word  is  used  in  a  clailse  containing 
an  enumeration  of  the  testator's  personal  estate,  it 
mayy  nevertheless,  include  his  real  estate ;  if,  upon 
the  whole  will,  this  can  be  infrared  as  the  jproba- 
ble  intention  (1^) :  but,  in  such  cases,  the  meaning 
of  the  word  *'  estate,"  like  that  of  the  word  "  ef- 
fects," will,  in  general,  be  confined  to  estate  or  ef- 
fects ejiisdem  generis  with  those  enumerated ;  as 
being  the  most  natural  construction,  when  unex- 
plained by  the   context  (a:).     Though  the   word 
'^  effects,"  when  used  simpliciter,  will  be  sufficient 

to 

• 

(g)   Stuurt  V.   Marquis  •  of  Ves.  &   Bea.  163;   Pettmard 

Bute,  1 1  Ves.  662.  v.  Prescott,  7  Ves.  545 ;  Flet- 

(r)  Doe  V.  Hurrell,  5  Barn,  cher  v.  Smitony  2  T.  R.  659; 

&  Aid.  21 ;  Roe  v.  Yeud,  2New  Roe  v.  Wright,  7  East,  267. 

Rep.221;  Z)oeT./^otil,2Mar8h.  (u)  Woollam  v.  Kennforthy, 

400i  9  Yes.  144:   the  like  holds  as 

(*)  Nkholls  y.  Butcher y  18  ,to  the  word  "property,"  Doe 

Ves.  195;  Huxtep  v.  Brooman,  v.  Langlands^  14  East,  373. 

1  Br.   437;  Roe  v.  Paitison,  (x)  Rowlings  v.  Jennings,  IS 

16  East,*222;   Noel  v.  Hoy,  6  .  Ves.  46;  Notham  v.  Sutton,  15 

Mad.  39.  Ves.  326;  Stuart  v.  Lord  Bute, 

(0  Barnes  y.  Patch,  8  Ves.  1 1  Ves.  666. 
608;    Charlton  r.    Taylor,  S 
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to  convey  a  gift  of  the  whole  personal  estate  (y). 

When  t  testa-  When  a  testator  has  made  a  general  disposition  of 

his  estate  what-  '^^^  ^^^  estate  whatsoever/'  a  suhsequent  enume- 

*uen7im*  rfert"  ™*^^^  ^^  *^®  articles  of  which  he  supposes  his  es- 

enumcraUop  of    tate  to  consist^  Will  not  limit  his  bequest  to  the 

the  particulars  , 

wui  DotUmitthe  particulars  specified:  he  will  be  understood  as  in- 
^"  tending  to  give  all  he  could,  though  his  statement 

of  what  he  had  was  imperfect  («):  this  construc- 
tion is  by  no  means  inconsistent  with  the  rule  which 
holds,  that^  to  control  the  operative  and  effective 
part  of  a  dause,  by  ambiguous  words  occurring 
in  the  introductory  part  of  it,  would  be  inad- 
Amtsukende-  missible  (a).    It  is  a  maxim,  adopted  by  our  own 
Si^J!^!oc  Courts  of  Equity  from  the  civil  code,/afo4  demote 
""tatiou  wiihiH^  straiione  legatum  mmperim  (b);  and,  as  a  mistak- 
defeat  a  bequest  eu  description  of  the  subject  of  gift  will  not  inva- 
lidate a  legacy,  where  the  intent  is  clear  (c) ;  so,  a 
mistake  in  computation  will  be  rectiyKed  {d). 
Under  a  devise     If  a  mortgagee  of  leasehold  premises  devise 
leasehold  m»-    ^'  his  leasehold  messuages  ;**  although  this  descrip- 
^l^^er^^a  *^^^  ^  ^^*  strictly  applicable  to  premises  on  which 
sudi  premises     f^^  jj^^  ^  mortgage,  yet,  if  it  can  be  collected  from 

the  will,  that,  he  intended  by  these  words  to  give 
whatever  interest  he  might  have  in  such  premises, 
that  interest  will  pass  under  the  improper  deno- 
mination. The  same  construction  would  be  made, 
even  if  a  residuary  clause  of  the  same  will  con- 
tained 

(y)    MicheU  V.   Michell,  5         (6)    Whitfield  v.  CUnuftU,  1 

Mad,  71;  Campbell  v.Prescottf  Meriy.  404. 
15  Yes.  507.  (c)  Clarke  v.  Guise,  2  Ves. 

(s)     Chalmers  y.  Storil^  %  Senr.  618. 
Ves.  &  Bea.  228.  (rf)  Milner  y.  M'Uner,  1  Ves. 

{a)  Earl  of  Orford  V.  Chur-  Senr.   107;  Danvers  y.  Man- 

chill,  3  Ves.  &  Bea.  67.  ning,  ft  Br.  22. 
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taiped  a  clause  disposing  of  all  other  (or  even^  it 
seems^  of  aU)  the  testator's  mortgage  estates  and 
interests.    This  construction  would  be  the  more 
admissible,  if  the  testator  had  other  mortgages  be- 
sides the  leasehold  premises ;  so  that  the  residua- 
ry clause  would  not  remain  inoperative,  although 
these  premises  should  not  be  comprehended  in 
it  (e).    There  is  nothing  in  this  contradictory  to     But  a  chattel 
the  decision,  that,  a  mortgage  for  a  term  of  years  "^^m^ 
will  not  pass  under  a  devise  of  the  mortgagee's  ^"*^^d?JS^"^ 
lands,  tenements,  and  real  estates;  more  especi-  reaiesutc: 
ally  when  he  has,  by  another  clause  of  his  will,  dis- 
posed of  his  mortgages,  and  when  he  had  only 
chattel  interests  of  that  description  (y).    Where  though  wonk 
a  testator  devises  lands  which  have  become  his  own,  mortguge^oter- 
absolutely,  by  foreclosure ;  though  he  may  inac-  S^<bth<^ivc8t 
curately  use  such  terms  as  would,  more  properly, 
be  descriptive  of  a  mortgage  interest  only;  yet,  if 
it  appear  to  have  been  his  intent  not  to  give  the 
money  merely,  as  a  charge  upon  the  land,  but  the 
land  itself,  the  whole  estate  will  pass  (g). 

A  general  devise  will,  commonly,  pass  an  es-    a  general  de- 
tate  held  in  trust,  or  mortgage;  unless  from  the  ^tes'heidiii 
words  of  the  will,  or  from  a  disposition  of  the  pro-  J^J  uni«  a" 
perty  inconsistent  with  the  limited  nature  of  the  different  intent 

appear: 

devisor's  right,  it  can  be  collected,  that,  he  did  not 
mean  such  estate  to  pass  (A).    For  instance,  it  is 

quite 

(e)  Woodhouse  v.  Meredith^  Ves.  &  Bea.  50. 

iMeriv.  456:  see^  ante, 'p.3lS,  (h)   Lord  Braybroke  y. /it- 

as  to  mortgages  of  freehold.  skip,  8  Ves.  4dd,  4S5 ;  Ex  parte 

(/)  Davu  V.    Gibhs^S  P.  Morgan,    10   Ves.  103;    Ex 

'Wins.  2S.  parte  Breitell^  6  Ves.  578. 

ig)  SiOerschitdt  v.  SchiM,  8 
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qoite  clear,  that,  a  testator  cannot  subject  an  e^ 

tate  holden  by  him  merely  in  trust  to  the  payment 

of  his  own  debts:  if,  therefore,  a  testator,  by  ge- 

which  may  be    ncral  words,  givc  "  all  his  estates,  after  payment  of 

collected  from     j^jg  debts,"  thcsc  words  would  afford  2l  prima  facie 

the  purpose  to  be  '  r  %f 

answered  by  the  inference,  that,  he  only  meant  to  give  that  in  which 

devise: 

he  had  a  beneficial  interest,  and  which  he  had  a 
power  of  charging  with    payment  of  his  own 
debts  (i).    So,  if  a  testator  devise  ^^  all  his  estates,** 
adding  a  direction  that  they  should  be  sold;  this  di- 
rection would  be  quite  incompatible  with  an  in- 
tention to  give  an  estate,  which  he  held  as  a  na- 
ked trustee.     But,  the  analogy  between  the  will 
of  a  naked  trustee,  and  that  of  a  constructive  trus- 
Distinctioa  to  tcc,  must  uot  be  pushcd  too  far.     A  mere  trustep 
cver"'be'tween  a  ^^  *  pcrsou  who,  not  Only  has  uo  beneficial  owners- 
mere  trustee,  and  g^jp  jn  tj^g  property,  but,  never  had  any.    In  that 

a  constructive  m:  ».      m.        ^  # 

trustee ;  the  se-  rcspcct,  he  docs  uot  resemble  one  who  has  agreed 

veral  wills  of  <■  •  <■  ^      n         •  <•   t 

which  parties  to  scU  an  estate,  which  up  to  the  time  of  the  con- 
to^his^^int  ^  tract  was  his  own.  Before  it  is  known  wheth^ 
cxwJtSn?"^     the  agreement  will  be  performed,  he  is  not  even 

in  the  situation  of  a  constructive  trustee;  he  is  on- 
ly  a  trustee  sub  modo,  and  provided  nothing  hap- 
pens to  prevent  it.  The  purchaser  is  not  bound 
till  the  title  is  made  out,  and  it  may  be  uncertain 
whether  the  contract  can  be  completed:  it  would 
be  unreasonable  to  hold,  that»  in  such  a  state  of 
things,  a  general  devise  of  the  vendor's  estates 
would  not  carry  an  estate  so  circumstanced.  This 
would  be  pursjiing  the  fiction  of  Equity, — that, 
an  agreement  entered  into  is  to  be  considered  as 

performed 

(i)  Roe  ▼.  Reade,  8  T.  R.  122. 
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performed, — ^to  practical  consequences  which  the 
framers  of  the  principle  never  contemplated.  If, 
in  the  case  put,  the  contract  failed,  the  beneficial 
ownership  would  be  undisposed  of,  unless  the  will 
were  allowed  to  have  effect.  If  the  contract 
were  performed,  no  injury  could  arise  from  that 
construction;  the  only  difference  would  be,  that, 
the  devisees  would  have  to  convey,  instead  of  the 
heir:  but,  by  the  other  construction,  a  positive  in- 
justice would  be  done,  if  the  contract  were  not 
performed;  for  the  estate  would  go  to  the  heir, 
contrary  to  the  intent  of  the  testator  (k). 

The  distinction  between  an  equitable  estate,  and     But,  though 

•  iii»?^^i_  i**!-!       this  distinction  is 

an  eqmtable  rtght  to  have  a  conveyance  of  the  le-  recognized ; 
gal  estate  (/) ;  and,  also,  between  the  situation,  and 
rights,  of  a  naked  trustee,  and  a  constructive  trus* 
tee  (m) ;  is  fully  recognized  even  by  Courts  of  com- 
mon Law,  as  far  as  those  Courts  are  competent  to 
deal  with  such  questions.     Still,  an  heir  at  law  stiiianheiratiaw 
will  never  be  disinherited  without  an  express  de-  herited^withour 
monstration,    that,    such    was    the  testator's  in-  ^^[^  tfm^ 
tent  (») :  although  the  words  of  a  will,  therefore,  *«  »»*«»*• 
may  be  sufficient  to  make  the  devisor's  real  estate 
pass  to  his  trustees;  yet,  if  the  devise  to  such  trus- 
tees be  upon  trusts  applicable  only  to  personal  pro- 
perty, the  real  estate  will,  indeed,  pass  to  the  trus- 
tees, 

0 

{k)  Ball  y«  Wright,  iJac  &  of  Geddmgton,    %    Barn.     & 

Walk.     501  y  504:    aee,  ako,  Cressw.  134. 
BM^*9  caae,  %  Freem.  38.  (n)  KeUett  v.  KeUett,  Z  Dow, 

(J)  The  King  y.  InhahiUmU  254;  Treganwell  y.  Sydenham, 

of  SoddingUm,  I  Barn.  &  Aid.  S  Dow,  209;   Upton  v.  Lord 

505.  Ferrers,  5  Ves.  801. 

(m)  The  King  v.  Inhahitanis 

BB 
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tees^  but  it  will  be  subject  to  a  Tesulting  trust  in 
favor  of  th^  heir  at  law  (o). 
The  heir,  or        Au  estate  whlcb  a  testator  has  contracted  for, 

devisee,  may  ,  j       i  •         -n  j      •  •        i.- 

have  a  purchase,  passes^  as  WO  have  soeu,  under  his  will  devismg  his 

contracted  for  by         i       x   .  j  j     ^     i_«     i_    •     -i?  ^-j      •« 

the  aucestor,  or  '^al  estate;  or  descends  to  his  heir,  if  no  valid  will 

edlwd  p^d^fo^'  ^^^^  •  *"^'  ™  either  case,  the  heir,  or  devisee,  may 
outofiheperK>n-  ingigt  on  having  the  purchase  completed  out  of 

the  testator's  personal  assets.  This  doctrine,  how- 
ever, must  be  received  with  one  special  qualifica- 
tion, namely,  that,  the  title  to  the  estate  contract- 
ed for  turns  out  to  be  good;  if  it  prove  so  defective 
that  the  testator  himself  could  not  have  been  com- 
pelled to  take  it ;  the  heir,  or  devisee,  will  not  be 
allowed  to  wave  the  defect,  and  call  on  the  personal 
representatives  to  pay  the  purchase  money;  nor 
can  they  insist  on  having  the  price  employed  in  the 
acquisition  of  another  estate  {p). 
When  an  abso-      When  an  absolute  bequest  is  accompanied  by  a 

lute  bequest  ifl         ./ju  . -l  j?  a      "l  •  i_ 

accompanied  by  gift  ovcr,  upou  the  occuiTence  of  an  event  which, 
an^rentwhichis,  ^^^  ^^^  nature,  is,  at  some  period  or  other,  inevi- 
oth^rTneif;  t^ble-^as  death,  for  instance,— if  the  words  imply 
the  context  may  continfifencv,  it  may  be  necessary  to  understand 

enable  a  Court  to  o^'  J  «^  .^    ^ 

limit  the  contin-  them  as  referring  to  the  occurrence  of  the  specified 
currence^withrn  oveut  Under  particular  circumstances,  or  within 
a  certain  time.  ^  certsAn  time.  The  introduction  of  that  qualifi- 
cation, if  justified  by  any  sufficient  indications  to 
be  collected  from  the  context  of  the  will,  may  en- 
able a  Court  to  reconcile,  and  render  sensible,  the 
whole  of  the  dispositions  (9) :  but»  on  the  other 

hand, 

{0)  Dunnage  V.  White,  1  Jac.      Ves.    607,  612;    Reie  v.  Co- 
&  Walk.  5S5.  nynghame,  11  Ves.  555. 

{p)  Broome  v.  Monck,   10         (q)  Brings  v.   Sandom,   1 
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hfiXkA,  it  WQVld  be  iqi^mis3ible^  to  cut  down  what 
purported  to  be  an  absolute  fpft  iuto  a  gift  for  life, 
by  introduGJog  a  qualifioatiou  not  necessary  tp 
render  the  whole  yriU  consistent  (r). 

A  Court  of  E^quity  will  never  fetter  personal  pror    No  construe 
P^rty,  by  adjudging  it  to  be  held  as  an  heir-loom^  ai?ofthr/r!^^tiou 
upon  presumption;  mor©  especially  in  the  case  <>^ **«»«'-•«>■"*» 

of  a  tes^tor  who«  when  such  was  his  intention* 
knew  how  to  e^^press  it.    A  claim  which,  in  effect, 
attempts  to  restrain  alienation,  and  permanent- 
ly to  give  to  personalty  the  character  of  annexa- 
tion to  realty,  can  only  be  enforced  on  clear  proof; 
not  by  doubts  on  the  construction  of  a  will  (s). 
Still,  where  a  testator  has  directed,  that,  certain  though  Lord 
personal  chattels  shall  go  as  heir-looms;  though  looked  on  such 
the  limitation  may  not  have  been  made  in  such  Sgt.«^^^^^ 
terms  as  the  Law,  in  a  strict  sense,  requires  for  set- 
tling heir-looms ;  Lord  Hardwicke  seems  to  have 
held,  that,  a  Court  of  Equity  should  be  disposed 
to  give  effect  to  the  qlear  intent,  as  far  as  it  can  be 
made  consistent  with  the  rules  of  Law  (t).    How- 
ever 

Br.  3D4;  TruiUr  "9.  fTpUimtf     Junr.  ^06;  Hinckley  v.  Sim- 

Pr? c.  in  Cha.  78 ;    Galland  v.      mons,  4  Yes.  163;   Webster  \.  ^ 

Leonardf  1  Swanst.  164;  Cam-      Hale,  ubi  supra. 


bridge  t.  Rous,  8  Ves.  21 
King  V.  Taylor,  5  Ves.  810 
Webster  v.  Hale,   8  Ves.  413 


(s)  Savile  v.  Lord  Scarbo- 
rough, 1  Swanst.  546 ;  Boon  v. 
Comforth,  2  Ves.  Senr.  280  ; 
Hartley  v.  M*LauchHn,  \  Price,  Wythe  v.  Blackmam,  1  Ves. 
%ll.  SeoT.  %0%. 

(r)  Whittfil  Y.  Dudin,  S  Jac.         (t)  Gomer  v.  Orosvenor,  Bar- 
&  Walk.   286 ;    Omwumey  t.     nard,  56,  63 ;    S.   C.  6  Mad. 
Be9an,  18  Ves.  291;  Slade  v.     9$S,  S49;    Trefford  v.  Traf- 
Milner,  4   Mad.    147 ;    Lord    ford,  $  Atk.  349. 
Douglas  V.    Chalmer,  2  Ves. 
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Heir-looms  vest  e  ver  this  may  be,  modem  decisions  have  settled; 
6ntteiiaDtiouii!  that^  the  absolute  interest,  in  chattels  so  given, 

vests  in  the  first  tenant  in  tail  who  comes  in  esse  (u). 

And  Lord  Hardwicke  himself  admitted,  that,  the 

case  of  Leveson  v.  Gower  went  to  the  utmost  al- 

Bill  lies  for  de*  lowablc  cxtcut  in  favor  of  heir-looms  (x).    But, 

livt^rv  of  fto  ncir*  « 

loom.  where  a  personal  chattel  has  been  well  limited  as 

an  heir-loom,  a  bill  in  Equity  will  hold  for  a  speci- 
fic deliverj  thereof  to  the  party  entitled  to  the 
possession  (y). 
KcYMenvenr      It  Is  uow  fully  Settled,  that,  a  child  en  ventre  sa 
^re  inTgiftto  ^^^^^  is  withiu  the  intention  of  a  gift  to  children 
SJSiiTJ '"  ^^^S  at  tl^e  death  of  the  testator  («) ;  and  it  fol- 
thc  tesutor.       lows,  that,  a  child  en  ventre  sa  mere  is  to  be  consi- 
dered within  the  intention  of  a  gift  to  children 
horn  in  the  lifetime  of  the  testator,  such  child  be- 
ing as  plainly  within  the  motive  and  reason  of  the 
gift  (a). 
Truflteefl  for        Where  an  estate  has  been  devised  to  be  sold,  it 

sale  of  estates  i  j     •  i     i.     •  •     ^-l     -        ^         j. 

od^ht  not,  gene-  would,  m  general,  be  improper  m  the  trustees  to 
kD^.**^  ^^^^    grant  leases  of  such  estate,  which,  in  most  cases, 

would  be  likely  to  prejudice  the  sale;  but,  if  there 
be  mines  under  the  lands  devised,  and  it  appear, 
on  a  reference  to  the  Master,  that,  it  would  be  be- 
neficial to  the  parties  interested  in  the  proceeds 

of 

(tf)  Foley  V.  Burnett,  1  Br.  Davis,  S  Ves.  &  Bea.  IS. 
285;   Vaughan  v.   BwrsUm,  d  («)  Thelluson  v.   Woodford, 

Br.  106 ;   Carr  v.  Lord  ErroU,  4  Ves.  334 :  Stat.  10  &  1 1  WU. 

14  Ves.  487.  3,  cap.  16. 

{x)  Duke  of  Bridgcwaier  v.  (a)  Trower  y.  BuUs,  1  Sim* 

Egerton,  2  Ves.  Senr.  lSt2.  &  Stu.  184. 

(y)  Earl  of  Macclesfield  y. 
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of  the  sale,  that,  leases  of  the  mines  should  he 
previously  granted,  as  auxiliary  to  such  sale,  an 
order  to  that  effect  may  he  ohtained  (b). 

If  a  testator  make  a  general  hequest  of  lease-     if  a  legacy  be 
hold  property,  upon  condition,  that,  the  legatee  iiie^i  condmoD, 
should  assign  a  certain  leasehold  estate,  part  of  t^d^^nf ISTi 
that  property,  to  a  charitable  purpose;  such  a  con-  *i"«^  absolute. 
dition  being  illegal,  the  legatee  will  retain  the  whole 
leasehold  property,  discharged  of  the  condition^ 
and  will  not  be  considered  as  a  trustee  for  the  next 
of  kin  with  respect  to  the  void  bequest  to  the 
charity  (c). 

Words  of  request  (rf),  recommendation  (e),  or    When  words  of 
confidence  (y ),  are  sufiicient  to  raise  a  trust,  where  liS^niStlo^I^?^ 
the  property  to  be  given  is  certain,  and  the  objects  ^ust^andwhcn 
to  whom  it  is  to  be  given  are  also  certain  (g) :  ^^ 
but,  when  either  the  objects,  or  the  nature  and 
quantum  of  the  subjects,  are  indefinite;  this,  in  the 
consideration  of  Courts  of  Equity,  is  used  as  evi- 
dence/ that,  the  mind  of  the  testator  was  not  to 
create  a  trust  (A).    And,  whether  such  were  the  No  ulterior  trust 

.    .       ..  A.     'A.  iji    1-      •  -i-t      i»  can  attach  upon 

mtention,  or  not,  it  would  be  impossible  for  a  an  absolute  lega- 
Court  to  execute  a  trust,  the  extent  of  which  is  not  ^^Z^^^^^ 
described  with  certainty :  thus,  where  a  testator, '"«  *^»  lifetime, 

"^  dispose  of  the 

by  whole  at  his 
pleasure: 

(b)  Jervoise  v.  Clerk^  6  Mad.      Ves.  Junr.  335. 

96.  (/)  Parsons  v.  Baker,  18 

(c)  Poor  V.  Mial,  6  Mad.      Ves.  476;   Wright  y.  Atkyns, 
32.  onappeal,  Cooper,  115. 

(</)  Taylor  v.  George,  2  Ves.  (g)  Pier  son  v.  Garnet,  %  Br. 

&  Bea.  378 ;    Pierson  y.  Gar-  45 ;     Cruwys  y.    Coleman,   9 

net,  2  Br.  226.  Ves.  323. 

(e)  Paul  V.  Compton,  8  Ves,  (A)  Morice  v.  Bishop  ofDur^ 

380;    Pushman  v.  FilUter,  3  ham,  10  Ves.  53Q. 
Ves.  8 ;  MaUm  v.  Keighley,  2 
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by  wiD,  gives  his  pro{)erty  in  tenns  which  v69t  the 
absolute  (>roperty  in  his  legatee^  the  bequest  Will 
not  be  cut  down  by  a  subsequent  clause,  request^ 
ing,  that,  such  part  of  the  property  as  may  be  re- 
maining at  the  death  of  the  first  legatee,  should 
go  over  to  another  designated  object :  the  first  le- 
gatee being  at  liberty  to  deal  with  the  ptoperty  at 
his  pleasure,  during  his  lifetime,  there  is  no  cer^ 
tain  or  ascertained  part  dn  which  a  trust  dan  at- 
Where  proper,  tach  (i).     When  ptoperty  is  given  to  a  person  ab- 
iutd>^nother  re-  solutcly  itt  othcr  respects,  it  cannotbe  subjected  to 
th^^H^^hril^'  *  proviso,  that,  if  he  do  not  spend  it,  his  interest 
Irh^u  "nterS""*  shallceasc  at  his  death:  this  would  be  an  attempt 
^aii  ceaac  ^  his  to  Separate  the  devolution  of  property  froln  the  pro- 
perty itself;  and  one  fraudulent  consequence  would 
be,  that,  if  he  had  not  spent  it,  and  were  to  die  in- 
debted to  any  amount,  his  Creditors,  who  may  have 
become  such  in  reliance  on  his  absolute  property, 
but,  if  the  jfift  to  would  be  excluded  ftom  it  (it).    Yet,  where  the  be- 

the  first  legatee  i       «         i  • 

be  expressly  for  quest  tO  the  firSt  legatee  is  not  absolute,  but  ex- 
may  dw^^of  the  pressly  for  liffe  only;  there,  it  seems,  though  it  be 
wenls  difiL%S^  accompanied  with  a  power  to  seD  and  dispose  of  the 

same  as  the  legatee  may  think  proper,  during  his 
lifetime;  a  beqtiest  over,  of  what  shall  happen  not 
to  have  been  appropriated,  may  be  well  limited  (I): 
though,  it  is  obvious,  that  the  consequence  point- 
ed out  by  the  authority  before  cited,  may  attach 

upon  such  a  limitation. 

Some 

{%)  Eade  v.  Bade,  5  Mad.  13  Ves.  451. 

121;  Curtis  y.  RippoTif  5  Mad.  (k)  Ross  t.  Ross,  1  Jac.  Ik 

4d4;  Bland  v.  Bland,  2  Cox,  Walk.  158. 

555 ;  Bull  v.  Kingston,  1  Mer.  (T)    Surman  v.   Surman^  5 

320;  Pushman    v.  FtlUter,   $  Mad.  124. 
Ves.  9 ;    Bradley  v.  Westcott, 
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Some  Judges  have  held*  that,  where  a  limited    Articles  which 

n     -Mi  ,    ,       ,  «    ..  •     .1  .f   1         •     are  consumed  by 

use  of 'hve  and  dead  stock/  or  similar  articles,  is  their  very  use; 
given,  with  remainder  over,  the  articles  must  be 
sold ;  and,  that,  the  person  entitled  to  the  limited 
use  IS  to  have  only  the  interest  of  the  money:  but. 
Lord  Alvanley  thought  this  too  rigid  a  construc- 
tion (w).  In  these  cases,  the  use  of  the  property 
must,  generally,  be  much  more  beneficial  to  the 
first  taker,  than  the  interest  of  the  sum  produced 
by  their  sale.    Unless,  however,  the  words  of  be-  not  included, 

,       -  _  «.,         I  •    j«  without  express 

quest  clearly  embrace  property  of  that  description ;  words*  when  a 
it  Will  be  thought  the  most  natural  construction,  IfgjveTto*^^^^^ 
that,  the  testator  did  not  intend  to  include  articles  fi»*  ***'«''» 
which  are  consumed  by  their  very  use,  When  he 
has  limited  the  interest  of  the  first  taker  to  a  life 
estate  (?i):    since,  in  point  of  fact,  it  would  be  since  a  gift  for 
scarcely  possible  to  say,  that,  a  specific  gift,  for  tides,  almost 
life,  of  articles  the  use  of  which  consists  in  the  onbTpn^riy!^ 
consumption,  is  not  a  gift  of  the  property;  fid^r  the 
use  and  the  property  can  have  no  separati^  exists 
ebce.    There  can  be  no  secure  limitation  over, 
after  a  life  interest  in  such  articles  (o). 

Where  a  father  has  covenanted  to  make  an  equal    a  parent  may 
division,  at  his  death,  of  all  the  property  he  should  absoiute^b^t 
die  possessed  of,    between  his  two  daughters;  time;'" 
though  he  retains  a  free  power  of  disposition  dur- 
ing his  life,  by  expenditure  even  the  most  improvi- 
dent, or  by  gift,  if  absolute, — against  which  a  na- 
tural regard  for  his  own  interest  would  afiford 

sotifie 

(m)  PotUr  V.   Tauma^,  S         (o)  Rund&ll  ^.   Rmsett,  9 
Ves.  314.  Meriv.  194. 

(»)  S.  C.  p.  313. 
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yet  be  tied  up  so 
aato  be  unable  to 
make  an  unequal 
distribution 
auiougst  his  cliil- 
dren,  by  any  act 
which  is,  in  sub- 
stance, testament- 
ary. 


A  simple  gift 
to  the  wife  is  a 
gift  to  the  hus- 
band: 

but  Equity  will 
execute  a  plainly 
declared  trust  for 
the  sole  and  se- 
parate use  of  the 
wife. 


some  security  {p) ;  yet,  he  will  not  be  allowed  ttt 
defeat  his  covenant,  and  make  an  unequal  divisicm, 
by  any  distribution  which  is,  in  effect,  though  not 
in  form,  testamentary :  as,  where  he  makes  a  re* 
versionary  gift  to  one  of  the  daughters,  by  an  ir- 
revocable instrument,  reserving  a  life  interest  to 
himself(^). 

In  Equity,  as  at  Law,  a  gift  to  the  wife  is  a  gift 
to  the  husband;  who,  being  bound  to  maintain 
the  wife,  is  entitled  to  her  property.  A  Court  of 
Equity  will,  however,  execute  a  trust  for  the  sole 
and  separate  use  of  the  wife,  when  the  intention 
of  the  donor  to  that  effect  is  unequivocally  de- 
clared; but,  a  gift  to  the  wifeybr  her  use  is  no  de- 
claration of  such  an  intention  (r) :  and  it  is  diffi- 
cult to  find  any  substantial  distinction  between  a 
gift  to  a  wife  for  her  use,  and  a  gift  for  her  awn 
use  (s).  But,  the  word  **  sole"  is  an  emphatic  and 
operative  word  in  a  will;  a  bequest,  therefore,  to 
the  sole  use  of  the  wife  will  be  tantamount  to  a 
bequest  for  her  separate  use  (t) :  so,  a  l^acy  direct- 
ed 


(p)  Lemis  v«  Maddocksy  17 
Ves.  50;  Jones  v.  Marim,  5 
Ves.  266,  note. 

(g)  FiMTtescueY,  Hennak^  19 
Ves.  71. 

(r)  WUU  V.  Sayers,  4  Mad. 
411. 

(s)  Roberts  V,  Spicer,  5  Mad. 
492 ;  there  is,  indeed,  a  case  of 

Jones  V. ,  (cited,  argu^ 

endoy  in  Lumb  v.  MUnes^  6 
Ves.  520,)  in  which,  according 
to  the  report,  a  diflferent  deci- 


sion was  made ;  (and  that  report 
was  considered  as  good  author- 
ity in  Adamson  t.  Armtage^ 
19  Ves.  419;)  bat,  Mr.  Belt, 
by  an  examination  of  Reg.  Lib. 
has  shewn,  that,  the  l^;acy  in 
that  case  was  held  not  to  passa 
separate  estate  to  the  wife.  See 
note  to  Lee  v.  PrieaiuB,  S  Br* 
dSd,  Belt's  edit. 

{i)  Ex  parte  Ray^  1  Mad* 
207. 


i 
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ed  to  be  paid  into  the  proper  hands  of  a  married 
imaman,  and  that  her  receipt  should  be  a  sufficient 
discharge  fof  the  same^  is  a  trust  for  her  separate 
use  (u).    In  one  case,  according  to  the  report  in    A  gift  to  the 
Atkins,  it  was  held,  that,  a  devise  to  the  husband  «<  livelihood"  of 
for  the  ''Uvelihood"  of  the  wife,  would  convert  the  Sorert^lrb'S^ 
husband  into  a  trustee  for  her  separate  use  (a?):  ^ndintoatroa- 
but.  Lord  Alvanley,  after  an  examination  of  the 
register's  book,  declared  the  decision  and  the  report 
of  that  case  to  be  directly  at  variance;  the  report, 
therefore,  is  of  no  authority  (y).    Technical  words.    Technical 
however,  are  not  necessary,  even  in  a  deed  of  settle-  II^notoecoM^! 
ment(2),  and,  a  fortiori,  not  in  a  will,  to  secure  pro-  ^p^^^^  ^S2^! 
perty  to  a  married  woman's  separate  use ;  a  Court  vocally,  intended 

*        "  -1  «•  1  "^^  *  mamed 

of  Equity  will  raise  a  trust  to  that  effect,  when-  womau*8aeparate 

•MA 

ever  it  can  unequivocally  discover  such  to  have 
been  the  intention  of  the  testator:  thus,  where  a 
specific  bequest  is  made  to  the  wife,  to  be  deliver- 
ed up  to  her  when  she  should  demand  or  require 
the  same;  as  the  husband  could  not  obtain  the 
legacy  from  the  executors,  but  a  demand  by  the 
wife  is  made  necessary,  this  gives  her  such  a  do- 
minion over  it,  as  is  held  to  afford  an  inference^ 
that,  the  testator  intended  it  for  her  separate 
use  (a), 
A  bequest  to  the  separate  use  of  a  married  wo-    A  bequest  to  a 

.    ,,  i«i»  •  A   •    M*  married  woman's 

man,  unaccompanied  by  any  qualifymg  restrictions,  separate  use,  car- 
must,  in  Equity,  carry  with  it  the  jus  disponendi,  ^^J^: 

as 

(ii)  Hartley  V.  Hurle^  6  Ves.  383. 

545.  («)  Tyrrell  v.  Hope,  2  Atk* 

(x)  Darky  v.  Darley,  S  Atk.  561. 

399.  (a)  Dixfm  v.  OlmhUi  ^  Co^ 

(y)  Lee  r.  Prieaux,  3    Br.  415. 
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uDieat  the  COD-  Ab  E  ttMesfiary  incident  of  property  (&).  Bat,  there 
no*Lch^^we?**  a<*  inany  cases  In  which  the  quMtion  has  been, 
b^"  giien ."^^  ^^  whether  the  absolute  property,  includmg  a  power 

of  dispositiota,  was  intended  to  be  given ;  or,  whe- 
ther it  Was  a  personal  gift  only,  without  a  power  of 
disposition ;  and  where  a  Court  of  Equity  has  seen, 
from  the  words  of  the  wiU^  an  intention  to  limit 
the  wife  to  a  personal  gift,  without  a  power  of  dis- 
position, the  Court  has  said,  this  condition  might 
be  imposed,  and  an  interest  inconsistent  with  it 
The wiibspow- should  not  take  effect  (<}).    And  where  it  is  ex-^ 
Z^^%o^u^  pressly  stipulated,  that,  the  rents  and  interest  of 
covertureoniyt   p^f^perty  shall  be  paid  to  the  separate  use  of  the 

wife ;  if  this  stipulation  be  accompanied  with  a 
provision,  that>  iH  the  event  of  the  %Dffe'e  surviving, 
the  property  ^ould  be  absolutely  her's,  the  pro- 
vision will  imply  an  exclusionof  a  power  so  to  ap- 
point it  during  the  coverture,  as  that  it  shall  nr  ^> 
this  restrictioD    iu  such  cvcut,  bel<mg  to  her  {d).    This  is  a  restnc- 
protecti(m1o\^r*  ti<A  upon  ^feme  dovert^4  fitee  power  of  disposi- 
dpl^L'SS  tioh,  more  likely,  in  the  majority  of  instances,  to 
dienltfoTb' an.  ^^^^  ^^*  ^  beneficial  protection,  than  to  preju- 
ticipatioD;         dice  her;  and  proceeds  Upon  ihte  same  principte 

as  the  cases  which,  after  considerable  struggle, 
have  established,  that,  a  wife's  power  of  alienating 
property^  given  in  trust  for  her  separate  use,  may 
be  modified;  by  a  clause  in  rdftmint  of  anticipa- 


(6)  Essex  V.  Atkins,  14  Ves.  353:  see,  ante,  p.  267. 

54:7;  Parkes  v.  White,  11  Ve«i  (c)    WagsUjff  V.   S^liiilA,   9 

3gl ;  Pybus  v*   Smith,  1  Ves.  Ves.  524. 

Junr.      194;      Fettiplace      ▼.  (d)  Lee  v.  Muggeridgt,   1 

Gto¥g€s,    1    Ves.    Jutir.    49;  Ves.  &.  Bea.  123. 
Tappenden  v.  WdUhr  1  Phdlim. 
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tion  (e).  So>  virhet^  a  J^inU  eovirtfe  is  emttdlireifed  w,  by  any  other 
to  dispose  of  property,  (settled,  or  gireh  by  Win>  inSumeSr* 
for  her  septitate  use  for  her  life,)  by  her  last  Will 
and  testament  in  writing;  it  is  only  by  such  a  te^ 
vocable  ihstrtiment  that  she  can  exercise  her  pow- 
er: an  attempt  to  bind  herself  to  a  conclusive  dis^ 
position  by  deed  will  be  ineffectual  (/). 

A  devise  to  a  married  woman,  and  tb  all  £lnd  What  words  of 
every  the  child  or  children  of  her  body  lawfully  is-  cooltroed  to  give 
suing,  and  unto  his,  her  and  their  heirs  or  assigns  ^Sed*^*^^^! 
for  ever  as  tenants  in  common:  if  the  construe-  •«»*?  »  ^^  i"  ^ 

mamder  to  her 

tion  be  not  controlled  by  other  parts  of  the  will,  children;  instead 
may  be  construed  to  import  a  life  estate  to  the  iLtter"to  taL  as 
mother,  and  a  remainder  in  fee  to  the  children.  ^,-1"^^^^^^ 
tn  such  tt  ease,  it  has  be^n  considered,  that,  th&re 
ate  two  gifts,  one  to  the  mother,  without  Words  of 
limitation  superadded;  and  another  to  her  child- 
ren, their  heirs  and  assigns :  and,  that,  these  latter 
wotds  of  limitation  do  not  comprehend,  and  are 
inapplicable  to,  the  mother  {g).    An  analogous 
construction  Would  be  made  With  resj)ect  to  a  be- 
quest of  personalty  to  a  Wotnan  and  her  children, 
if  it  at)peared  by  the  will,  thiat,  thejr  Were  intended 
to  take  as  her  representatives  \  not  as  joint-teii- 
ants  with  her  (A). 
Where  a  testator  has  given  a  certain  sutoi>  as  a    Asum^venby 

I  4  4^    will  in  discharge 

(«)  Jackson  V.  Hohhause^  %  486 ;  and  see  Pyhus  v.  Smkh^ 

Meriv.  487 ;  Brandon  ▼.  Rohtn"  vbi  ntprit. 
son,  18  Ves,  434;    Ritchie   v.         {g)Jcffereyy.  Itoneywoody  4 

Sroadbent,  %    Jac.    &  Walk.  Mad.  403. 
458;  Mores  y.   ffuishjhVes.  (h)   Crawford  v.  Trotter,   4 

698.  Mad.  36^. 

(/  )  Sockett  V.  Wray,  4  Br. 
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ofadebt^wgood,  debt  due  to  the  person  to  whom  he  gives  it;  thi» 
^l^iu  oHhe  circumstance  that  he  has  mistaken  the  amount  of 
debtbembukeD:  jj^^  ^^^it,  and  that,  in  fact,  he  does  not  owe  to  that 

person  so  much  as  he  has  given,  will  not  invali-. 
date  the  bequest  (t).  And  not  only  where  the  act  is 
one  which,  in  part,  is  no  more  than  simple  jus- 
tice ;  but,  also  where  the  bequest  is  altogether  one 
of  mere  bounty,  the  rule,  adopted,  (as  we  have  seen,) 
from  the  civil  Law,  which  declares  Jhlsd  demons 
stratione  legatum  non  perind,  will  prevail  (Jir).     A 
fer  Equity  favortybr/fori,  therefore,  a  Court  of  Equity  will  never 
jlSSebSr*  ^   ^^  ^  construction  of  a  will  which  would  go  to  de- 
fraud creditors  of  payment  of  their  just  debts. 
Where  there  is  a  mere  direction  to  the  executors 
to  pay  the  testator's  debts,  without  giving  them 
any  other  fund  than  the  personal  estate,  out  of 
in  order  to  effect  which  they  Can  fulfil  that  dut}i;  the  Court,  if  the 
be^marSaile^^   personal  estate  were  insufficient  for  the  discharge 

of  the  whole  of  the  debts,  would,  even  though  the 
bill  was  not  specially  fiumed  for  that  purpose^ 
marshal  the  assets,  and  throw  all  specialty  debta 
a  general  direc-  upou  the  real  estate  (/).  And,  where  there  are 
ofdcbL,TiiT"*  not  any  debts  which  in  their  nature  give  a  lien 
^^^dvm^tm  ?P^^  ^®*^  estate,  there  is  no  case,  in  which  a  tes- 
of  real  atate,  as  ^^^^  jjgg  prefiEu^cd  his  will  by  a  general  direction 

fvellasthedainis  *  jo 

oftbeheiratiaw.  for  payment  of  his  debts,  where  Courts  of  Equity 

have  not  held,  that,  the  whole  real  estate,  whether 
specifically  devised  or  not,  shall,  if  necessary,  be 

applied 

(•)  fVhUfield  V.  Clement,  1  (/)  Keeling  v.  Bnmn,  5  Ves. 

Meriv.  404.  361 ;  Gibhs  v.  Ougier,  12  Vet, 

{k)   Williams  v.  Williams,  2  416;  P&weUv.  RoHns,  7  Ves. 

Br.  87;  Milner  ▼.  Mil/ner,  1  211;  Saundersan  v.  WharUm^ 

Ves.  Senr.  107.  8  Price,  682:  post,  p.  388. 
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applied  to  this  honest  purpose.  On  a  differ^ 
construction^  the  direction  in  the  will  would  be 
nugatory ;  the  testator  could  not  help  paying  his 
debts  out  of  his  personal  estate :  if,  therefore^  a 
testator^  in  any  part  of  his  will^  manifest  an  inten- 
tion that  his  debts  shall  be  paid^  they  are  to  be 
paid  before  any  appropriation  of  what  he  has  pow- 
er to  give ;  and  will  ride  over  every  other  disposi- 
tion ;  and  this  as  against  either  his  heir  at  law  or 
devisee  (m). 

There  is,  however^  this  distinction  in  the  cases     But  with  re 
betweep  debts  and  legacies.     As  to  the  former,  JfJ^^  m^t^be?' 
the  Courts  have  gone  upon  moral  principle,  and  chMVe^^the  **m^ 
have  held  slight  indications  of  an  intent  to  do  "»««*  thereof 

,  upoD  real  estate. 

what  is  obviously  just,  sufficient.  But,  with  re- 
spect to  legacies  mere  implication  is  not  sufficient; 
there  must  be  a  clear,  manifest  intention,  that,  the 
devisee  should  take  subject  to  the  legacies,  to 
charge  real  estate  therewith :  the  two  cases,  it  is 
plain,  are  perfectly  different,  the  act  of  the  testa- 
tor in  one  instance  being  purely  voluntary;  in  the 
other  obligatory  («).  Yet,  even  with  respect  to  Though,  where 
legacies,  where  a  testator,  after  declaring  his  in-  broke^,^or\he 
tention  to  dispose  of  all  his  worldly  estate,  first  e^ate  is  subject- 

^  ^  •'.  '  ed  to  a  charge, 

gives  several  pecuniary  legacies,  and  several  an-  making  it  equit- 
nuities  for  lives,  to  be  paid  by  his  executor,  and  des  must  be  hlTd 
thfen  devises  all  the  rest  and  residue  of  his  goods  reii^wtet^e^  the 
and  chattels,  and  estate,  to  his  heh:  at  law,  and  5^^* J^' p""""® 
makes  him  sole  executor;  the  lands  will  pass  to 

the 

{m)  Shallcross  y.  Ftfiden^  S  Ves.  Junr.  330;  ShaUcross  v. 

Ves.  739 ;   TroUer  v.  Vernon^  Fmden,   3  Ves.  739 ;  Keeling 

Prec.  in  Cha.  439.  ▼.  Brown^  5  Ves.  362;   Bootle 

(n)  Kightley  v.  Kightley,  %  ▼.  BUmdellj  1  Meriv.  2SS. 
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t))9  Qicecutor  as  sueh«  nnd  he  will  be  held  to  take 
by  the  will,  and  not  by  deaoent; — (though,  had 
he  entered  as  heir,  the  legatees  would  have  been 
eqitally  entitled  to  relief  (o);  for,  whether  the  de- 
sert be  broken,  qt  not,  a  chaige  upon  real  es- 
tate makes  it  equitable  assets  (p)i) — and  the  lands 
se  devised  will  be  ohargeable  with  the  pecuniary 
legacies  and  annuities,  if  the  personal  estate  prove 
insufficient  to  satisfy  the  same  (9) :  for,  where  a 
testator  gives  all  his  real  and  personal  estate  to  cme 
for  life«  blending  the  whole  together  a3  one  fimd ; 
m4j  efter  the  death  of  the  first  object  of  his  boun* 
ty,  gives  certain  pecuniary  legacies ;  and  than,  the 
rest,  residue,  and  remainder  of  his  real  and  per- 
sonal estate  to  another;  the  plain  intent  of  the 
testator  must  have  been,  that,  the  legacies  should 
be  paid;  and  a  Court  of  Equity  will  support  that 
intent,  by  making  the  real  estate,  if  wanted,  liable 

to  the  paymenUf)* 
It  is  only  against  The  equity  of  parties  entitled  tq  real  estate,  by 
tee,  that!7he  ml  dcsccut  pr  devisc,  tQ  havo  the  inoumbrance  upon 
«^eratS*  from  i*  discharged  out  of  the  personal  estate,  subsists 
!^u?^^^-  ^^^y  between  the  heir  or  devisee  and  the  residua- 
ftHy*  ry  legatee  (^):  it  (i^nQ^  inter^Br^  with  the  disposi- 

tion of  specific  (t),  Qf  pven  general  (m\  legacies: 

muoh 

(a)  Cuipepper  y.  Jstonj  S  (r)  Btnch  v.  Biles,  4  Mad. 

Cba.  Ca.  1 1 7 ;  LtUkw  v.  Leigh,  I S8. 

Ca.  temf>.  Talb.  54.  (s)  HamlUm  v.  Warley,  2 

(p)  Bailey  v.  Elans,  7  Ves.  Ves.  Junr.  65. 

SSS  ;  Shiphard  v.  Lutwidge,  8  (0  Tipping  v.  Tipping,  1  P. 

Yea.  30;    Clajf  v.  Willis,   1  Wpif.  7S0;  O'Neal  t.  Meade, 

]3arn.  ^  Cressw.  372.  1  P.  Wma.  694. 

(g)  Awbrey  v,  MiddkUm,  %  (u)  Haiiuliw  v.  WorU^,  y^ki 
£q.  Ca.  Ab.  407. 
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much  less,  as  we  have  seen,  with  the  daims  o(  ere- 
ditors  (x).    And  farther,  as  against  real  estate  de-    iftaecnitv  en- 
scended,  if  specialty  creditors  of  the  ancestor  e^i:-  toutor^r  jS^qd* 
haust  his  personal  estate,  his  legatees  may  stand  in  ***/•  ^!fJr^.!J!^ 
their  place,  and  come  upon  the  real  estate :  and  the  real  estate, 

pro  tantOf  as 

they  will  have  the  same  equity  as  against  a  re^ebh  against  the  heir, 
iiry  devisee;  for,  4?^  tnf /eiwiT^t^  he  was  only  intend*  ^IIk^.    ^^^  ^ 
ed  to  take  the  rest  and  residue,  after  all  just  claims 
satisfied.    But,  in  any  other  case,  it  must  be  un- 
derstood to  have  been  equally  the  intention  of  the 
testator,  that,  his  devisee  should  have  his  landj  afif    ' 
that  his  legatee  should  take  his  personalty ;  and 
although  the  personal  estate  should  be  exhausted 
by  the  debts  of  specialty  creditors,  the  legate^  has 
no  remedy  over,  against  the  devised  estate  (y) : 
unless  the  debts  wqtq  secured  by  mortgage  on 
the  very  estate  devised  (at),    Subject  to  these  qi^a-    Personal  estate 
lifications,  however,  no  principle  is  better  estab^  fund  fo^'pTyiS^t 
lished  than,  that,  the  personal  estate,  without  spe-  ""^  "^""^  ^^  ^ 
cial  directions,  is,  the  primary  fund  for  payment 
of  debts  and  legacies ;  it  is  not  enough  tp  shew 
that  the  real  estate  is  charged  therewith,  but  it 
must  be  satisfactorily  shewn,  that,  the  personal  es- 
tate is  discharged  (a) :  still,  where  such  an  inten- 
tion 


gaeiest 


supra;  Davis  v.  Gardiner,  2 
P.  Wms.  190;  Rider  v.  Wa- 
ger, 2  P.  Wms.  385. 

(x)  Lutkins  v.  Leigh,  Ca. 
temp.  Talb.  54 :  ante,  p.  380. 

(y)  Jfanhy  v.  Roberts^  Ambl. 
129 ;  Long  v.  Shorty  1  P.  Wms. 
404 ;  Haslewood  v.  Pope,  3  P. 
Wms.  323;  Heme  v.  Meyrick, 
1    P.   Wms.  202;    Clifton  v. 


Burt,  2  P.  Wms-  679. 

(a)  Forrester  v.  Lord  Leigh, 
Ambl.  174;  O'Neal  v.  Meade, 
1  P.  Wms.  694;  Lutkins  v. 
Leigh,  Ca.  temp.  Talb.  55. 

(a)  Tower  v.  Lord  Rous,  18 
Yes.  138;  Bootle  v.  Blundell, 
19Ve8.548;  Watson  v.  Brick- 
woodf  9  Yes.  454. 
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Ertatesde- 
•cended,  the  se- 
condary ftind; 
and  eatatesdcTia* 
ed,  Mibject  to  a 
charge,  auxiliary 
ooly. 


Legatees  muat 
abate  equally  in 
case  of  a  defi- 
ciency of  assets, 
unless  an  intend- 
ed preference  be 
clearly  express- 
ed: which  will 
not  be  inferred 
from  slight  cir- 
cuDistances: 


tion  is  plainly  made  out,  it  will  prevail  (6).  But, 
though  a  testator  may  have  expressly  directed, 
that,  his  personal  estate  (the  primary  fund)  shall 
not  be  applied  in  payment  of  his  debts;  it  cannot 
thence  be  argued,  that,  estates  which  he  has  left 
to  descend  (and  which,  when  particular  lands  have 
not  been  devised  for  that  special  object,  are  the 
secondary  fund  (c),)  shall  not  be  applicable  to  pay- 
ment of  the  debts,  before  estates  devised,  subject 
to  a  charge  only  for  that  purpose  (d).  In  such  a 
case,  the  devised  estate  will  be  considered  as  aux- 
iliary only;  unless  the  descended  estate  be  ex- 
pressly exonerated  (e). 

In  case  of  a  deficiency  of  a  testator's  assets,  it  ia 
matter  of  obvious  fairness,  that,  all  his  legatees 
should  abate  equally :  unless  a  preference  of  any 
be  distinctly  expressed  in  the  will,  and  the  legacies 
to  others  are  made  payable  only  in  case  there 
should  be  a  surplus,  after  full  satisfaction  of  the 
bequests  to  the  favored  legatees  (y).  Such  a 
preference  is  not  to  be  inferred  from  a  direction, 
tliat,  certain  legacies  should  be  paid  ^  in  the  first 
place ;''  this,  or  any  similar  expression,  only  marks 
the  order  in  which  it  occurred  to  the  testator  to 
name  the  objects  of  his  bounty,  or  to  give  direc- 
tions to  his  executors.     Nor  will  the  fiu^t,  that, 

different 


(6)  Greene  ▼.  Greene,  4  Mad. 
157;  Burton  ▼•  KnowlUm,  $ 
Vea.  108. 

(c)  Hartnood  v.  Oglander,  8 
Yes.  125;  Manning  v.  Sjooon-- 
«r,  3  Vea.  117. 

(d)  MUnes  ▼.  Slater,  8  Ves. 


d06;  Davies  v.  Topp,  1  Br. 
526;  GaUon  v.  Hancock,  2 
Atk.  431. 

(e)  Bamewell  v.  Lord  Cam* 
dor,  S  Mad.  456. 

(/)  Marsh  ▼.  Ewms,  1  P. 
Wma.  668. 
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different  periods  are  appointed  for  payment^  ex- 
empt those  first  payable  from  abatement^  if  the  as- 
sets shall  subsequently  be  found  insufficient  for 
satisfaction  of  the  whole.    The  prima  facie  pre- 
sumption must  always  be^  that^  a  testator  consid- 
ered he  had  property  sufficient  to  answer  all  the 
legacies  by  him  given^  and,  that,  he  intended  all 
should  be  paid  equally,  in  their  order  (jg).    But,  but  a  demonatn. 
where  a  testator  has  given  a  portion,  in  general  be  eiitSedtopn- 
terms,  and  also  a  legacy,  which  he  has  directed  to  ^erai  leglcy*  ^^ 
be  paid  out  of  a  certain  fund ;  the  latter  gift  is 
such  a  demonstrative  legacy  as  will  be  entitled  to 
priority  of  payment;  and,  if  the  funds  fall  short 
for  £iatisfying  both  demands,  the  deficiency  must 
fall  exclusively  on  the  portion  (h).    It  is  evident.     Distinction ; 
that,  when  a  testator's  assets  are  not  ample,  it  may  daim^a^^ia^e?" 
be  most  important  to  ascertain  whether  a  person  J^^^^^y  o/m  relt 
can  claim  a  lapsed  legacy  by  substitution,  or  only  ^^a^y  legatee- 
as  residuary  legatee;  since,  in  the  former  case,  he 
would  be  on  the  same  footing  as  the  other  legatees, 
and  entitled  to  such  proportionable  dividend  as 
the  estate  may  afford,  after  payment  of  preferable 
charges;  whilst,  in  the  latter  case,  he  could  have 
no  benefit  but  in  the  event  of  a  surplus  after  full 
satisfaction  of  the  other  legacies  {i). 

Where  the  owner  of  an  estate  has,  himself,  sub-    The  order  in 
jected  his  real  estate  to  a  mortgage  debt,  and  dies;  SnS!*o?ad€^^ 

his 

{g)B€ettonv, Booths  ^M^idi.  179. 

168)    Clark  v.  Sewell,  3  Atk.  (t)  Rou  ▼.  Rose^  17  Ves. 

99}  Lewin  v.   Lewin,  2  Ves.  35\;  Fonnereau  y.  Poyntz,   1 

Sent.  417;  Blower  v.  Morritt,  Br.  477;  Humphreys  v.  Hum- 

$  Vet.  Scnr.  421.  phreys,  2  Cox,  1S6. ,  And  see, 

(k)  AcUm  ▼.  Actoif^t  1  MeriT.  a$Ue^  p.  326. 

c  c 
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ed  mortgagor  his  personftl  cstate  is  first  applicable  to  the  disr 

in"discharge'of  charge  of  his  covenant  for  payment  of  that  debt  (i) ;  j 

the  mortgage  ^^  ^^  ^^^^    ^^^j^   ^^   ^j^^    ^^^  ^^^^   although 


on: 


i 


there  were  no  covenant,  if  the  mortgagor  receiv- 
.  ed  the  money  (2).  If  the  personal  estate  prove 
deficient,  real  estate,  devised,  subject  to  the  mort- 
gagor's debts,  must  be  applied  to  the  discharge  of 
the  mortgage  (m) :  and,  where  a  testator,  after  a  ge- 
neral direction  that  all  his  debts  shall  be  paid, 
leaves  real  estates  to  descend,  these,  if  required, 
must  be  applied  in  exoneration  of  the  mortgaged 
estate  (n).  So,  if  the  owner  of  a  mortgaged  and 
also  of  an  unincumbered  estate,  devise  each  spe- 
dfioally,  after  subjecting  his  real  estate  generaUy 
to  payment  of  his  debts;  it  seems,  the  devisee 
of  the  moartgaged  estate  may  come  upon  the  devi- 
see of  the  unincumbered  estate  for  contribution, 
(proportioned  to  the  respective  value  of  the  two 
^«  "y^e  not  af-  estates,)  towards  paying  off  the  mortgage  (o).  The 

feet  eel  uy  the 

mere  fact,  that,    mere  fact  of  dcvisiug  a  mortgaged  estate  ^*  sub- 
JtJt^^were  dc-  ject  to  the  incunrib(ranoes  thereupon,"  (but  without  \ 

S;incu*'r'    expressly  exonerating  other  fimds  from  liabiHty 
brances  there.     ^  rcspect  thereof,)  Will  not  affect  a  question  of 

this  kind ;  these  words  convey  no  more  than  would 
be  implied  if  they  had  not  been  used;  the  testatcNr 
could  not  declare  the  incumbrances  to  be   no 

Hen  (jp). 

The 

(ifc)  Robinson  v.  Gee,  1  Ves.  Br.  240. 

Senr.  252.  (»)    fVride  v.  Clark,  2  Br. 

(/)  King  V.  King,  »  P.  Wms.  260,  note;   Powis  v.  Corbet,  8 

360 ;  Cope  v.  Cope,  2  Salk.449.  Atk.  556. 

(m)  Bartholomenf  v.  May,  1  (o)  Carter  v.  Barnard^ton,  1 

Atk.  487;  Marchionessof  Twee-  P.  Wms.  505. 

dale  V.  Earl  of  <Coventrif,   1  {p)  Serle  ▼.  St.  Eloy,  2  P. 
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The  rule  above  laid  down^  however,  has  no  ap-    But,  where  the 
plication  where  the  mortgage  debt  was  not  origin-  iractedbythetes- 
ally  contracted  by  the  testator  {q) ;  for  this  would  main  a  charge"^ 
be  to  make  the  personal  estate  of  one  man  answer-  "^^^  egtSef 
able  for  the  debt  of  another.    But,  any  one,  of  unless  he  took  it 

-       -  .         ,/.  ,1  •!  1     »PO"  himself  by 

course,  may  make  himself  personally  responsible  contract  with  tiie 
for  a  debt  contracted  by  another;  and  though  where  "•^'*''^*'^' 
a  man  buys  an  estate  subject  to  a  mortgage,  but 
enters  into  no  contract,  or  communication,  with 
the  mortgagee;  and  does  no  other  act  to  shew  an 
intention  to  transfer  that  debt  from  the  estate  to 
himselj^  as  between  his  heir  and  executor;  but 
merely  indemnifies  the  vendor  against  the  mort- 
gage debt,  which  he  must  do  if  he  pays  a  less  price 
in  consequence  of  that  incumbrance;  he  does  not, 
by  that  act,  take  the  debt  upon  himself  personal- 
ly (r) :  still,  where  the  purchaser  of  an  equity  of 
red^nption  directly  contracts  with  the  mortgagee, 
who  joins  in  the  conveyance ;  that  transaction  will 
have  the  effect  of  constituting  a  new  debt  from 
the  purchaser,  to  Which  his  personal  estate  will 
be  lii^le  («). 

On  the  other  hand,  where  an  incumbrance  is  in  Andanincum- 
its  nature  real,  or  where  it  has  been  dealt  with  as  fixed^n"the  real- 
such,  by  a  person  having  power  to  fix  the  incum-  *^  *'^"^' 

brance 

Wm3.  386;  Bootle  v.  Blundell,  (0  Tweddell  v.  Tweddell,  2 

l^Vee.  52S.  Br.   154;   Waring  v.  Ward,  7 

{q)  Evelyn  v.  Evelyn,  t  P.  Ves.  ^'dt ;  Butler  v.  Butler,  5 

Wms.  664 ;   Barl  of  Tanker-  Ves.  538. 
ville  V.  Fancetl,  1  Cox,  239;  {s)  Earl  of  Oxford  v.  Lady 

Bagset  V.  Percival,  1  Cox,  270 ;  Rodney,  14  Ves.  425 ;   Waring 

Parsons  Y.  Freeman,  AmhAlB:  v.   Ward,   7   Ves.   338,   840;  . 

see,  also,  Earl  of  Bucktngham'  Billvnghurst  v.   Walker,  2  Br. 

slure  y.  Hohart,  3  Swanst.  201.  608. 
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brance  on  the  realty  alone ;  there,  the  land  may 
be  primarily  liable  to  the  debt  (t) :  or,  an  entire 
end  may  be  put  to  the  personal  claim,  by  the  na- 
ture of  the  arrangements  between  the  parties  («). 
or,  the  land  may  And  eveu  where  the  land  was  auxiliary  only  to 
mary  fund,  as  far  the  personal  estate  of  the  party  who  originally 
wa^suretyiacon.  contracted  thedebt;  yet,  with  respect  to  any  other 

party  who  enters  into  a  penonal  covenant,  as  an 
additional  security  for  the  satisfaction  of  the  credi- 
tor, that  covenant  may  be  so  framed  as  to  alter  the 
nature  of  the  debt,  as  far  as  the  surety  is  concern- 
ed ;  and,  as  to  him,  to  constitute  the  land  the  pri- 
mary fund  (x).  Thus,  in  case  of  a  mortgage,  or 
any  other  incumbrance  upon  lands  arising  out  of 
borrowing  and  lending,  the  real  estate  is  consider- 
ed only  as  a  pledge;  and  the  personal  estate  of  the 
borrower,  which  is  the  natural  fund,  is  liable  in 
Where  money  the  first  place ;  yet,  this  rule  has  not  been  carried 

IB  borrowed  upon  *  "  «  .  ^ 

mortgage  of  a     SO  far  as  to  extend  it  to  pases  of  marriage  settle- 

wife*B  separate  x    /  \  j  _^   •  •  x  j»        • 

estate, andat the  ments (y).  Under  Certain  circumstances ;  for  m- 
UOTTeiSTmade  staucc,  whcrc  mouey  has  been  borrowed  upon 
on  her;  though    mortffaire  of  a  wife's  separate  estate,  and  at  the 

the  husband  may  ^^  * 

have  given  bond  same  time  a  settlement  has  been  made  upon  the 
yet,  as  between  wifc,  (whether  such  transaction  take  place  before 
wtf^estote***  or  after  the  marriage  of  the  parties,)  there  is  no 
thcdebt"**^*^  ^  instance  in  which  the  husband  has  been  considered 

answerable 

(t)  Dowager  Countess  of  Co-  mere  ▼.  Charlton,  15  Ves.  198 ; 

ventry  v.  Earl  of  Coventry,  (ii)  Hamilton  v.   fForley,  % 

2  P.  Wms.  225,  2SS ;  and  S.  Ves.  Junr.  65. 

C.  very  fully  given  at  the  end  of  («)  Bagot  v.  OugJUon,  1  P. 

Francis's  Maxims,  appended  to  Wms.  348. 

f  Fonbl.  Tr.  on  £q.  see  pp.  (y)  Lanoy  v.  Duke  of  Aiholt 

79, 82, 86, 90 ;  CUnton v.  Hoop-  ft  Atk.  445. 
er,  1  Ves.  Jmir.  186;  Lech- 
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answerable  to  the  wife's  estate  for  the  money  bor- 
rowed.   As  between  them,  and  their  heirs  and  re^ 
presentatives,  it  will  make  no  difference  that  the 
husband  gave  bond  for  payment  of  the  money  and 
performance  of  the  covenants;  and  that  the  credi- 
tor might  have  sued  him  on  such  bond :  had  that 
been  the  case,  a  Court  of  Equity  would  have  given 
him  relief  over^  and  decreed  him  to  be  repaid  out 
of  the  wife's  estate.    And,  it  rathet  seems,  that,  it  it  would  be 
will  be  of  no  avail  to  shew,  that,  part  of  the  money,  tiement  formed 
«,  bor^wed,  w».ppBed  f  the  hu,l»nd-.  private  ^^^ 
use;  for,  by  the  settlement,  he  was  a  purchaser 
thereof  (x).    But,  where  a  settlement  forms  no 
part  of  the  same  transaction,  and  it  is  merely  (in 
whatever  shape)  a  loan  from  the  wife  to  the  hus- 
band; there,  although  the  wife  may  charge  her  se- 
parate estate  for  her  husband's  debt ;  she  will  be  a 
creditor  as  against  his  estate  for  any  sum  she  may 
be  called  upon  to  pay  in  respect  of  that  engage- 
ment (a). 

We  have  seen,  that,  a  devise  subject  to  pajrments     Effect  of  a  d^ 
of  the  testator's  debts  will  not  exonerate  his  per-  rpartkuiar*'i»r^ 
sonal  estate ;  it  shews  nothing  more  than  an  in-  J^  5ie^'^|^nVof 
tention,  that,  all  his  debts  should  be  paid,  and  that,  »  particular  debt. 
if  necessary,  his  real  estate  should  be  applicable  to 
this  purpose.    But,  a  direction  to  apply  a  parti- 
cular portion  of  the  real  estate,  for  the  payment 
of  one  particular  debt,  affords  a  very  different  in- 
ference. 

(z)  Lewis  Y,  Nangle,  Ambl.  noul  v.  Murray,  S  Swanst.  1^8, 

150;  S.  C.  2  Cox,  240;  Jack-  216,  note. 
son  v.  Innes,   1    Bligh,   122;  (a)  Parttriche  v.  Ponlet,  Z 

Clinton  v.  Hooper,  8  Br.  211;  Atk.  384;    Tate  v.  Austin,  I 

Ruscombe  v.  Hare,  6  Dow,  10,  P.  Wins.  265, 
19:  nee,however,EarlofKin- 
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cannot  claim  an 
exoneration,  in- 
tended only  in 
favor  of  the  le- 
gatee. 


The  person  oo  fereQce  {b).    And  it  10  to  be  observed^  m  a  quafi^ 
legacy  devoWes.  fication  of  some  of  the  positioBBi  before  laid  dcfwm, 

that,  although  a  bequest  may  have  been  given  ex- 

onerated  from  incumbrances;  (to  which^  without 

special  directions  in  the  wiD,  it  would,  in  the  first 

place,  have  been  liable,)  should  the  bequest  lapse, 

the  personal  representative  wiU  not  be  entitled  to 

the  benefit  of  that  exooeratian,  which  was  intend* 

ed  only  in  favor  of  the  individual  l^atee  (c). 

A  mere  direc-      When  all  a  tcstator^s  real  estate  is  specifically 

tOTVdrbte\hTi!id  devised,  a  mere  direction  in  his  will,  that,  alt  his 

be  paid  bi,hUex^  ^^|^^  ^Yisll  be  paid  hy  his  eaeaUors,  will  not  have 

ecu  tors,  will  not  r  u  ^ 

charge  his  real    the  effect  of  charging  his  real  estate ;  with  whicli 

estate. 

his  executors,  as  such,  have  nothing  to  do:  it 

would  be  otherwise  if  the  executors  were  abo  the 

devisees,  so  that  they  had  the  means  of  paying  the 

debts  out  of  the  real  estate  {d). 

A  direction  that     When  a  testator^  after  directing  certain  charges 

shanb^Vid^mit  to  be  paid  out  of  the  ^' rents  and  proits**  of  his  real 

profit^"*of*r«i|     estates,  has  fixed  a  particular  time  within  which 

SelSd'^t^ft"'"  that  purpose  is  to  be  carried  into  eflfect;  if  the 

rents  and  profits,  in  the  ordinary  sense  of  those 
words,  would  be  insufficient  for  the  end  required. 
Courts  of  Equity  have  held,  that,  these  words,  in 
a  will,  may  pass  the  land  itself  (^),  where  there  is 

nothing 


(6)  Hancox  v.  Ahhey^  11 
Ves.  186;  Spurway  v.  Glyn^  9 
Ves.  485;  Maugham  v.  Ma^ 
son,  1  Ves.  &  Bea.  41 S. 

(c)  Hale  V.  Cox,  3  Br.  324; 
Waring  v.  Wardy  5  Ves.  675 ; 
Noel  V.  Lord  Henley,  7  Price, 
259 :  see,  ante,  p.  282. 


(d)  PoweU  V.  Bobms,  7  Ves. 
211;  Keeling  v.  Brown,  5  Ves. 
361;  Bridges  y.Landen,v^Xi&di, 
3  Ves.  550;  Barker -w,  Duke  of 
Devonshire,  3  Meriv.  312. 

(e)  Allan  v.  Backhouse,,  2 
Ves.  &  Bea.  75;  Baines  r* 
Dixon,  1  Ves.  Senr*  42;  JoAn- 
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nothing  in  the  will  to  exclude  that  construction. . 
But,  of  course,  where  thet e  are  other  words  ex- 
plaining or  restraining  the  testator's  meaning;  as, 
lor  instance,  where  he  gives  a  leasing  power,  no 
such  construction  can  he  made ;  for  the  power  to 
lease  would  be  frivolous,  if  a  sale  (which  would  in* 
dude  every  thing)  were  intended  (jT).     The  same 
reasoning  would,  even  morie  forcibly,  apply,  if  a 
power  of  mortgaging  were  given  (g).    But,  a  de- 
vise of  real  estate,  professedly  for  the  payment  of 
debts,  if  given  in  a  manner  which  would  not  an- 
swer that  purpose,  could  only  be  looked  upon  as  a 
scheme  for  taking  the  case  out  of  the  statute 
against  fraudulent  devises  {h).     If  a  portion  be  se-    lu  what  case  a 
cured  by  a  trust  term,  with  a  direction  that  it  shall  t^be  reWd  outor 
be  raised  by  ''  rents  and  profits,"  and  no  time  is  [fr^fite-^^Surt 
limited  for  payment;  the  money  cannot  be  raised  J^[^"*^gj5ie  ^^ 
by  sale  or  mortgage  (i) :  but,  if  the  trust  term  be  mortgage. 
created,  not  merely  for  the  purpose  of  raising  a 
portion,  but,  for  the  payment  of  debts  also;  and 
the  testator  provides,  in  the  same  clause,  for  the 
payment  of  both,  together ;  the  natural  inference 
is,  that,  he  intends  both  shall  be  paid  in  the  same 
way ;  and  as,  for  payment  of  debis,  the  term,  if  ne- 
cessary, may  be  sold  or  mortgaged,  the  party  for 

whom 

son  t.  Arnold^  1   Ves.  8enr.  {g)R%douiv,LordPlfmoiutK' 

171;    Traffmd  y.    AskXm,  1  2  Atk.  105. 

P.  Wnw.  418;  Booth  v.  Bbm^  (A)  Hughes  v.  DmUben,  2 

dell,  1  Meriv.  299.     See,  anie^  Ve«.  614. 

p.  £93.  (t)  Evelyn  v.  Eselyn^  2  P.      , 

(f)hfy.  OUbert,  2   P.  Wms.  666;  Okedeny.  Okeden, 

Wms.  19;  MiUs  v.  Banks,  S  1  Atk.  550 1  Sheldon  ▼.  Dor- 

P.  Wms.  7.  wer,  2  Veta.  310. 


392 


TREATISE  ON  FRAUDS. 


whom  the  portion  is  intended  will  partieipate  in  the 

benefit  of  that  equity  (k). 

The  iotentioD,     There  are  no  technical  words  to  distinguish 

technical  words,  couditious  precedent  and  subsequent,  in  a  will ; 

ih£rii.  b^t  ^^^  same  words  may,  indifferently,  constitute 

Srii^^D?"*  either;  according  to  the  intention  of  the  person 

Rules  nftto  con-  who  crcatcs  the  condition  (l).     Where  a  legacy  is 

ditionssubse-  .  ,.   .  ,  .  . 

quent  in  restraint  givcu,  to  which  a  couditiou  subsequent,  m  restraint 
o  marriage;       ^^  marriage,  is  annexed;   the  condition  is  void, 

and  merely  in  terrorem  (m) :  unless  there  be  also 
a  valid  bequest  over  of  the  particular  legacy;  or, 
at  least,  (it  should  seem),  unless  the  will  contain  an 
express  direction,  that,  such  legacy,  if  the  condi- 
tion annexed  thereto  be  not  complied  with,  should 
sink  into  the  residue  of  the  testator's  property  (»). 
andthcseemine-  Whether  the  Same  rule  holds  good,  with  respect 
'  to  conditions  to  personal  legacies,  where  the  condition  is  pre-- 

cedent,  is  a  question  on  which  great  diversity  of 
opinion  has  existed  (o).  The  preponderance  of 
authority,  however,  seems  to  establish,  that,  even 
as  to  strictly  personal  legacies,  where  the  condi-* 
tion  is  confined  within  reasonable  limits  as  to 
time(^),  and  does  not  go  in  entire  restraint  of 
marriage;  and,  also,  where  it  is  framed  only  to 

guard 


precedent^  an- 
nexed even  to 
personal  lega* 
cies. 


(A;)  Booile  v.  Blundell,  1 
Meriv.  233. 

(/)  Robinson  v.  Comynt,  Ca. 
temp,  Talb.  165. 

(m)  Reynish  v.  Martin^  3 
Atk.  832;  Hicks  v.  PendarviSf 
2  Freem.  41. 

(n)  See,  infrdy  p.  897. 

(o)  Lloyd  Y.  Branton^  3  Mer. 
117;   Wheeler  v.   Bingham^  1 


Wik.  136;  Scott  v.  Tyler,  2 
Dick.  720;  S.  C.  2  Br.  462; 
Stackpoole  v.  Beaumont^  3  Yes. 
96;  Hervey  v.  Aston^  WHles, 
95 ;  Clarke  v.  Parker,  19  Ves. 
14. 

(p)  Scott  V.  Tyler,  2  Dick. 
723;  GraydonY.  Hicks,  ft  Aik. 
16 ;  Stackpoole  v.  BeawuuM^  3 
Ves.  98. 
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guard  against  a  connexion  with  a  particular  indi- 
vidual (q),  or  family,  which  the  testator  deems  ob- 
jectionable ;  in  all  such  cases,  the  condition  must 
be  complied  with,  or  the  legacy  (though  not  giv- 
en over)  can  never  vest:  or,  at  least,  not  be  paya- 
ble (r).    But,  a  condition  in  restraint  of  marriage.    But  condmoDs 
excluding  a  whole  profession  or  calling,  would  be  Jjrtuaii^.^lKo'ai- 
void (*) :  and  so,  it  seems,  would  a  condition  re-  ^^^J^^n ofKoaT- 
straining  marriage  with  any  other  than  a  person  "»«e,  are  void, 
possessed  of  an  unincumbered  real  estate  of  such 
an  amount  as  would  imply  a  virtual  exclusion  of 
most  professions  (/) :  for  this  would  be  an  evasion 
of  that  policy  which  was,  perhaps  wisely,  enforced 
by  the  civil  Law;  in  part  adopted  by  our  Law, 
and  still  retained;  though  it  has  been  shewn  (i^), 
by  cogent  arguments  and  induction  of  facts,  that, 
such  policy  is  of  very  doubtful  application  to  the 
present  state  of  our  country. 

Interests  arising  out  of  land  must,  clearly,  be    Aii  g^fts  aa- 
govemed  by  the  rules  of  common  Law  (x) :  there-  Ji^ityllfcouiSed 
fore,  devises  of  land,  charges  upon  it,  powers  to  be  murtbe^xftJuted 
exercised  over  it,  money  to  be  laid  out  in  lands,  "H}^^  analogy  to 

"^  '  the  common  law; 

and  all  similar  gifts  savouring  of  realty;  if  coup-  *«•»  portions 
led  with  a  condition,  must  be  executed  with  ana-  cannot  vest  be- 
logy  to  the  common  Law  (y).    Lord  Hardwicke  payment  comes; 
declared,  that,  he  held  nothing  more  fixed,  since  punVSe"^o- 

the  <^i^oi>  i*  perform* 
ed: 

{q)  Jervoise  ▼.  DuAre,  1  Vem.  (t)  Kethf  v.  Monck^  $  Ridgw. 

19.  P.  C.  263. 

(r)  EUon  v.  EUon^  1  Ves.  .  (u)  See  Malthus  on  Popula- 

Senr.  6;  Knight  v.  Cameron^  fAon^pcusinu 

14  Ves.  392.  {x)  Co.  Litt.  206. 

(«)  1  Equ.  Ca.  Ab.  in  mar-  {y)  Seott  v.  Tyler,  ft  Dick, 

gin.  719. 
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the  case  of  Ihmlet  s.  Paadet  {%),  than  that^  portions 
dutrged  on  lands  will  not  y est  till  the  time  i^pay* 
ment  domes,  and  if  that  time,  according  to  the  wHl, 
be  not  until  a  marriage  with  consent,  his  Lordship 
said,  there  was  no  rule,  in  Law  or  Equity,  which 
could  excuse  the  want  of  such  consent    In  the 
same  judgment,  it  was  also  intimated,  that,  it  was 
unimportant  whether  there  was,  or  was  not,  a  de- 
vise over:  for,  being  portions  to  arise  out  of  lands, 
they  had  nothing  testan^ntary  in  them,  so  as  to  be 
siibject  to  the  jurisdiction  of  the  Ecclesiastical 
So,  portions     Courts,  or  the  rules  of  the  civil  Law.     It  was 
not  to  be  raised,  added,  that,  a  material  difference  existed  between 
recervrthcni^e  portions  out  of  lauds  and  personal  legacies,  in  this 
t*iS[^i?pa?^bie.  respect,  (amongst  others,)  namely,  that,  in  the  first 

case,  if  the  party  die  before  they  heccfme  payable, 

they  shall  not  be  raised  (a) ;  in  the  latter,  the  lega^ 

cy,  if  vested,  will  go  to  the  executor ;  the  ground  of 

this  distinction  being,  that.  Courts  of  Equity,  for 

uniformity  of  decision  in  pari  materid,  frilow  the 

Ecclesiastical  Courts  in  the  one  case^  and  the  com- 

The  difTert  nt  mou  Law  iu  the  Other  (i).    Lord  Rosslyn  seemed 

legacies  gi? eu     disposed  to  deny, — not,  indeed,  theyac<  of  the  ex- 

from^th^^^       ^^^8  distinction  pointed  out  by  Lord  Hardwicke, 

is  made  with  re-  but— that  there  was  any  ftrwrnd  for  a  distinction, 

spect  to  legacies  ,  . 

charged  upon     in  the  coMtruction  of  legacies,  whethw  such  legar 

real  estate  *  as 

vitW  as  the  dis-    cics  wcrc  giveu  out  of  personal,  or  out  of  real,  es- 

cwidutions  p7e^  **t®-     His  Lordship  held,  that,  the  construction 

aught 

(«)  %  Freem.  93.  Reifnuh  v.  Afsrttn,  S  Atk.  SSS; 

(a)  Pearce  v.  Loman,  d  Ves.  PuUen  v.  Readtf,  2  l^tk.  590 ; 

138.  Sheriff  v.   Mortlock,  W.  Ke- 

(h)  Harvey  v.  AstOHf  1  Atk.  lynge,  i84. 
378,  379;    S,   C.  Willes,   91; 
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ought  to  be  precisely  the  same,  in  both  eases  {c) ;  deut  and  mbse- 

,  «         J  ,  1    .  _.  •      quart;  has  beea- 

and  professed  to  see  no  more  real  nnportance  in  disapprorcd,  but 
the  distinction  between  conditions  precedent  and  \^^^^  ^***^ 
subsequent :  but,  though  he  held  these  distinctions 
to  have  arisen  only  firom  an  attempt  to  escape  the 
difficulty  entailed  by  a  blind  superstitions  adher- 
ence, on  the  part  of  the  Ecclesiastical  Courts,  to 
the  text  of  the  civil  Law,  (adopted  without  seeing 
how  inapplicable  it  was  to  a  country,  in  this  in- 
stance, under  totally  different  circumstances  {d)^ 
his  Lordship  was  not  called  upon,  by  the  facts  of 
the  case  then  before  him,  to  make  a  decree  repu- 
diating these  distinctions,  judicially;  as  the  ques- 
tion arose  out  of  a  condition  precedent,  and  im- 
posing no  restraint  on  marriage  after  the  legatee 
should  attain  her  age  of  twenty-one  years;  before 
which,  by  the  general  Law  of  this  country,  mar^ 
riage  cannot  be  had  without  consent  {e). 
Whether  the  appointment  of  a  residuary  lega-   Quivre.whether 

.  ..  .«.  i?i_  ^li  tJ>e  appointment 

tee  amounts  to  a  gift  over  of  a  legacy,  given  on  a  of  a  r^iduarv  le- 
^^  Which  h..  «,t  U^  faMed.  is  .  ,ues.  f^^^^Z 
tion  upon  which  the  determinations  have  been  at  gacy  given  on  a 

^  ^  ^  condition? 

variance.     Mr.  Justice  Comyn,  and  Chief  Justice 
^  Willes,  in  Harvey  v.  Aston^f),  held,  that,  a  ge- 
neral residuary  bequest  was  a  good  devise  over 
in  such  cases.     And  the  same  doctrine  had,  pre-     The  dioa  are 
viously,  been  held  in  Atms  v.  Homer  (g).    But,  «*  "*"*"'^^ 

Sir 

(c)  And  see  Lord  Eldon's  (e)  Stackpoole  v.  Beaumont,  3 

opinion  in    Clarke  v.  Parker,  Ves.  95,  98. 
19  Ves.  14.  (/)  1  Atk.  376,  377. 

(i)  Pearce  v,  Loman,  S  Ves.         {g)  1  Eq.  Ca.  Ab.  112.    See 

189.  Willes,  96. 
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Exuninatioii   Sir  Joseph  Jekyl,  M.  R.  thought  differently  (A): 
tibbM^:^     and  in  Keily  v.  Monek  (i),  it  was  said,  somewhat 

too  hroadly,  that,  determinations  to  the  contrary 

have  been  made  in  every  instance  in  which  the 

question  has  arisen.    One  of  the  three  cases  cited 

to  support  this  sweeping  assertion — the  case  of 

Garret  v,  Pritty  (i), — ^it  has  been  since  satisfiic- 

torily  shewn  (/),  could  not  have  proceeded  on  the 

Beiitii  y.  Er-    grouud  Stated  by  the  reporter.    The  second  pre- 

^."^bTthe' rSl  cedent  cited— that  of  Bellasis  v.  Ermine— is  not, 

cords,  ever  to     ju  either  of  the  published  notes  of  that  case  (m), 

have  received  a  *  ^    ' 

floai  determina-  brought  down  lowcr  than  the  hearing  of  a  plea : 

and  in  neither  of  the  reports  is  it  stated  whether 
there  was,  or  was  not,  a  residuary  devise.  This 
important  circumstance  not  being  noticed,  either 
way;  the  mere  naked  fact,  that  a  plea  was  over- 
ruled, and  the  defendant  ordered  to  put  in  an  an- 
swer, can  hardly  be  deemed  an  expression,  by  the 
Court  which  made  that  order,  of  a  conclusive 
opinion  on  the  main  question.  The  present  writ- 
er has,  therefore,  thought  it  his  duty  to  search  the 
records,  and  endeavour  to  ascertain  the  precise 
circumstances  of  the  case :  his  search,  however,  has 
not  been  attended  with  complete  success.  The 
examination  has,  indeed,  enabled  him  to  bear  tes- 
timony to  the  accuracy  of  both  the  printed  re- 
porta  (n) ;  and  to  vindicate  them  from  the  charge 

of 

(A)    Hervey  v.  Aston,  Ca.  note  thereto. 
temp.  Talb.  214.  (m)  2  Freem.  171;  1  Cha.  Ca. 

(0  S  Ridgw.  P.  C.  252.  22. 

{k)  2  Vern,  it9S.  (n)  See  Reg.  Lib.  1662,  A. 

(l)  See  Lloyd  v.  Branton,  3  fol.  729. 
Mer.  119;  aod  Mr.  Merivale's 
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of  omission^  in  not.  stating  any  final  decision  of 
the  case;  for  none  such  is  entered  :—or^  at  least, 
whoever  discovers  the  entry  must  be  more  Indus- 
trious,  or  more  fortunate,  than  the  present  writer; 
who  bestowed  some  pains  on  the  search.  The 
latest  notice  he  could  trace  was,  an  order  for  an 
attachment,  to  compel  the  defendant  to  put  in  a 
better  answer  Co).    But,  by  a  previous  entry  of  an  but,  as  the  qua- 

^  ^  '     /       r  J  tioo  in  that  caae 

interlocutory  order,  (not  material,  for  this  purpose,  was  as  to  a  oor- 
in  any  other  respect,)  it  may  be  collected,  that,  the  lands,^  thfdcd - 
portion  in  question  was  charged  on  lands,  given  to  ^^difmurt  Sve 
trustees  for  the  purpose  of  raising  such  portion  becngjovernedby 

*       *  *^  *  the  rules  of  com- 

by  a  sale  (jp).  This  circumstance  should  seem  to  mon  Law. 
bring  the  case  within  the  reasoning  (already  stat- 
ed,) of  Lord  Hardwicke  in  Hervey  v.  Aston,  and 
in  Reynish  v.  Martin;  as  well  as  of  Lord  Thur- 
low,  in  Seott  v.  Tyler ;  and  suggests,  that,  the  ques- 
tion must  have  been  finally  decided  (if  it  was  not 
compromised  between  the  parties)  by  the  rules  of 
common  Law.  The  authority  of  the  third  case, 
cited  in  support  of  the  doctrine  maintained  in 
Keily  v.  Manckf  depends,  for  this  purpose,  upon  a 
negative  inference,  drawn  from  the  omission  by 
one  of  the  reporters  of  that  case,  of  a  passage  dis- 
tinctly stated  by  the  other.     One  report  (q)  of    in  wheeUr  ▼. 

HT^JL     7  »•       L         •       -1      4        4  T.  /•  Bingham  A^\^ 

Wheeler  v.  jBtngham  is  silent  as  to  an  observation,  distinction  was 
which,  according  to  another  report  (r),  fell  from  i^Sel^'i^^iiiuS 
Lord  Hardwicke;  in  which  his  Lordship  made  a  ji^"^^^;^"^  a 
clear  distinction  between  a  mere  general  residuary  devise  over;  but, 

.  an  express  direc- 

bequest,  and  an  express  direction,  that,  if  the  le-  tion,that,onnoQ« 

gatee 

(o)  Reg.  Lib.  1663,  A.  fol.      472. 
ft&S.  {q)  1  Wik.  135. 

{p)  Reg.  Lib.  166«,  A.  fol.  (r)  3  Atk.  368.  ^ 
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perfomance  of  gatoe  fihould  not  perform  the  ccmdition^  the  legacy 
legifcy  ■boQidftJi  should  fall  iato  the  residuum;  such  a  direction,  his 
dwMsmwoilid  Lordfihip  held,  would  amount  to  a  devise  over. 
b.ye  that  effect   ^j^j^  distuiction  was  rejected  in  Keily  v.  Monek, 

but  recognized  in  more  than  one  later  case(#): 
and  seems  substantial.  For,  although  it  should  be 
admitted,  that,  a  direction  for  a  legacy  to  go  to 
the  testator's  executors,  in  case  of  the  non*per- 
formance  of  a  condition,  is  no  more  than  the  Law 
would  imply  (/);  and  therefore  is  not  tantamount 
to  a  bequest  over :  stiU,  the  very  decisions  which 
have  declared,  that,  a  meire  residuary  clause  was 
not  a  gift  over,  by  consequence,  decided,  that,  the 
legacy  did  not,  by  operation  of  Law,  fall  into  the 
residue ; — for  if  it  did,  tiie  residuary  legatee  would, 
in  each  case,  have  been  entitled  to  it  (u).  Unless, 
therefore,  it  be  denied,  that,  a  testator  has  it  in  his 
power,  by  any  form  of  words,  to  give  an  interest 
to  his  residuary  legatee,  in  such  conditional  legsr 
cies  as  may  be  forfeited ;  Lord  Hardwicke's  dis- 
tinction can,  with  consistency,  be  held  unimportant, 
only  by  those  who  think  a  mere  general  residuary 
bequest  sufficient  to  carry  such  forfeited  legacies ; 
and  not  by  those  who  maintain  a  contrary  doc* 
trine. 

It  is  not  to  be  denied,  that,  upon  this  subject, 
there  has  been  a  contrariety  of  judicial  opinion  ac- 
tually expressed ;  at  the  same  time,  it  may  be  safe- 
ly alleged,  that,  a  great  part  of  the  obscurity  as  to 

the 

(i)  Lloyd  V.  Branton^  S  Mer.  S5t. 
118 ;  Malcolm  v.  0*Callagkan,         (u)  l^loyd  v.  BranUmy  uhi  su- 

2  Mad.  350.  prit.  • 

{t)  Cage  V.  Rustl,  2  Ventr. 
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the  doctrine  whick  really  prepooiderates,  is  refer- 

rible  to  the  discrepaBcies  between  the  sereral 

printed  reports  of  the  same  judgments.    Of  this 

we  have  already  seen  one  instance;  another  is  ea^ 

sily  produced.    Frmn  the  report  of  Scott  v.  Tyler,    lu  Seou  v.  Ty- 

as  given  by  Mr.  Brown  (x),  several  commentators,  |S^t,'^  mCTe^^l 

(to  whose  industrious  researches  the  legal  profes*  J^"''  reaiduary 

^  or  bequest  leaves  a 

sion  is  much  indebted,)  have  been  led»  in  succes-  conditiona]  lega- 
sion,  to  a  conclusion,  that.  Lord  Thurlow  had  pro- 
nounced a  distinct  opinion,  holding  a  mere  gene- 
ral residuary  devise  to  be  tantamount  to  a  devise 
over  (tf) :  from  the  note  of  the  judgment  in  that 
case,  however,  as  published  from  the  manuscript 
of  Mr.  Dickens  (z),  it  appears.  Lord  Thurlow  con* 
sidered  it  to  have  been,  repeatedly  and  weU,  de- 
termined, that,  a  mere  residuary  bequest  leaves  a 
conditional  legacy  in  statu  quo;  and  has  no  other 
effect  than  that  of  preventing  wh^t  proves  not  to 
be  otherwise  well  disposed  of  from  falling,  by  or* 
der  of  Law,  to  the  executor  or  next  of  kin.    This     thu  doctrine, 
doctrine,  coupled  with  that  laid  down  by  Lord  hld^downln^  ^ 
Hardwicke  in  Wheeler  v.  Bingham  (a),  seems  to  E'tems  to^^" 
afford  the  rule  most  to  be  relied  upon :  and  which  ^^^^^  ^^^  ""'^  , 

, .      ,  «  -,  ™^*  *^  ^  relied 

has,  accordingly,  been  followed  in  the  most  mo-  qb- 
dem  cases  (b). 

It  is  clear,  that,  a  bill  for  a  legacy,  given  on    Marru^  DMint 
marriage,  cannot  be  brought   before  any  m»-  ^^ered  ^c^l- 

riage 

(«)  2  Br.  431.  Vem.  20. 

(y)  See  the  conclusion  of  the  (z)  2  Dick.  72S. 

last  note  to  Hervey  v.  Asion^  (a)  3  Atk.  368. 

in  Ca.  temp.    Talb.  217;  the  (6)  Z%rf  v.  Z/ran<on,  3  Mer. 

last  note  (ako  adfinem)  to  the  1 18 ;  Malcolm  v.  O'CaUaghan, 

same  case  in  1  Atk.  381;  and  2  Mad.  350. 
the  note  to  Jervoise  v.  DukCj  1 
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tioD  precedent  to  riage  had.      Therefore,  although  a  proviso  te* 

the  vevtiDtf  of  a         .  .  .    .  .  •■      ^       *    j        -i? 

legacy  gtveo       quimig  coBsent  to  marnage  may  be  treated  as  if 
MiuA  fiia(rifii4»-   iijgerted  only  in  terrarem,  (where  there  is  no  de- 
vise Qver,)  so  far  as  to  save  the  legatee  from  forfeits 
ure,  although  he,  or  she,  should  marry  without 
consent;  still,  the  condition  must  at  least  be  look- 
ed upon  as  appointing  the  time  when  the  legacy 
shall  become  due;  and  marriage  is  a  condition  pre- 
cedent to  the  vesting  (c). 
£▼611  in  the        It  secms,  that,  where  a  parent,  or  any  one  in  lo- 
^mmaf  i^cyi  ^^  parentis,  makes  a  provision  for  a  child  in  the 
§tdy  *Equit^     alternative;  namely,  that,  in  case  a  condition  pre- 
wiii  not  relieve,  if  cedent  be  Complied  with,  the  child  shall  have  a 

the  precedent  .         *  -/.    ,  ,.  . 

condition  be  not  larger  portion ;  but,  if  the  condition  be  not  per- 
«>mp  >    w*  •    fQi^med,  a  smaller;  Equity  will  not  relieve  against 

the  consequences  of  non-performance,  even  in  the 
case  of  a  strictly  personal  legacy,  not  charged  on 
land,  and  where  there  is  no  devise  over  {d).    Of 
course,  the  case  would  be  stronger  if  there  was  no 
relationship  between  the  parties. 
In  what  case  a      When  a  condition  subsequent  becomes  impossi- 
ch?rg^'fr^m  a   ^^^  ^7  ^^^  ^^t  of  God,  the  interest  of  a  legatee,  or 
condiUon.  devisee,  is  discharged  from  the  condition,  and  re- 

No  one  can  take  mains  absolute  (^).  And,  if  the  compliance  with 
beqwtt  over,*  the  condition  be,  in  any  way,  prevented  by  the 
^iti"  bS^fr^^d  of  the  party  interested  in  the  bequest  over, 
of  the  condition,  gu^h  party  wiU  not  be  allowed  to  take  advantage 

of 

(c)  Garbut  v.  Hilton^  1  Atk.      Wms.  284 ;  Creagh  y.  Wilson, 
381 ;  Atkins  y.  Hitchcocks,  1      2  Vem.  572. 

Atk.  502;  EUon  v.  Elton,  $         (e)  Peyton  y.  Bttry,  2    P. 

Atk.  507;  Parker  t.  Parker,  Wms.  626;  Aislabie  v.  Rice,  S 

2  Freem.  58,  Taunt.  467. 

(d)  GiUet  V.    Wray,   1    P. 
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of  his  own  wrong  (y).    The  case  would  be  the 
same,  it  seems,  where  a  person  having  a  prospect 
of  benefit  from  the  forfeiture,  has  encouraged  a 
breach  of  the  condition ;  although  no  fraud  be  im- 
puted (g).    On  the  other  hand,  if  the  consent  of  Consent  to  mar- 
any  individual  to  the  marriage  of  a  legatee  has  by  deceit,  may 
been  made,  by  the  testator,  a  condition  precedent,  ^  ^^^^^ 
necessary  to  vest  the  legacy ;  there,  if  such  con- 
sent has  been  obtained  through  any  deceit  or  fraud, 
it  may,  at  any  time  before  the  marriage,  be  retract- 
ed (A). 

Where  a  marriage  portion  to  a  woman  has  been     Rules  with  re- 
bequeathed  in  trust,  on  condition  that  a  settlement  im^hig'^e^ 
shall  be  made  upon  her,  previous  to  marriage ;  if  ®*^^^*  ^^^^ndi- 
a  settlement  precisely  in  the  terms  of  the  will  be  t»^"; 
defeated  by  the  neglect  and  mistake  of  the  trustee, 
he  will  be  compelled  to  pay  the. portion,  upon  an 
execution  of  the  settlement  after  the  marriage  (0/ 
It  has  even  been  determined,  that,  where  one  of  or  uureaaonaWy 
several  trustees  has  withheld  his  consent,  for  a  vi-  uieir  coa^nt  to  a 
clous  or  unreasonable  cause,  that  should  not  affect  ™"'"*k®  '• 
the  consent  given  by  the  majority,  where  it  was 
reasonable  they  should  consent  (Ar).    But  this  ju- 
risdiction, which  Courts  of  Equity  have  assum- 
ed, of  determining  whether  consent  can  be  impli- 

*    ed 

(/)     Dashfvood     v.     Lord  6;  Smith  v.  Huson,  1  Phillim. 

Bvlkeley,  10  Ves.  243;  Gar-  SOO;  Clarke  y.  Parker,  19  Yes. 

rett  y.  Pretty ,  as  stated  from  13. 

Reg.Lib.  SMenvAZO;  Clarke  (t)  O'Callaghan  y.  Cooper, 

V.  Parker,  19  Ves.  12.  5  Ves.   122  :  see,  also,  Dash- 

{g)  D*Agmlar  v,  Drinkmater,  wood  v.  Lord  Bulkeley,  10  Ves. 

2   Ves.   &•  Bea.  225 :  see  the  244. 

head  of  "  Matters  of  Trust."  {k)    Clarke  v.  Parker,   1» 

(A)  Merry  v.  Ryves,  1  Eden,  Ves.  15. 

D  D 
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ed  (/),  or  whether  it  has,  or  has  not,  been  reasonor 
hly  withhield  {m),  has  been  pronounced  to  be  very- 
dangerous  ;  since,  if  it  is  to  be  understood,  that,  a 
Court  of  Equity  will  inquire,  whether  the  person 
to  whom  a  discretion  is  given  by  the  testator,  and 
who  meant  to  act  honestly,  has  come  to  precisely 
the  same  determination  which  the  Court  would 
have  made ;  this  amounts  to  reading  the  will  as  re- 

if  the  acting  trus-  quiriug  the  COUSCUt  of  the  Court  (»)•      The  author- 
tees  couseut,  that  r.         .  ..  1  •  1x.l1 

is  sufficient.       ity  to  couscut,  m  such  cases,  IS  annexed  to  the 

office  of  trustee ;  and,  like  other  authorities  annex- 
ed to  that  office,  vests  only  in  such  trustees  as  act : 
if  the  acting  trustees,  therefore,  give  their  consent 
to  the  marriage,  that  may  be  sufficient  (o) :  or  a 
reference  may  be  obtained  to  a  Master  to  inquire 
In  what  cases  whether  the  match  is  a  suitable  one  {p).    A  con- 

a  condition  re-       ,•.,  ^    •  •         ^i.  ^     m»  ax 

quiring  the  con-  ditiou  re^umng  the  consent  of  executors  to  mar- 
tori  exec^ore  to  ^i^^gc.  Will  not  be  held  applicable  to  the  case  of  a 
chT'^ed^'  '*^"'  daughter  of  the  testator's  who  married  in  his  life- 
time, with  his  consent,  or  subsequent  approbation  : 
the  testator  could  only  have  meant  to  impose  the 
condition  with  reference  to  a  marriage  after  his 
death ;  that  being  the  only  marriage  the  proprie- 
ty of  which  could  be  ascertained  by  the  consent  of 
executors  (5^).    Nor  will  such  a  condition  apply  to 

a  second 

(/)  Worthingion  v.  Evans^  1  .        (o)  Worthingion  v.  Evans,  1 

Sim.  &  Stu.  172;  Mesgrett  v.  Sim.  &  Stu.  172. 
Mesgrett,  2  Vern.  5dl.  (p)  Coldsmid  v.  Ooldsmid^ 

(m)   Peyton  v.  Bury,  2  P.  19  Ves.  872. 
Wms.  628 ;  Daley  V.  Deshou-         (q)  Pamell  v.  Lyon,  \  Ves. 

verie,  2  Atk.  264,  &  Bea.  483 ;  Clarke  v.  Berke- 

(n)    tlarke  v.  t^drker,   19  ley,  Z  Vern.  721. 
Veftrll, 
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a  second  marriage,  if  a  daughter,  once  married 
with  the  testator's  consent,  become  a  widow  (r). 

It  is  a  general  rule,  that,  where  there  is  a  con-     As  a  general 
dition  annexed  by  a  will  to  a  devise  of  real  or  JJi^u'btw^Qd"  o 
personal  estate,  and  no  notice  required  to  be  given,  ^udu^n^^^ 
or  no  person  bound  to  give  notice;  the  parties  parties  to  perform 

,  ,  ,  .  -,  f  1  itraustthem- 

^  must  themselves  take  notice,  and  perform  the  con*  selves  take  no- 
dition ;  if  they  do  not,  and  there  be  a  devise  over, 
a  forfeiture  will  be  incurred  (i).    Infancy  will  not 
excuse  the  non-performance  (^).     But,  the  appli- but,  where  aeon- 

..  j»ii_»  !!•  i_-^x  A    •      dition  as  to  real 

cation  of  this  general  rule  is  subject  to  one  restnc-  estate  is  imposed 
tion,  where  the  party,  upon  whom  the  condition  ^eir^^JIt  ifw *no* 
is  imposed  as  to  a  devise  of  real  estate,  is  the  tes-  ^>?^  ™"**  ^ 
tator's  heir  at  law ;  there^  notice  of  the  condition 
is  necessary  to  work  a  forfeiture :  for,  the  heir  at 
law  is  supposed  to  enter  and  claim  by  descent, 
and  not  under  the  will  (u). 

If  lands  be  devised  to  a  stranger,  on  condition  in  what  case  the 

heir  3A  law  mav 

to  pay  another  stoanger  a  sum  of  money,  but  the  be  bound  to  enter 
will  contains  no  clause  of  entry;  this  is  not  such  dlti^raMniste^^ 
a  charge  on  the  estate  as  will  give  the  legatee  ^  *  legatee : 
of  the  money  a  lien  on  the  lands ;  but  the  heir 
at  law  will  be  bound  to  ^iter  and  take  advantage 
of  the  breach  of  the  condition,  though  he  wiU^  in 
Equity,  be  considered  only  a  trustee  for  the  lega- 
tee (w).     And  if  the  lands  subject  to  such  a  condi-     And  where,  if 

tion  *^®  '*'"*^"  subject 

(r)  Hvtckeson  t.  Huvunond,  (t)  Bertie  v.  Lard  FaUckmd, 

3    fir.    145;      CrommeUn    v.  2  Freem.  221 ;  Lady  Ann  Fry's 

Crommelin,  S  Ves.  280.  case,  1  Ventr.  200. 

(»)  Chauncy  v.  Graydon,  2  («)     Burleton  v.    Hwnfrey, 

Atk.  -eiS;    Fry  v.  Porter,  I  Ambl.  259. 

Mwfl.  814;  Burgess  v.  RMn-  {x)    Wigg  v.  Wigg,  3  A^l. 

son,  8  Meriv.  9;    PhilUps  v.  888. 
Bury,  Show.  P.  C.  50. 

DD2 
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to  a  coDdition,  tiOD  descended,  or  were  devised,  to  the  heir  at  law; 
ary  char^here-  though  he  could  not  enter  for  the  condition  broken, 
ul!;Il.'lihf  Mr 5  (^ei^g  actually  in  possession,)  yet  the  lands  will,  in 
law  they  will  be  his  hands,  be  fixed  with  a  trust  for  payment  of  the 

fixed  with  a  trust  ■'^   -^ 

for  payment  of  legacy ,'  as  they  would  in  the  hands  of  any  purchas- 
er from  him,  who  had  notice  of  the  will ;  though 
the  money  might  be  lost,  if  he  made  a  title,  solely 
as  heir  at  law,  to  a  don^^^purehaser  without  no- 
tice :  and,  therefore,  if,  in  such  case,  the  legacy  be 
not  payable  till  a  future  period,  the  heir  may  be 
decreed  tb  give  security  (y). 
Distinction  be-      A  clcar  distinction  must  always  be  borne  in 

tweeucouditioos,       .    j    i^    .  j-.*  j  j-.-        i  i-     -a 

and  conditional  mind,  between  conditions  and  conditional  limita- 
imitations.         tions.     A  conditional  limitation,  though  void  by 

the  common  Law  as  to  divesting  an  estate  once 
vested,  is  permitted  under  the  doctrine  of  uses, 
and  of  executory  devises :  it  takes  effect,  not  by 
enforcing  a  penalty,  but,  by  the  absolute  determi- 
nation of  the  previous  limitation,  without  entry  or 
A  proviso  so    claim  by  the  devisee  over  (z).    It  must  be  further 

framed  as  to  ad-  •  i« 

rait  its  beinK  con-  recollcctcd,  that,  all  Courts  are  disposed,  as  far  as 
tionl^may beconi  the  rulcs  of  Law  admit,  to  aid,  by  construction, 
struedasacondi-  ^he  intention  of  a  testator;  if,  therefore,  in  a  will, 

there  be  no  express  limitation  over,  to  take  effect 
upon  the  breach  of  a  proviso  annexed  to  the  pre- 
ceding estate ;  although  such  proviso  is  so  framed 
as  to  admit  its  being  construed  as  a  limitation,  it 
may  be  considered  as  a  condition,  if  that  construc- 
tion 

iy)  S,  C.  Ananynu^Ftcem.  rastorCs  case,   d   Rep.  21,  a; 

278 ;    Smith    v.    Alterley,    2  Rundale  v.  Eeleyy  Carter's  Rep. 

FreeiD.  136.  ^emp.  Bridgman,  171;  Simpson 

(z)  Ncfvis  V.  Lark,  (or  Sco-  v.  Fickers,  14  Ves.  346. 
Ia9tica*s  case,)  Plowd.  412;  Bo- 
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tion  will  best  answer  the  apparent  intent  of  the 
testator  (a):  as^  on  the  other  hand^  words  of  ap- and  vtce  ver#A  : 
parent  condition  may  be  controlled  by  the  context; 
and  either  be  understood  as  words  of  limitation  (b) ; 
or,  under  peculiar  circumstances^  as  raising  a  trust 
only  (c) :  and  a  condition  inconsistent  with^  and  re-  a  repugnant 
pugnant  to,  a  previous  gift,  is  void  {d).  ^"^'*^^"  "  ^^*^- 

The  distinction  is  important,  between  a  condi-     a  condition 

i.'  11   i.       1  A     j.1.     1       J  J  j»j.»        i»  collateral  to  land 

tion  collateral  to  the  land,  and  a  condition  for  pay-  ^ugt  be  strictly 
ment  of  money  by  the  devisee,  to  another  object  performed; 
of  the  testator's  bounty.     Where  the  condition  is 
collateral,  there  non-compliance  with  such  condi- 
tion will  induce  an  absolute  forfeiture,  if  there  be 
a  limitation  over;  because  there  can  be  no  recom- 
pence  given  for  that :  but,  where  the  condition  is  a  condition  for 
only  for  pajrment  of  money,  though  the  money  be  S^J|"may  adi^t 
not  paid  at  the  day,  yet,  pajrment  afterwards,  with  J|^"''J^"Ji^5^'^ 
interest,  is  a  satisfaction  (e).  ance. 

Where  interests  are  so  given  by  will  as  to  vest  in  what  cases 
immediately  in  the  children  of  a  family,  though  li-  l^^^J^^^' 
able  to  be  divested  by  their  all  dying,  without  is-  to  being  divested, 

J  y      ^'  will  pass  to  re* 

SUe^  preaentatives: 


(a)  Gulliver  v.  Ashhy^  4 
Burr.  1943:  and  see  Miles  v. 
Leigh,  1  Atk.  574. 

(6)  Murray  v.  JaneSf  2  Ves. 
&  Bea.  S20,  322;  Meadows  v. 
Parry,  1  Ves.  Sc  Bea,  124; 
Pear  sail  v.  Simpson,  15  Ves. 
33;  Lane  v.  Goudge,  9  Ves. 
230. 

(c)  Taylor  v.  George,  2  Ves. 
&  Bea.  381;  Oke  v.  Heath,  I 
Ves.  Senr.  135:  See  the  ex- 
tract from  Reg,  Lib,  in  Mr. 


Belt's  Supplement :  which  makes 
the  case  appear  still  stronger, 
as  it  seems  the  testator  used 
words  of  express  condition. 

(d)  Bradley  v.  Peixoto,  3 
Ves.  325 ;  Brition  v.  Twining, 
3  Meriv.  184. 

(e)  Wheeler  v.  Whittall,  2 
Freem.  10;  Popham  v,  Bamp- 

^W,  iVem.  83;  Barnardistan 
V.  Fane,  2  Vern.  366;  Bertie 
V.  Lord  Falkland,  2  Freem. 
221. 
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soe^  under  twenty-one  years  of  SLge,  or  any  simUar 

contingency;  if  the  specified  contingency^  u^um 

which  the  interests  given  were  to  be  divested,  do 

not  happen,  those  interests  must  continue  vested; 

and  the  share  of  a  child  dying  under  twenty-one 

a  feiteid  devise,  passcs  to  its  representative  (/").     And,  where  a 

Mu^CjentttiesSe  devisc  is  absolutc,  and  vested,  though  with  a  clause 

p^fa!  unuuhc  ^^  defeasance;  even  if  the  contingency  upon  which 

Mtete  in  actually  the  estate  IS  to  be  divested  should  happen,  the  de- 

divested«  ,  '^^ 

visee  will  be  entitled  to  the  rents  and  profits,  up  to 
that  period,  and  such  interest  will  be  transmissi* 
^^  (g)'     A  devise  over  of  the  entirety  may,  in- 
deed, be  called  in  aid  of  other  circumstances  to 
shew,  that,  no  present  interest  was  intended  to 
The  mere  dr.  pass  (k) :  but  it  would  be  an  untenable  proposition 
the  vriioie'of  a  '  to  coutcud,  that,  the  mere  circumstance  of  the 
^rl^n  n^I^f  whole  estate  being  given  over,  (whether  sudt  es- 
itoeif,preveDtaiiy  tato  be  real  or  personal,)  does,  of  itsctf,  and  with- 

shares  thereof  .      ^  '^  *  * 

fromvcstiag:      ont  morc,  pi^vcut  any  of  the  shares  from  vesting 
but.  there  may    in  the  mean  time  (t).    Undoubtedly,  where  there 

be  DO  gift  except  _ 

iu  the  directiou  is  no  gift  cxccpt  m  the  direction  for  payment,  and 
or  paymeutj      ^^^  direction  for  payment  applies  only  to  persons 

of  a  given  age ;  no  one  who  does  not  bring  him- 
self within  that  part  of  the  description  can  daim 
or  the  time  of  di-  a  vcsted,  or  transmissible,  interest  (A).    The  prin- 

vision  may  be         ,         ,  ,        , 

annexed  to  the    ciple  Is  the  same,  whenever  the  time  of  division  is 

annexed 

(/)  'S'Aey  V.  Barnes,  8  Mer.  12  Ves.  «4;  Bromhead  v.  Hunt^ 

340;  Harrison  ▼.  Foreman,  6  t  Jac.  &  Walk.  46i2. 

Ves.  210;  Sturgess  y.  Pear-  (i)  Skey  v.  Barnes,  Msupri^; 

son,  4  Mad.  411;    ISmther  v.  Stanley  v. StanUy,\^\eA.SfW. 

WHlock,  9  Ves.  2S4.  (k)  Sansbury  y.   Read,  12 

(g)    Skephard  v.   Ingram,  Ves.  78;  Errington  v.  C%ap- 

Ambl.  450.  man,  ubi  supra;  Leake  v,  Ro^ 

(K)  Errtngton  y.   Chapman,  binson,  $  Meriy.  986. 


very  substance 
of  the  gift. 
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aimexe4  to  the  rexj  substance  of  the  gift ;  and 
\t  is  not  an  independent  gift^  of  which  a  subse- 
quent time  of  payment  is  appointed  merely  for 
convenience  (I).    But,  generally^  a  bequest  "  after    a  bequest  to 
the  death"  of  a  particular  person,  is  held  to  denote,  death*  of  an-  * 
90t  a  condition,  that,  the  legatee  shall  survive  such  jen^'e^^nor"^ 
person,  but,  only  to  poiark  the  time  at  which  the  ^?^*Jj^g  \f^g 
legacy  shall  take  effect  in  possession ;  that  posses-  when  the  legacy 

,     .  1      J    /»         J  i     i»  .1      i«i»    •       istotakeeflfectin 

sion  being  only  deferred  on  account  of  the  life  in-  posaessiou. 
ter^sj;  giyen  to  the  persoq  pn  whqse  death  the  gift 
is  tq  take  full  effect  (i9>). 

Where  a  testf^tor  fias  deyised  his  estates  to  his    ^^  &  man  be- 
wife  for  life;  and,  after  her  death,  to  trustees  to  money  to  pur- 
sell,  and  tq  employ  <£5pp  of  the  money  arising  from  fonllis  wn?the  ^ 
such  sale  ip  the  purchase  of  an  annuity  for  the  life  ^i|e™f,^  money! 
of  his  son ;  this  is  a  vested  interest  in  the  son  im-  without  having 

^'  T-T      .  ^^^  annuity  pur- 

mediately  op  the  testator's  death :  if  be  survive  his  chased. 
ij^pthei^,  h^  XWy  elept  to  t^e  ^£^00,  without  hav- 
ing it  laid  put  in  an  ^pnuity;  and^  should  lie  die 
before  the  tenant  for  life  (but  haying  sumved  the 
testator)  his  personal  repre^entatiyes  will  be  en- 
titled ^Q  the  money,  as  a  vested  pecuniary  lega- 
cy (n).    It  must  be  pbserved,  however,  that,  a  be-    Nice  distinct 

.J*  •.      M  -M  ^  i*ii  tions  made  in 

quest  qf  fin  annuity  to  ^  wom^n  jqnd  her  phildren,  such  cases. 
\p  he  paid  q^t  pf  the  testator's  general  effects,  un- 
jtil  it  should  be  convenient  fq  jthe  testator'^  exe- 
cutory to  invest  a  competent  snn^  in  ^M  funds  in 

lieu 

(Q  Batsford  v.    Kebbel^  3  9  ;   Yates  v.    Covupton,  %  P. 

Ves.  364 ;  i^cott  V.  Bar^ewfw,  Wms.  309;    Dawson  \.  Kilkt, 

2  P,  Wins.  08.  1  Br.   123;  Palmer  v.   Crau- 

(fn)Blamir€  v.    Geldart,  16  fur4,  %   Yfih.  jCh.   |lpp.   34; 

Ves.  316.  Balmain  v.  Shor^^  9  Veis.  507 ; 

(fi)  Bayley  v.  B'uhop,  9  Ves.  Bi^ri^s  v.  ^KnvhUt  I  Vp««  ^P** 
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lieu  thereof^  for  the  use  of  the  legatees  and  the  long^ 
est  liver  of  them ;  has  been  determined  (though  not 
without  doubt,)  to  be  annuity  only,  not  an  abso- 
lute legacy  of  a  specific  sum,  which  the  legatees 
might  elect  to  take,  as  such  (o).  But,  a  gift  of 
the  dividends  to  arise  from  stock  in  the  public 
funds  is,  in  effect,  a  gift  of  the  corpus,  where  there 
is  no  bequest  over  of  the  principal  ^^'p). 
Limits  witiiiu      The  Law,  as  we  have  seen,  from  an  indulgence 

which  a  testator  ,     ,•%_  ^i-l         i»  j.  j.j.j."i_- 

may  control  the  to  the  natural  wishcsof  men  to  perpetuate  thcu-pro- 
pro^erty!"  ^  ""'  perty  in  their  own  families,  has  given  them  a  power 

of  controlling  its  devolution,  for  one  or  more  lives 
in  being  at  the  same  time,  and  twenty-one  years 
afterwards.     But  public  convenience,  sound  con- 
stitutional policy,  and  the  spirit  of  liberty  which 
breathes  through  every  principle  of  our  Law,  will 
not  endure  any  species  of  property  to  be  chained 
III  what  cases  dowu  longer.    A  bequest  over,  therefore,  to  take 
of  issue  could  not  place  after  an  indefinite  failure  of  the  first  taker^s 
contemplated:  jgg^g.  jg  ^^^  attempt  to  practise  a  fraud  upon  the 

Law ;  and,  as  such,  void  {q).  But,  whenever  it  ap- 
pears^ that,  the  legatee  over  was  to  take  personal- 
Itf,  and  not  otherwise,  this  affords  a  strong  pre- 
sumption, that,  an  indefinite  failure  of  issue  could 
not  be  in  the  testator's  contemplation  (r).  So,  if 
the  gift  over  be  only  in  default  of  issue  of  the  first 
taker,  ''  living  at  his  deaths"  the  limitation  over 

would 

(o)  Innes  v.  Mitchelly  6  Ves.  307 ;  Beauclerc  v.  Dormer,  2 

466;  S.  C.  on  appeal,  9  Ves.  Atk.  S12. 

218.  (r)  Massey  v.  Hudson,    % 

(jp)  Richards  v.  Richards,  9  Meriv.  13S ;  Barlow  v.  SaUery 

Price,  ««2, 227.  17  Ves.  483. 

(j)  KeUey  v.  Power,  Wilni. 
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would  be  good  (*).  And,  a  bequest  over,  in  case 
the  first  legatee  die  without  "  leaving "  issue ;  is 
construed  to  mean,  leaving  issue  at  his  death  (t). 
It  seems,  also,  that,  when  the  executors,  jwminatim, 
are  to  carry  into  effect  the  bequest  over,  this  per- 
sonal trust  will  exclude  the  idea  that  the  testator 
used  the  words  "  without  issue  "  in  their  technical 
sense  (u).  But,  it  is  well  settled,  that,  unless  there  But,  where 
are  expressions  in  the  will,  or  circumstances,  from  cumstaoce*  toT- 
which  it  can  be  collected,  that,  these  words  were  ™**  the  technical 

'  ^  sense  of  the  words 

used  by  the  testator  in  a  more  confined  sense ;  "  without  issue," 

they  must  be  un« 

they  must  have  their  legal  signification;  name- derstood  to  mean, 
ly,  death  without  issue  generally  (w).  And,  in  ^^  generally.  ^ 
such  cases,  the  question  is,  whether  the  limitation  ^tt^J^t'llT" 
was  good  in  its  creation ;  whether  it  must,  neces-  creation,  cannot 

^  be  made  good  by 

sarily,  take  place,  (if  it  take  place  at  all,)  within  subsequent 

events 

the  limits  prescribed  by  Law :  it  will  be  of  no 
avail  to  urge,  that,  in  the  events  which  have  hap- 
pened, the  limitation  does  not  exceed  those 
bounds  (jxi). 

If  a  bequest  be  made,  not  to  individuals,  but,  if  a  bequest  be 
to  classes  of  persons ;  should  there  be  any  indivi-  a  chL' of  penons 
duals  of  one  intended  class  who  cannot  leffally  *^lu^*.^^??y/?*°\® 

^      ^    of  the  individuals 

take,  the  gift  to  that  whole  class  must  fail.    For,  of  which  daas 

cannot  leflrallv 

it  would  be  making  a  new  will  for  the  testator,  if  take;  the  whole 

a  Court  «"*'"'^'"'- 

(s)  Donn  y.  Penny,  19  Ves.  ley,  1  Br.  189. 

547.  (w)  Barlow    v.    ScUter,    17 

(t)  Crooke  V.  De  Vandes,  9  Ves.  482;  Donn  v.  Penny,  19 
Ves.  204 ;  Atkinson  v.  Hutch-    '  Ves.  548 ;    Beawlerc  v.  2)of- 

inson,  3  P.  Wms.  262;  Forth  mer,  2  Atk.  314. 

V.  Chapman,  1  P.  Wms.  666.  (x)  Jee  v.   Avdley,  1  Cox, 

•    (tt)  Keiley  v.  Poncr,  Wflm.  826 ;  Routledge  v;  Dorrell,  2 

168.      See  Fearne    on    Rem.  Ves.   Junr.  368;,  Grifiihs  v. 

483,  (6th  edit.);  Bigge  v.  Bens-  Vere,  9  Ves.  134. 
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4  Court  war^  to  i^pUt  into  portiqiis  his  general  be- 
quest to  the  cl^s;  and  to  say>  that>  beca^se  the 
rqle  of  Law  forbids  his  intention  from  operating  iu 
ffl^vor  of  the  whole  class^  his  l^equests  shall  be  con- 
verted into  (what  the  testator  never  intended  them 
to  he,  namely^)  a  series  pf  particular  leg^ies  tQ 
particular  individuals :  ox,  hy  subdividing  the  clas3 
itself,  wh^Q  PO  such  distinction  was  in  t|ie  coqiT 
But  a  mere      teinplatiop  of  ^he  tcstator  (y).     IS^ut,  wliere  ^  tesr 
^u'Sl^crof a^iLl^  totor  has  designated  no  particular  individuals  as 
rbequcsrto^c  *^^  objccts  of  l^is  bounty,  malting  his  bequest  to  ts^ 
class  generally.    qJ|^s  generally ;  the  mere  facit  that  he  has  ipistak- 

en  the  numbjer  of  ^hat  class  wi)|  qot  vitiate  the 
gift;  such  nuTfi^rlc^l  specification  may  b^  reject- 
ed, 9#  repugn^t.  Jf  the  legapy  be  of  a  certain 
sum  to  be  divided  amopgst  the  class^  ut  res  magis 
valeat,  all  answering  th^t  despriptiop  will  ^hare 
equally ;  otherwise^  the  gift  would  be  void  for  un- 
Shouid  a  testa-  certainty  {z).    If  the  bequesjt  be  of  a  fi:^ed  sum  to 

tor  however  af* 

ter'a  bequest  in  each;  thoughthenumberof  legatees  may  havc  bee^i 
eirery  ^0M^""pf"a  iucorrectly  Stated^  every  individual  of  the  class  will 
Kobe  i&i.  ^^  entitled  to  that  pum(#),  If,  however,  a  testa- 
duajs,  iM)  9ue  ua-  tor,  after  a  bequest  to  trustees  in  favor  of  "  all  and 

named  ^ill  bp  '  -^       ^ .  ^ 

enim^  tf^§i\>9^te.  ^very  q^fT  of  i^  p^aurt^u]!^'  cla§s,  should  proceed  to 

,^nunaerfU.e  jind  wn^  th^  individuals  pomposing 
tlM^t  pi&ss ;  although  such  enumeration  should  be 
defective,  it  will  be  considered  as  sufficiently  as- 
certaining 

(y)  Leake   v.    Robinson^  ft  Ves.  126;  TovMnfy.  TfmUn$t 

Meriv.  890.  cite^   firom    Reg*    Lib.     ibid. 

(s)  Sleech  v.    Thoriiigton^  %  Subbing  v.    Walkey^    1  Cox, 

Ves.  Senr.   5^4;    Stebbmg  v.  251;    Sf^Ot    v.    Fenhouktt^  1 

Walkey,  %  Br.  86.  Cq?^,  79.     See,  anU,  f.  346. 

(a)  Garvey  v.  Jfibbert,   19 
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certaining  whom  the  testator  meant  to  iqc^lude, 
when  he  spoke  of  "all";  and  no  imnamed  iodivi- 
dual  of  the  class  will  be  entitled  to  a  share  (b). 

It  is  now  settled,  that,  a  bequest  ov^r,  in  case  of  When  a  bequest 
the  death  of  a  legatee  before  a  certain  periods  may  effect,  and  when 
take  eflTect,  if  he  should  die  before  the  time  specie  ihrfiIiT"J;tee 
fied,  although  during  the  testator's  life.    Had  the  die  before  the 
first  legatee  survived  the  period  appointed,  and 
then  died  before  the  testator,  if  that  event  was 
not  provided  for  Irjr  the  will,  the  legacy  must  have 
lapsed  (c).     But  when,  in  such  case,  the  testator 
has  used  words  suflSiciently  comprehensive  to  car* 
ry  such  legacy  over,  there  Is  nothing,  certainly,  in 
point  of  Law  to  prevent  that  intention  from  taking 
eflFect(rf). 

If  a  testator,  by  his  will,  says  ^'  he  returns  to  A*    if  a  t^itator  by 
his  bond  (e):"  or,  that, ''  he  forgives  and  remits  to  £adSK-* 
A.  the  sum  he  standi  indebted  on  bond  (/):'*  or,  ^"Jj^J^J'^S.^ 
that,  ^  he  gives  to  A,  the  sum  he  owes  on  mort-  bo»t»ty  b  legato- 

ry  oDly ; 

gage,"  adding  a  direction,  that,  his  ei^eeutor  idiould 
*'  give  Aim  up  all  bonds'"  owing  to  the  testator  (g); 
or,  that,  after  certain  deductions,  he  ^  gives  to  A* 
the  residue  of  a  recognisance,  due  from  him  '^  #- 
recting  the  executors  ''freely  to  deliver  the  security 
into  the  hands  of  the  said  A^  his  executors,  aimm^ 

tratore 

(b)  Eccard   v.    Brooke,    2     &  Walk.  7. 

Cox,  217.  (e)    Maitland  v.  Adair,  S 

(c)  Humherstone  v.  Stantfm,      Ves.  %Sl, 

1  Ves.  &  Beft.  388;    Do^  v.  (/)  /^op  v.  BuUer,  it  Price, 

Brgbant,  ^  Br.   898 ;  S.C.^  40. 

T.     R.     709;     Calthorpe    v.  {g)  Toplis  s.  Baker,  %  Con, 

Gou^h,  4.  T.  R-  707,  note.  118. 
(rf)    Walker  v.  Main,  1  Jim;. 
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tratars  and  assigns  (h) :"!  in  none  of  these  cases^  wiQ. 

the  words  of  the  testator  amount  to  a  release  of  the 

debt;  they  are  legatory  only,  and  if  ^.  should  die 

in  the  lifetime  of  the  testator^  the  legacy  would 

and  if  the  debtor  lapse^  and  the  securities  remain  in  force.    In  one 

tatatoMhe  le-    casc,  however,  Inhere  the  words  of  the  will  were,  *'  I 

faMcdT^""     forgive  my  son  in  law  the  debt  he  owes  me  on  bond, 

and  desire  my  executor  to  deliver  the  same  to  be 
cancelled ;"  though  the  legatee  died  before  the  testa- 
tor. Lord  Hardwicke  gave  his  representative  the 
benefit  of  the  discharge  of  the  debt:  his  Lordship 
thought,  the  intention  was,  that  in  aU  events  the 
bond  should  be  cancelled,  as  there  was  nothing 
personal  in  the  direction  that  it  should  be  deliver- 
A  legacy  may  ed  up  (e).    A  gift  of  a  legacy  may,  certainly,  be 
to reieasea  debt,  SO  framed  as  to  be  a  release  of  a  demand;  but  the 
ml'KJSr.     intent  must  be  quite  clear  (A). 

Where  iiiegiti-  There  is  uo  rule  of  policy  against  devising  to 
havHcJiTed^  illegitimate  children  of  a  woman,  as  that 
name  and  charac-  creates  uo  Uncertainty.     The  difficulty  arises  upon 

ter  by  reputation,  •'  . 

thev  may  take     a  devisc  to  the  children  of  a  particular  man,  by  a 

under  that  de-  ,  i       .  >    -,        n    ^       x^ 

scription.  womau  to  whom  he  is  not  mamed.     But,  where 

illegitimate  children  have  acquired  a  name  and 
character  by  reputation,  they  may  take  under  that 
description :  for  it  is  not  the  fact  of  parentage,  but 
the  reputation  of  it,  which  is  to  be  inquired  into. 
No  doubt, ''  Child,  Son,  Issue,"  and  every  word  of 
that  description,  must  be  taken  prima  Jade,  to 
mean  legitimate  child,  son,  or  issue;  but  a  ques- 
tion may  arise,  whether  it  does  not  necessarily  ap- 
pear, 

(h)  Elliot  V.  Davenport,  1      Atk.  580. 
P.  Wms.  84.  (k)   mimot  v.  Woodhotue,  4 

(t)  Sihthorp  v.   Moxom,   3     Br.  itSO. 
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pear^  on  the  face  of  the  will^  that^  a  testator  meant 
illegitimate  children.    If  it  do  so  appear^  and  if  it     When  it  ap- 

i_  J  A_   •»  •  t  -t  j^i-j-'jii     pears,  on  the  face 

be  made  out,  by  evidence,  who  are  the  mdividuals  Sr  the  win/ that 
who  have,  by  reputation,  acquired  the  name  and  ^eanHn^Hi- 
character  of  children,  they  will  take  under  the  will.  ™*«  children : 
And  it  is  not  necessary  that  the  will  should  con-  a  gift  to  them  as 

.•  •>  •<•  !•        1       y     •         ^»  ^  class  is  (rood. 

tam  a  description  amounting  to  destgnatto  perso- 

narum;  a  testator  may  give  to  natural  children,  as 

a  class  (Z).    A  prospective  bequest,  by  a  testator,     a  prospective 

to  his  unborn  natural  children,  would  not  be  va-  tohiTunboVn^"" 

M(m):  But  it  would  be  practicable  to  give,  effec-  ?''f,'JJ''tSTut 

tually,  a  legacy  to  a  child  with  which  an  unmarried  » legacy  may  be 

.  ,  ^  ,       _      given  to  a  child 

woman  was  pregnant,  without  reterence  to  the  fa-  with  which  an 
ther ;  for,  where  the  gift  is  only  to  the  child  of  manl7pregnant 
the  woman,  there  can  be  no  uncertainty,  no  fact 
to  be  tried :  and,  even  although  the  testator  should 
assign,  as  the  motive  for  his  bequest,  a  belief  that 
he  was  the  father  of  the  illegitimate  child  en  ventre 
sa  mere;  still,  if  it  were  not  made  a  condition  pre- 
cedent to  the  gift,  that  the  child  should  actually 
be  the  child  of  a  particular  individual  as  the  father ; 
and  if  the  child  were  so  described  as  to  ascertain 
the  object  intended  to  be  pointed  out,  it  might 
take  under  that  description  (w).     Upon  a  devise  to     under  a  devise 
children  generally,  it  would  be  impossible  to  hold,  ^ubSurther 
that,  an  illegitimate  child  could  share  with  lawful  designation,  an 

illegitimate  child 
children ;  can  never  take. 

(J)     Wilkinson  v.  Adam,  1  1  Sim.&Stu.  81. 

Ves.  &   Bea.   446,   447,  450,  (m)  Arnold  v.  Preston,  18 

452,453,462,465,466,468;  Ves.   288;    BlodtucU    v.   Ed- 

Swainev.  Kennerley,  1  Ves.  &  wards,  Cro.  Eliz.  510;  Earle                    / 

Bea.  470;  Lord  Woodhouselee  v.  Wilson,  17  Ves.  5'A2. 

V.  Dalrymple,  .ft  Meriv.  422;  (n)     Gordon  v.    Gordon,    1 

Beackcroft    v.   Beachcroft,    1  Meriv.  15S;  Evans  v.  Masse^, 

Mad.  440 ;  Bayley  v.  Snelkam,  8  Pr.  35. 
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children  (e) ;  or  even,  that,  it  could  take,  under 
that  designation,  without  more,  although  there 
may  be  no  legitimate  children  answering  the  de- 
scription (p). 
An  execotor,  to      Whenever  the  execution  of  a  will  giving  be- 
sei^on  imoA^^  quests  to  the  testator's  ^  relations  "  devolves  upon 
laUo^b^'givM,  *^«  Court,  the  statute  of  distributions  is  the  rule 
is  not  «>nfi"?d  •<>  generally  adhered  to,  for  deciding  who  are  entitled 
■utiite  of  dstru  to  the  benefit  of  the  bequest  (q) :  though,  an  exe- 
Coitft  never  goes  cutor  to  whom  a  power  of  selection  is  distinctly 
beyetodtbatruk*  gjy^jj  ^^y  g^  beyoud  tbat  rulc  (r):  80,  a  legacy  to 

the  testator^s  relations  ^'by  blood  or  marriage,'' 
will  be  confined  to  such  as  come  within  the  sta- 
tute, and  those  who  have  married  persons  entitled 
under  it  (i).  The  same  rule  applies,  generally 
speaking,  to  bequests  of  personalty  to  the  testa- 
tor's **  family"  (^);  but,  the  word  *'  fitmily  "  in  a  de- 
vise or  limitation  of  real  estate,  has  been  frequent- 
ly held  to  be  a  devise,  or  limitation,  to  the  heir  at 
The  statute  iaw  (tt),  Bot,  with  respect  to  the  estates  oi femes 
dutnbu"tkm  oV*^  tm>erte^y  the   statute  afibrds  no  certain  rule  fiir 

estattt  of femei  distribution, 

(6)  Cartnfright    v.   Vawdry,  Ves.  5£9. 

^  V€».  534.  (I)  Cruwys  v«  Cofenuui,  9 

(p)  Godfrty  v.  Z)«om,  6  Vai.  Ves.  824 ;  l^rofMloii  v.  Brandtm, 

48.  2  WilB.  Ch.  Ca.  24;  but  see 

(5)   Cruwys  v.    Coleman,  9  M*LerothY.  Bacon,  5  Ves.  1^7 ; 

Tes.  324 ;    but  see  Brandon  v.  and  Crosley  v.  Clare,  3  Swanst. 

Brandon,  1  Tttm.  &  Riiss.  319.  .323,  note. 

(r)  Widter  v.   Maundt,  19  («)   Wfigkt    v.  Jtkms,   17 

Ves.  426;  Hmriingw.  Glyn,  1  Vea.   261,     citing   Chapman's 

Atk.  470;  Brown  v.  Higgs^  4  case,  Dyer,  333,  b;  Co«nciefiv. 

Ves.  719,  5  Ves.  503,  and  3  C^rAv,  Hob.  33;    andaeeZ>oe 

Ves.  571 ;  Supfk  v,  Lowton,  v.  Smith,  5  Mau.  &  Sdw.  129  ; 

AmU.  730.  Pyot  v.   Pyot,    1   Ves.  Senr. 

(«)    Devitme  v.   MMM,  5  333. 
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distribution,  feven  in  cases  of  ititestacy ;  or  rtither, 
it  contains,  iii  favor  of  the  husband,  an  expt^ss  ex- 
ception frota  the  general  rule(«f?):  aiid  where   a  nor  b  a  reference 
bequest  is  made,  not  in  favor  of  "  relations,"  iTtde"  cessary,when  the 
finitely,  but  the  word  relations  is  qualified  by  re-  l^[*detin*ld  wiwt 
straining  it  to  particular  objects,  as,  for  instance,  ^^^^^^0^^^"^^^ 
to  poor  relation^,  there  the  gift  has  been  extended 
to  all  that  Were  poor,  though  they  stood  in  differ- 
ent degrees  of  relationship  Qt) :  for  such  a  bequest 
is  in  the  nature  of  a  charity  (y).     It  has  also  been 
held,  that,  as  there  is  no  uncertainty  in  a  bequest  feo 
*'  nearest  relations,"  it  is  unnecessary  to  resort  to  the 
statute  of  distributions  for  a  rule  of  construction  ; 
but  that  those  who  strictly  answer  the  testator's 
description  should  take,  to  the  exclusion  of  others 
more  remote  in  point  of  consanguinity,  though 
within  the  degrees  pointed  out  by  the  statute  («). 
Under  a  limitatioh,  however,  to  "the  first  and  near-    To  make  title 
est"  of  a  testator's  ''kindred,  being  maleattd  of  his  ^^t^JtS^^'' 
name  and  blood,"  no  one  can  successfully  claim  who  '„'ame  w!d  wLd " 
is  not,  by  birth,  of  the  same  name,  as  well  as  of  the  the  claimant  must 

-_       _  ,  ___  .  ,  ,.^    be  of  the  same 

same  blood,  as  the  testator.    The  requisite  qualm-  namebydeticent: 
<^ation  as  to  the  name  is  not  satisfied  by  an  assump- 
tion of  the  name,  with  the  King's  licence :  no  (ftie 
who  is  not  entitled  to  the  name  by  descent  can  an- 
swer the  description  i-equired  by  the  testator  {a). 

So, 

(ic)  See  th^  last  section  of  from  Reg,  Lih,  in  note  to  17 

am.  of  29  Car.  2,  c.  d ;  titid  Vea.  S7S ;  Whke  v.  WkUe,  7 

Brandon  v.  Brandon,  3  Swanst.  Ves.  423. 

S25.  (z)  Smith  v.   Campbell^  19 

(x)    CrosUy    v.    Clare,    8  Ves.  400;   Brandon  v.  Bran- 

Swanst.   323,  note;  BruiMden  <^(m^,  3  Swanst.  319. 

V.  Woolr'idge,  km^A,  607.  (a)  Leigh  v.  Leigh^  15  Ves. 

(y)  Isaac  v.  De  Friez,  stated  190,  109. 
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So^  where  a  devise  was  made  to  a  female  on  condi* 

tion  of  her  marrying  a  person  of  the  testator^s  name^ 

she  married  a  person  who  changed  his  name  to 

that  prescribed  by  the  will ;  but,  it  was  determined, 

that,  this  voluntary  change  was  not  a  performance 

of  the  condition,  and  did  not  entitle  the  party  to 

unless  the  testa-  the  benefit  of  the  devise  (i).    If  it  appear,  how- 

to'^poJit  ^rr'    ^^^^^  *^**>  *^®  testator  only  meant  to  point  out  a 

particular  stock,  particular  stocJc,  the  construction  may  be  different : 

thus,  a  testator  by  a  bequest  to  his  daughter,  and, 
in  case  of  her  death,  then  over  to  ''her  nearest  re- 
lation  of  the  name  of  the  PyotsI*  was  held  only  to 
point  out  the  stock,  in  favor  of  which  he  directed 
a  devolution  of  his  property ;  and,  that,  it  was  not 
necessarv  the  individual  who  answered  his  de- 
scription,  in  this  principal  respect,  should  also,  at 
the  time  of  the  testator's  decease,  bear  the  name 
Observatiou  as  of  Pifof  (c).  It  is  to.  be  pbs^rved,  that,  in  this 
p^^yTpvot.     ^^^'  *^^  patronymic  name  of  the  parties  to  whom 

the  bequest  was  adjudged  was  *^  JPyot^  though, 

being  females,  they  had  changed  it  by  marriage, 

subsequently  to  the  making  of  the  will. 

When,  under  a      A  devise  to  trustccs,  their  heirs  and  executors, 

fhiJde^ent'Si    ^^^^  ^^*  *^®  '^^^  break  the  descent  of  the  devised 

been  broken,      estate,  bccausc  the  trustees    are  directed,  after 

though  two  sis- 
ters who  prove    certain  charges  are  satisfied,  to  convey  and  assign 

q%€  tnui  should  the  cstatc,  to  pcrsous  described  as  purchasers,  and 
to^s^hdr^]  not  as  the  heirs  of  the  testator;  though,  in  fact, 
*  urcblsi^*^^  '^y  that  character  may  happen  to  belong  to  them.     If, 

therefore,  under  such  a  devise,  two  or  more  sisters 

prove 

(6)  Barlow   v.  Batemany   4      838:  see  Leigh  v.  Leigh^  15 
Br.  P.  C.  194,  (folio  edit.)  Ves.  111. 

(c)  Pyot  V.  Pyoty  1  Ves.  Senr. 
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prove  to  be  the  cestuis  que  trust,  and  also  the  co-* 
heiresses  of  the  testator^  they  will  take,  not  as 
co-parceners  by  descent,  but,  as  joint  tenants  by 
purchase ;  and,  consequently,  subject  to  survivor- 
ship (e?).  And  it  is  quite  clear,  that,  in  Equity,  Rules  as  to  joint- 
(notwithstanding  a  different  doctrine  is  held  in  the  ^S^ir 
Spiritual  Courts,  which  follow  the  civil  Law,)  a  respect  to  per- 

,  -  ,  ,  .  /'^        swialty. 

bequest  of  personalty  to  more  than  one,  without 
words  of  severance,  creates  a  joint-tenancy;  to 
which,  if  not  severed  by  act  of  the  parties,  survi- 
vorship is  a  necessary  incident  (e).  And,  as  be- 
tween two  executors,  any  part  of  the  testator's 
property  not  reduced  into  possession  before  the 
death  of  one  executor,  survives  to  the  other  (y); 
either  beneficially  or  in  trust,  according  to  the  na- 
ture of  the  will.  When  interest,  until  the  arrival  ^j^^^  interest 
of  a  certain  event,  has  not  been  disposed  of  by  a  up  to  acertam 

,  time  IS  not  dis- 

testator,  it  must  fall  into  the  residue;  if,  for  in-  posed  of,  it  must 
stance,  a  bond  be  so  bequeathed  to  a  particular  due  of  a  testator's 
person  as  not  to  vest  in  him  till  a  given  time,  the  "*^^ 
intermediate  interest  accruing  thereon  will  go  to 
increase  the  residue;  and  if  the  residue  itself  be 
given  in  /uturo,  any  intermediate  interest  will,  in 
that  case,  go  to  the  executor  (g). 
Where  an  annuity  has  been  bequeathed,  or  any     ^^  ^     ^ 


ion- 


disposition  of  property  in  the  nature  of  an  annui-  mentofanannui 

X       X        «r  ty,   or    of  divi- 

ty  has  been  made  by  will,  in  favor,  first  of  one  le-  aends,  in  favor  of 


gatee,  and  upon  his  decease  over;  no  apportion- 
ment 

{d)Sf9ainey.  Burton^  15  Ves.  Jetckson,  9  Ves.  595. 

370.  (/)  White  v.  Willtams,  3  Ves. 

(c)    Cray  v.    WiUis,  2   P.  &  Bea.  75. 

Wms.  529;   Whitmore  v.  Jrc-  (g)    Wyndhamv.Wyndham^ 

lafvn«y»  6  Ves.  1 34 ;  Jackson  y,  3  Br.  59. 

BE 


representatives ; 
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pient  of  any  paymeBti  not.  actually  become  duB  m 
ib^e  Uptime  of  the  first  legatee^  can  be  made  in  &- 
vor  of  his  representative  (A).  The  same  rule  ajH 
plies  wit^  respect  to.  dividends  upon  government 
butadiffemt    securities  (0 :  but  not  to  the  interest  accruinfz 

rale  applies  a«  to 

tiMiDtemtac-    upp^an^ortgilge;  which  is  held  to  become  due 


Z;;^*     from  day  to  day  (*):  or  another  reason  may  be 

3igned^  namely,  the  affinity  which  interest  upon 

a  landed  security  bears  to  rent;  which  is  appor- 

tionable  by  statute  {I ). 

EDactmenti  of     The  Statute  Qi  distributions  (f»),  after  saving;,  by 

tributioDB,  as  to  the  4th  sectiou,  the  customs  of  the  city  of  Londcm, 

b^tch|Sft  ad^      *ud  ^f  ft®  proviuce  of  York,  provides,  by  the  6th 

IhSr^hy    »^c*^^^  **^*'  *^y  chiW  of  an  intestate,  or  the  re- 

an  iutestatc,  in    prasentative  of  any  deceased  child  (not  being  the 

]^eir  ^t  U^w,)  who  shall  have  any  estate  by  set* 
tlem^nt  of  the  intestate,  or  shall  be  advanced  by 
i^  i;(itestate  in  his  lifetime,  by  portion  equal  to  the 
share  which^  by  distribution  under  the  said  sta- 
tute, c^all  b^  allotted  to  the  other  children,  shall 
\fe  ^eluded  frpm  all  benefit  of  such  distribution : 
and  if  the  advaucement  of  such  child  be  not  equal 
to.  the  share  which  will  be  due  to  the  other  child- 
ren ;  then,  the  child,  so  partially  advanced,  shall 
receive  such  share  of  the  aurplusage  of  the  intes- 
tate's estate  as  will  make  the  estate  of  all  the 
Favor  shewn  to  childr^  equal.    But,  the  heir  at  law,  notwith- 

tbe  heir  at  law. 

standinif 

{h)  Franks  v.  Noble,  1 2  Ves.  Atk.  26 1 . 

491.  (l)  Stat.  11  Geo.  2»  c.  19,  s. 

(i)  Sherrard  v.  Sherrard,  8  15:  see  Ay nsleyy.  Wordsworth, 

Atk.  503 ;  Wilson  v.  Hamtan^  d  Ve^.  &  Sea.  334. 

2  Yea.  Senr.  673.  (^)  Stat»  22  S^  23  Cv,  9,  c 

(k)  S.  C.  Pearly  v.  SnM,  ^  10, 
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standing  any  kmd  that  he  shall  have^by  descent  or 
otlierwise^  from  the  intestate,  is  to  have  an  equal 
shafe  in  the  distribution  with  the  rest  of  the 
children. 

By  the  act  of  29  Car.  2,  c.  3»  s.  25,  the  statute     The  hosbaDd 
of  distributions  is  declared  not  to  extend  to  es-  minbtration  of 
tates  of/«»^  caverte^  who  die  intestate ;  but,  that,  ^^^^^]  ^'^' 
the  husband  is  entitled  to  administration  of  their 
personal  estates;  and,  should  he  die  without  tak-  and  if  he  die,  his 
ing  out  such  administration,  the  wife's  next  of  kin,  t^n^lluiy ^^. 
if  they  administer,  will  be  trustees  for  the  bus-  *'^'®^* 
band's  personal  representative  (n).     It  has  been    The  pro?isioa 
decided,  that,  the  provision  in  the  statute  of  dis-  ihkh"fSui^ 
tributions,  for  bringing  into  hotchpot   all   ad- ^J.^^^^^"^^^^ 
vances  to  children,  applies  only  to  cases  of  actual  brought  into 

hotchpot,  appliea 

intestacy;  and,  that,  where  there  is  an  executor,  only  to  cases  of 
and  consequently  a  complete  will,  though  the  dis-  *^  "*  >ntestacy: 
position  thereby  made  fails,  and  the  executor  is  de- 
clared a  trustee  for  the  next  of  kin,  they  take  as 
if  the  property  had  been  factually  bequeathed  to 
them:  and,  consequently,  a  child  cannot  be  called 
upon  to  bring  into  hotchpot  advances  received  in 
the  parent's  lifetime,  before  such  <^ild  can  claim 
under  the  quasi  intestacy  of  the  parent  (o)*    And,    And  a  child 
where  a  child  takes  under  his  father's  will  either  5IIIre*?n  a™y  resi. 
real  or  personal  estate,  but  there  is  an  intestacy  ^r^l^oT^^ 
as  t^  the  resid\ie,  the  qhUd  may  take  a  share  of  bringing  into 

hotchpot  what 

that,  without  bringing  into  hotchpot  what  betook  he  took  under  the 
under  the  will.     For,  though  we  have  seen,  that,  ^'  ^   wpa^n 
a  provision  by  will  may  be  a  satisfaction  of  a  por- 
tion 

(»)  Cari  ▼.  ReeM,  cited  in  (o)  WaUon  v.  Wakon,  U 
Sfiiib  T.  Wynn,  1  P.  Wbm.  Vet^  2M.  See,'  Mite,  pp.  ftHJ^ 
SSI.  327, 
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A  grandchild 
mubt  bring  ad- 
vances into 
hotchpot; 


as  the  heir  must 
bring  all  ad- 
vaiii  es  of  person- 
alty: 


When  money, 
expended  by  an 
intestate  on  a  real 
estate  given  by 
him  to  his  heir, 
ought,  and  when 
it  ought  not,  to 
bedeemed  an  ad- 
vancement. 


An  advance- 
ment may  be 
made  by  procur- 


tion  covenanted  to  be  secured  in  the  testator's  life- 
time (jo);  yet,  what  is  taken  under  a  will  can  ne- 
ver be  deemed  an  actual  advancement  in  the  life- 
time of  the  testator ;  and  it  is  to  such  advancement 
only  that  the  provision  as  to  bringing  into  hotch  - 
pot  applies  {q). 

When  a  grandchild,  who  claims  by  representa- 
tion in  right  of  his  deceased  parent,  has  been  ad- 
vanced by  the  intestate,  such  grandchild,  though 
not  within  the  letter,  is  within  the  spirit  of  the 
act,  and  must  bring  the  advancement  into  hotch- 
pot (r).  So,  if  the  heir  hath  any  advancement  by 
money,  or  personal  estate  of  any  kind,  that  is  to 
be  reckoned  as  part  of  his  share ;  for,  it  is  only  as 
to  land  that  he  is  exempted  by  the  statute  from 
bringing  any  advances  made  to  him  into  hotch- 
pot (*).  However,  if  a  man  after  having  laid  out 
money  on  repairs  of  houses,  or  improvement  of 
real  estate,  give  such  houses  or  estate  to  his  heir, 
and  then  die  intestate ;  the  money  so  laid  out  can- 
not be  deemed  an  advancement  to  the  heir.  If, 
indeed,  the  intestate  had  irrevocably  parted  with 
the  premises,  and  afterwards  given  his  heir  a  sum 
of  money  to  ameliorate  them,  that  would  have 
been  an  advancement  (/). 

Any  preferment,  ecclesiastic,  civil,  or  military, 
procured  by  a  parent  for  his  child,  is  an  advance- 
ment: 


(p)  Leake  v.  Leake ^  10  Ves. 
489. 

(gr)  Tfoisden  v.  Trvisden,  9 
Ves.  426. 

(r).  Norton    v.    Barker,    2 


Freem.  190. 

(«)  Pratt  V.  Pratt,  Fitz-Gib- 
84;  Anofiym.  2  Freem.  190. 

{t)  Smith  V.  Smith,  5  Vcb. 
721. 
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ment  («) :  as  is  an  annuity,  or  a  reversion  (w);  ing  any  prefer- 
upon  each  of  which  a  fair  valuation  must  be  made.  ^/^'„  aunuity!  or 
It  is  not  necessary  that  the  provision  should  ^ ''I'tonur  eut" 
take  effect  in  possession  during  the  father*s  life-  provision. 
time :  a  portion  secured  in  futuro  is  an  advance- 
ment; and,  even  if  it  were  only  given  on  a  contin- 
gency, yet,  should  the  contingency  happen,  the 
portion  must  be  brought  into  hotchpot  {x). 

Sir  Joseph  Jekyll  was  of  opinion,  that,  the  ex- 
emption of  the  heir  at  law,  given  by  the  statute, 
applied  only  to  the  heir  at  common  Law,  Kar   e^o- 
yrfivy  and  not  to  a  customary  heir.     He,  therefore,    ^  younger  ton, 
decided,  that,  a  youngest  son,  who,  as  such,  took  J^^'^ro^Lgh*^^^^ 
by  descent  lands  in  borough  english,  should  bring  i»^*>y  d«c«nt, 
them  into  hotchpot  (y).  '  Lord  Talbot,  however,  them  into  hotch- 
reversed  this  decree  («) :  and,  indeed,  in  order  to  ^ ' 
maintain  tfa^  right  of  the  party  taking  by  the  cus- 
tom in  such  case,  it  is  not  necessary  to  determine 
whether  he  is,  or  is  not,  such  an  heir  as  the  statute 
intended;  the  case  comes  within  the  reasoning  of 
Lord  Eldon,  who  has  observed,  that,  what  is  taken 
under  an  intestacy,  by  descent,  can  never  be  es- 
teemed an  advancement  by  the  intestate  (a). 

The  advancement  of  children  is  never  brought     Advances  to  a 
into  hotchpot  for  the  benefit  of  the  intestate's  wi-  ^*""^  are  "ever 

*•  brouj^ht  into 

dow:  hotchpot,  except 
to  increase  the 

(tt)  Kirkcudbright  v.  Kirk-  Weyland  v.   Weyland,  %  Atk.  •hareaof  the  rest. 

cvMyr^Uy  8  Ves.  55,  63 ;  Coh'  634. 

net  NortofCs  case,    2   Freem.         (y)   Pratt  v.  Pratt^  W.  Ke- 

190;  Pusetf  v.  Desbauverie,  8  lynge,35;  S.C.  Fitz-Gib.  iS88. 
P.  WmB.  317,  note..  (z)  Luhvyche  v.  Lutwyche^ 

(ni)Edwardsy.Freeman,2  P.  Ca.  temp.  Talb.  276,  380. 
Wms.  442.  (a)   Ttvisden  ▼.  Ttvisden,  9 

{x)  S.  C.  p.  445 :  and  see  Ves.  426. 
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dow  (h) :  and^  in  cases  upon  tihe  eustoni  ei  Ijtot^ 
don»  the  effect  of  advancement  hj  the  father  H 
ildt  to  increase  the  part  of  the  estate  of  which  the 
fietther  mby  dispose,  but,  solely  to  remove  that 
child  out  of  the  way,  and  to  increase  the  shftres 
of  the  others  (c).    So,  when  a  settlement  bars>  or 
makes  a  composition  for,  the  wife's  customary 
share,  that  will  fall  into  the  general  residue  of  the 
personal  estate  (£i?j;  and  not  go  wholly  to  the  ex- 
ecutor of  the  father  {e).  The  wife's  claim,  also,  is  to- 
tally excluded  by  such  settlement^  whether  the  hus*- 
band  does,  or  does  not,  exercise  the  power  of  dis* 
posal  he  thereby  acquired ;  the  property  will  go,  at 
his  death,  exactly  as  if  there  were  no  wife  in  exist* 
ence(/). 
A  donatio  mor-      A  dtmotio  mortis  cousd  has  many  of  the  proper-' 
many'of  tb? pro-  tics  of  a  legacy;  it  is  liable  to  debts, and  is  depen^ 
pertic*  of  a  lega.  ^^^^  ^^  suTvivorship  (g*) :  being  also  a  revocable 

gift,  it  has  been  questioned  whether  it  ought  not  to 

be  held  so  far  testamentary  as  to  be  liable  io  legac^y 

it  is  not  apmme  duty  (A).    It  is  uot  a  present  absolute  gift,  vestitig 

absolute  gift  >        .  ■■.•■,  •■••»  i>i«i^i 

immediately ;  but  a  conditional  one,  of  which  the 

enjoyment  is  postponed  till  afterthe  giver'sdeath(f). 

stiihaaitmustbe  On  the  other  hand^  though  liable  to  be  defea- 

a  complete  gift 

sanced, 

(6)  Kirkcudbright  v.  Kirk-  '{f)  Pickering v.  Lord  Stam- 

cndbrigkt,  8  Yes.  64.  ford,  S  Yei.  897. 

(c)  Folkes  V.  Western,  9  Ves.  (g)  Tate  ▼.  Hilhert,  t  Vea. 

460.  Junr.   11^0;    Janes  r,    Selby, 

{d)  Morris  y.  Burrowes,  %  Prec.  in  Cha.  SOS ;  MiUit  ▼• 

Atk.  639 ;   Read  v.  SneU,  %  Miller,  S  P.  Wms.  557. 

Atk.  644;  Knife  y^  Tkomton,  (h)   Weodbridger.  Spooner, 

S  6den»  121.  3  Barn.  &  Aid.  286.  See  In/M. 

{e)  Ives  ▼.  Medealft,  1  Atk.  (t)    Walier    ▼.    Hodge,    t 

68.  Swanst.  98. 
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WDceA^  it  rnnrt,  l^ubject  to  raeh  teroc^tieA,  be  a  inter  vwot,  it  re- 
eomplete  gift  i$Uer  twos;  abd  therefore  required  no  bateT  °^  ^^ 
probate  (i);  which  seems  some  answer  to  ihe  doubt 
as  to  its  liability  to  legacy  duty>  the  mode  of  col- 
lecting which  is  by  an  ^  ^td^oretn  stamp  upon  pro- 
bate (/).    A  donatio  mortis  ccmsd  differs  also  from     The  deii?ery 
a  legacy  in  this  particular^ — the  subject  of  gift  (M^eawA  must  be 
must  in  the  former  case  be  deHvered  By  the  do-  '^'t}£l\t'' 
Hor;  in  the  iatter  case  by  his  representative  (m) : 
and  the  distinction  between  a  nuncupative  will 
aad  a  donatio  mortis  causA  is,  that,  the  bounty 
given  by  the  former  is  to  be  received  from  the  ex- 
ecutor; but  in  the  latter  case  may  be  held  i^ain^ 
him,  and  requires  no  assent  on  his  (iart ;  the  d^ 
liveiy  having  been  completed  by  the  donor  him- 
self (»).    The  greater  number  of  cases  upbn  this     'me  quertion 
subject  have  turned  lipon  the  question  of  actual  t^^ib^%oQ 
tradition  of  the  gift;  the  general  tiiWi  accordii^  SwiS^n^^ 
to  which  delivery  is  netiessary,  is  never  now  difl^  moniy  turn : 
puted ;  but,  whether  such  delivery  has,  dr  has  not 
been  legedly  completed ;  or,  whether  th)ft  nature  of 
ihe  gift  constitutes  an  exception,  exempting  ft 
from  the  operation  of  the  general  rule ;  still,  not 
unfrequently,    preseMs    debdteable    groimd  (o). 
MTiere  actual  tradition  is  imptactlt^ablei  if  the  do-     where  «uch 
nor  proceed  as  far  as  the  nature  of  the  subject  ad-  not  practicable " 
mits  towards  a  transfer  of  the  possession,  effect  ^m^^a  take 

may 

{k)  Ward  V.  Tutnkt,  t  Vtfs.  suprh. 
Sfenr.  435 ;  Tate  v.  Itilberi,  ubi         (n)  Dtffietd  v.  BtrifSi,  1  Sim. 

sUj&d;  Ashton  v.  Dawson,  Sel.  &  Stu.  244;     Ward  v.  Tiirnet^ 

Ca.  in  Cha.  14.  2  VeS.  Sent.  445. 

(0  ^t.  55  Geo.  S,  c  184,         (o)  Tate  v.  Hitbert,  Ui  Hf- 

(m)    Waher  y.  Hodge,  kffi     Wiiis.  441 . 
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effect,  if  the  may  be  given  to  his  intended  bounty:  thus,  a 
p^^ion  as  far  shlp  at  sea  has  been.determined  to  be  virtually  de- 
Jhi!luS«Yad^  ^vered  by  a  delivery  of  the  bill  of  sale,  defeasible  on 
">**■  •  the  donor's  recovery :  and  delivery  of  the  key  of  a 

warflibouse,  or  of  a  trunk,  has  been  held  a  suffi- 
cient delivery  of  the  goods  in  such  warehouse,  and 
of  the  contents  of  the  trunk :  for,  in  these  instances,, 
the  bill  of  sale,  and  the  keys,  were  not  considered 
as  symbols;  but  as  the  means  of  attaining  posses- 
but  a  mere  aym-  gion  of  the  property  (ji).  A  mere  symbolical  de- 
wiii  not  suffice,   livcry  will  not  be  sufficient;  therefore,  there  can 

be  no  donatio  mortis  causa  of  a  simple  contract 
debt(y);    though  there  may  of  a  bond(r);   for, 
notwithstanding  it  is  a  chose  en  action,  some  pro- 
perty is  conveyed  by  the  delivery  (s).    But,  the 
case  of  a  bond  is  an  exception,  not  a  rule :  aiid 
where  a  bond  is  only  a  collateral  security  for  a 
mortgage  debt,  the  delivery  of  the  bond  wiU  not 
be  a  complete  gift  of  the  mortgage  {t).    A  cheque 
on  a  banker  (u),  or  a  promissory  note  (to),  seems 
not  capable  of  disposition  by  way  of  donatio  mor- 
3y  resumption  f  j^  cousd:  and  where  there  has  been  a  complete 
gift,  a  donatio     delivery  of  the  gift,  yet,  if  the  possession  be  not 
^ndT^*^  "  **  continued  in  the  donee,  but  the  donor  resume  it, 

the  gift  is  at  an  end  (a;). 

An 

(p)  Brown  V.  Wiliiams^  cited  Senr.  442. 
2  Yes.  Sen.  434;  Jones  y.  Sel-  *       (0  Ih^ld  v.  Elmes,  1  Sim. 

by  J  as  cited  2  Yes.  Senr.  441.  &  Stu.  244. 

(q)   Gardner  v.  Parker,   3  (u)TaU  \.  Hilbert, 4Bt. 291. 

Mad.  185.  (w)  Miller  v,  AftUer,  S  P. 

(r)  SneUgrove  v.  Bailey ,   8  Wms.  357. 

Atk.  214;  ly.  C.  Ridgway'sCa.  (x)  Bunn  v.   Markham^    7 

temp.  Hardwicke,  202.  Taunt  232 ;  S,  C.  2  Marsh. 

(«)    Ward  V.  Turner,  2  Yes.  539. 
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An  interest  bequeathed  by  will  may  vest  in  right,    Iq  the  case  of 

.  -  ail  execntory  de» 

although  it  remains  contmgent  as  to  the  posses-  vise,  the  interest 

Ti»«jja.^x  •  1  ^      of  the  first  taker 

sion.    If,  mdeed,  a  testator  give  a  legacy  express-  ^nd  that  of  the 

ly  upon  a  contingency,  unless  that  contingency  Jthewme'^e: 

happen  the  legacy  does  not  vest;  but,  in  the  case 

of  an  executory  devise,  the  interest  of  the  first  taker 

and  that  of  the  subsequent  taker  vest  at  the  same 

time  (y) :  the  interest  is  transmissible ;  and  notwith-  and  the  interest 

standing  the  party  in  whose  favor  the  executory  transmiibiiT 

devise  was  made,  died  before  the  contingency  (on 

which  the  bequest  was  to  come  into  possession,) 

occurred,  his  representative  will  be  entitled  («). 

(y)  Barnes  v.  AUerif  1  Br.  347 ;  Lady  Lincoln  v.  Pelham, 

182,  10  Ves.  175;  Browne  v.  Lord 

{z)  King  V.  Withers fCsL.  temp,  Kenyon^  d  Mad.  416. 
Talb.  123;  Anonym.  2  Ventr. 
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CHAl»tfilt  XI. 


Fraudulent  claims  in  respect  ftfan  Intestate*s^ 
or  Testatar'e^  DamicU. 

SuccevioD  to  XHE  SBCceesion  to  the  peraonal  property  df  in^ 
t^^rntsteSr  testates  is  td  be  rtgulatedby  the  Law  of  that  coun*- 
l^^^ahat^  ^^^  ^^  ^^  which  they  were  domiciled  inhabitants  at 
country  of  which  the  tiftie  df  tlleit  decease;  without  regard  to  the 

they  were  donii-  ai-ii  i»i> 

ciied  inhabitants  place  Wher6  th6  Casualty  of  their  death,  or  of  theif 

at  their  decease:  -■•_.i     i_  t  i»  ^.-i         **       j.*  i»  ai_ 

birth,  happened;  or  of  the  situation  of  the  pro- 
the  lex  loci  rei  perty  at  that  time.  The  lex  loci  ret  inUe  can  only 
when  an  Intestate  Prevail  when  an  intestate  had  no  domicil;  in  which 
had  no  domicii.   q^^^  certainly,  no   good  cause  could  be  shewn 

why  the  property  should  be  withdrawn  from  that 
jurisdiction  within  the  limits  of  which  it  was  actu- 
ally situated  (a). 
Thequestion  of     From  our  happy  insular  situation,  the  question 
▼«ry  often^'coine '  o^  domicil  Icss  frequently  comes  before  our  own 
Courts ^""^         Courts,  than  before  those  of  continental  Europe; 

in  many  parts  of  which,  owing  to  the  intermixture 
of  different  states,  in  many  instances  separated 
only  by  an  ideal  boundary,  the  subject  is  one  of 
frequent  discussion.     As  little  is  to  be  found  in 

our 

(a)  Bempde  y.  Johnstone,  S  Bum    v.    Cole,   Ambl.   416; 

Ves.  201 ;  SomervUle  v.  Lord  Curling  v.    Thornton,  2   Ad- 

SomervUle,  5  Ves.  786,  791 ;  dams,  15. 
Pipon  V.   Ptpon,    Ambl.    27; 
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our  own  Laiv  upon  the  subject.  Judges  hatre  t(aa^  the  writinpof 
monly  thought  it  proper  to  resort  to  the  writings  c^mmon^yresort. 
of  foreign  jurists^  for  the  decision  of  most  of  the  pri^s^i^of^d©^ 
questions  that  arise  here  concerning  domicil  (b).     ^>^^' 

The  principal  reported  cases  in  dur  own  conn-  The  cases  in  our 
try  have  arisen  with  respect  to  natives  of  Scot*  JrillSjSSl*'*^'^ 
land;  in  which  part  of  Great  Britain  the  rules  as  arisen  with  re. 

*^  spect  to  natives 

to  the  distribution  of  personal  property  differ  from  of  Scotland. 
those  of  England  (c)«    If  a  person  domiciled  in    Different  effect 
England  die  intestate^  leaving  real  estate  in  Scot-  Engu^  an^ 
land,  the  heir,  if  one  of  the  next  of  kin  within  ^*"»J  ^L^-**"I!?* 

'  '  as  to  the  distn- 

the  statute  of  distributions,  may  claim  a  share  of  the  bution  of  an  in- 

__         .  -     _        _      ^  ^«  testate^s  personals 

personal  estate*  For  though,  by  the  Law  of  Scot^  ty. 
land,  the  heir  cannot  share  in  the  personal  proper- 
ty  with  the  other  next  of  kin,  except  on  condition 
of  collating  the  real  estate,  so  as  to  form  one  com- 
mon  subject  of  division  together  with  the  petsonal 
estate ;  yet,  in  the  case  put,  the  English  Law  must 
decide  the  question,  and  the  heir  wiU  be  entitled 
to  take  his  share  of  the  personalty,  without  com- 
plying with  that  obligation  as  to  the  realestate  (d). 
On  the  other  hand>  if  an  intestate,  who  was  do- 
miciled in  England^  had  granted  a  heritable  bond 
upon  his  real  estate  in  Scotland,  though  to  secure 
a  debt  contracted  in  En^kmd;  the  Law  of  Scot* 
land  must,  in  such  case,  prevail;  accotdxng  to 
which,  real  estate  is  the  primary  fund  for  the  pay** 
ment  of  heritable  bonds  charged  thereon;  tfaougb 

H 

9 

(b )  PoUinger    v,    Wight-         (d)  Balfour  v.  ScoU,  stated 
tnan^  3  Meriv.  79.  in  S  Ves.  &  Bea.  131:     iee 

(c)  Brodk  ▼•  Barry,   %  Ves.     HmUer  v,  P^iU^  4  T.  R.  19S. 
h  Bea.  131. 
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it  is  abundantly  clear,  that,  by  the  English  Law  the 
personal  estate  is  primarily  answerable  for  debts  (e). 
In  the  first  of  these  cases,  the  Scottish  Courts 
could  have  no  right  to  interfere  with  the  distribu- ' 
tion  of  personalty,  which  always  follows  the  domi- 
cil ;  in  the  latter  case,  it  would  be  equally  impro- 
per for  an  English  Court  to  interfere  with  real  es- 
tate situated  in  Scotland,  and  the  devolution  of 
which  ought  to  be  guided  by  the  Laws  of  that 
country. 
The  place,  not      The  place  of  a  party's  birth  is  entitled  to  have 
but,?f  hu*actuai  but  little  strcss  laid  on  it,  in  deciding  as  to  his  do- 
^^^fwi^to  iJaicil;  the  place  of  his  actual  abode  \^,  prima  facie, 
be  considered  &«  ^  to  a  great  many  given  purposes,  his  domicil :  but 

if  it  can  be  shewn,  that,  such  abode  was  either  con- 
strained, or  from  the  necessity  of  his  afiairs,  or 
transitory;  aU  character.of  permanency,  necessary 
to  constitute  a  domicil,  is  destroyed.    If  an  intes- 
tate had  a  fixed  residence,  upon  an  establishment 
of  his  own,  in  a  particular  place,  and  in  no  other, 
that  residence  must  be  deemed  his  domicil  (^ ). 
If  a  native  of       If  a  native  of  Scotland,  domiciled  there,  enter 
fhc^East^ind^es,  '^^^  ^^  King's  scrvicc  and  go  out  to  the  East  In- 
v^oe*^n^ienrth  of  ^^^^  ^  *  military  officer,  his  residence  there,  in  that 
residence  there,  capacity,  for  whatever  length  of  time,  will  not  ef- 

in  that  capacity,  ..it./.!       •■•. 

will  effect  a       fect  a  Change  of  domicil ;  and,  if  he  die  intestate, 
changeofdomi.  j^.^  personal  property  must  be  distributed   ac- 

the  case  might    cordiug  to  the  Law  of  Scotland :  but  if  the  same 

^t  wui^the**^  individual  had  gone  out  to  the  same  station  in  the 
CompaDy'.aer.  Company's 


▼ice: 


(e)  Drummondv,  Drummond,     16. 
stated  in  2  Ves.  &  Bea.   132;  (/)  Bempde  v.  Johfutane,  S 

Elliot  V.  Lord  Minto,  6  Mad.      Ves.  202. 
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Company's  service,  for  the  purpose  of  following  a 
profession  there;  such  a  residence  would  have  had 
the  character  of  permanence,  and  have  created  a 
new  domicil  (g) :  consequently,  as  the  British  ter- 
ritories in  the  East  Indies  are  considered  within 
the  province  of  Canterbury,  his  personal  eflFects 
must  have  been  distributed  according  to  the  rules 
of  English  Law  (A).  It  would  be  immaterial 
whether  the  party  had,  or  had  not,  left  India  be- 
fore his  death ;  if  he  had  subsequently  acquired  no 
new  domicil :  a  domicil  once  established  cannot  be  a  domicil  is  not 
lost  by  mere  abandonment  (i).  lbandLm*e'nt 

Though  we  have  seen,  that,  where  the  question     But.  though  a 
related  to  two  domicils,  either  of  which,  as  being  hi»  origi^af  d^'* 
both  British,  the  deceased  was  free  to  elect,  there  ™{JiKX**'*^ 
the  original  domicil  may  be  held  to  have  been  shift-  British} 
ed ;  yet  this  cannot  be  done,  even  in  such  case,  until 
the  party  has,  not  only  acquired  another  domicil, 
but,  has  manifested,  and  carried  into  execution,  an 
intention  of  abandoning  his  former  domicil,  and 
taking  another  as  his  sole  domicil  (k).    But,  the  the  difficulty 
diflSculty  of  a  British-bdm  subject  shifting  his  Jh-  treme,  of  aiiow- 
rum  originis  for  sl  foreign  domicil  is,  and  ought  to  l^f^^Sgn  A>S 
be,  infinitely  greater.    It  may  be  doubted,  whe-  ^^^J^^f  J|?"T 
ther  a  British  subject  can  possibly  be  allowed,  by  mm  originis. 
any  act  whatever,  so  far  "  exuere  patriam  *  ag  to 
select  a  foreign  domicil  in  complete  derogation  of 

his 

{g)  See,  however,  a  doubt  Pull.  229. 
intimated  as  to  this  in  Attorney         (t)    Mtmroe  v.  Douglas^  6 

General  v.   Cockerell^  1  Price,  Mad.  405. 
177.  {k)  Somerville  y.  Lord  Som- 

(A)    Bruce   v.   Bruce,  and,  ervUle,  5^  Ves.  787. 
Marsh  Y.  Hutchinson^  %  Bos.  & 
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}fis  British;  and  nothing  but  such  complete  le- 
nuncUtion  of  his  country  can  render  hia  property 
in  this  country  liable  to  distribution  according  to 
any  foreign  law  (I).  If,  therefore,  an  Englishman 
vesiding  abroad  die  intestate,  leaving  property  in 
this  country^  it  by  no  means  follows  that  the  Courts 
here  must,  in  the  distribution  of  the  assets  here, 
defer  to  the  Laws  of  the  country  in  which  the  in- 
testate died,  though  he  may  h(ive  procured  letters 
of  naturalization  there :  and  it  would  be  a  stm 
less  tenable  position  to  hold,  that,  where  a  person 
so  circumstanced  with  respect  to  domicil  has  left  a 
will,  the  invalidity  of  that  instrument  according  to 
the  law  of  the  country  in  which  the  testator,  a 
British«bom  subject,  died,  must  necessarily  defeat 
its  claim  to  probate  in  the  Courts  of  this  couq^ 

try(a»). 
The  domicil  of     The  domicil  of  inffmts,  until  they  are  capable  of 

iotanU  is  deter-     ,  .    •    .  /»xi^   •  •     j  ^         •      j  v     ^.v  j. 

mined  by  tiiat  of  obtamiQg  onc  of  their  own,  IS  determmed  by  that 
Sr  hu  dX  by'  of  their  father,  if  he  he  living ;  if,  after  his  death, 
ttiaiof the  .  they  remain  under  the  care  of  the  mother,  they 
unlets  a  change  foUow  the  domicil  which  she  may  acquire ;  pmvid- 
Sr^K  ?o  dte^  ed,  that,  the  donrica  has  not  been  changed  far  ihfa 
J5[^J^®°^"**^    fraudulent  purpose  of  obtaining  an  advantage  bj» 

altering  the  rule  of  succession;  and  such  fraud 
will  be  presumed,  if  no  reasonable  cause  can  heas- 
ligned  for  the  change  (n). 

(J)  CurHng  v.  Thornton,  ft         (n)  Pottmger  y.  fFtghtnuuh 
Addams,  17.  3  Meriv.  80. 

(m)  S.  C.  p.  19. 


CCVSIOO. 


EXECUTORS,  &o.  4S1 


CHAPTER  XIL 


Guardians^  are  concerned. 

It  is  the  first  duty  of  all  accounting  parties,  (and,     Executon,  ad- 
la  this  respect,    executors,    administrators,  and  guaJ^*!!^^^'^*^^^ 
guardians,  9a  well  as  all  others  holding  offices  a»way«  be  ready 
of  tru9t,  stiudd  in  the  same  situation;)  to  be  con-  counta: 
stantly  ready  with  their  accounts:  and  if  a  delay  if  their  neglect 
in  the  just  distribution  of  the  property  arise,  from  thediatributlon 
the  neglect  or  fraud  of  those  whose  duty  it  was  £j2tXto7hdr 
to  have  the  accounts  forthcoming;  that  is  a  clear  charge,  they  will 

be  roade  tQ  y9^ 

ground  upon  which  a  Court  of  Equity  will  act;  intere^u 
and  the  defaulters  wiQ  be  charged  with  interest 
upon  what  they  have  detained  from  the  parties 
entitled  to.  it :  and,  abo,  made  to  pay  all  costs  of  as  well  as  the 

_  J-  J         »  i_     J.V    •  •  costs  of  any  pro- 

pBoceed^ngs  rendered  necessary  by  their  miscon-  ceedings  which 
4uct(a).  For,  when  an  executor,  instead  of  ap-  de^d^'SeSyt 
plying  the  money  to  the  uses  of  the  will,  or  bring- 
ing it  into  Courts  retains  his  testator's  assets  in 
his  own  hands,  after  all  the  purposes  which  would 
afford  a  reasonable  ground  for  its  detention  are 
satisfied ;  it  will  be  presumed,  that,  he  keeps  it  in 
order  to  i^ake  his  own  nd vantage  of  it:  and  he 

will 

(a)  ^earce^  ▼.  (Frem,  1J«%  &  Walk.  140i    Wtttman  t.  Fnxifr- 
lie,  $  Aleriv.  49* 
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though,  as  a  ge-  will  not  Only  be  charged  with  interest  (6);  but^  al- 
^or^lentitied  though  it  is  a  general  rule^  that^  an  executor  is 
to  his  coflti.        entitled  to  his  costs,  yet,  in  case  of  misconduct, 

they  may  be  refused  (c) :  or,  the  executors  may 
even  (as  we  have  before  seen)  be  directed  to  pay 
costs  (d).    It  has,  indeed,  been  said,  judicially, 
that,  wherever  executors  are  decreed  to  pay  inter- 
est, as  for  a  breach  of  trust,  there  costs  against 
them  follow  of  course  (^):  but  the  unrestrained 
generality  of  this  rule  has,  frequently,  been  deni- 
ed (/). 
An  executor       When  a  testator^s  will  directs  his  property  to  be 
fey  out  nioneyr  accumulated,  his  executor,  by  accepting  that  office, 
directed  to  be     jg  bouud  to  Dursuc  thosc  directions,  within  the 

accumulatedy  *'' 

mustpay  interest:  limits  of  Law.    If  he  omit  laying  out  the  money 

where  it  will  be  productive,  whenever  there  are 
competent  sums  to  be  invested,  he  cannot  com- 
plain though  he  should  be  charged  with  interest 
a  fortiori,  vrhea  accordiug  to  the  most  rigid  rule  (g*).  A  fartiari, 
draw^^lns  from  whcu  an  cxccutor  has  drawn  sums  out  of  a  situa- 
which*they  were  ^^^^  ^  which  they  Were  producing  interest,  he 
actually  produc-  mugt,  at  Icast,  accouut  for  that  interest  (k).     And, 

though  a  Court  of  Equity  will  not  be  disposed  to 
weigh  in  golden  scales  the  conduct  of  an  executw, 

even 


(6)  Dawson  v.  Massey,  1 
Ba.  &  Beat.  231. 

(c)  Newton  v.  Bennett,  1  Br. 
362 ;  Caffrey  v.  Darby,  6  Ves. 

497. 

{d)  Ashbumham  v.  Thornij^ 
son,  13  Ves.  404;  CrackeltY. 
Bethune,  1  Jac.  &  Walk.  589; 
Hide  V.  Haywood,  %  Atk.  126. 

{e)  Seers  v.  Hind,  1   Ves. 


Junr.  294 ;  Hall  v.  Hallett,  1 
Cox,  141. 

{/)  Sammes  ▼.  Rickman,  2 
Ves.  Junr.  36;  NewUm  v.  Ben-- 
nett,  %ih%  supra;  Tebbs  v.  Car- 
penter, 1  Mad.  308;  Ashbum- 
ham V.  Thompson,  ubi  suprd. 

{g)  Raphael  v.  Boehm,  13 
Ves.  592. 

{h)S.  C.  13  Ves.  411. 
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even  under  an  express  trust  to  accumulate;  if  he 
appear^  upon  the  whole,  to  have  honestly  endea* 
voured  to  execute  the  trust ;  still,  if  he  have  not 
shewn  any  disposition  to  improve  the  money,  he 
will  be  considered,  as  to  the  principal,  to  have  lent 
it  to  himself,  upon  the  same  terms  on  which  he 
could  have  lent  it  to  others ;  and,  as  to  the  inter- 
est, annual  rests  may  be  directed,-  in  order  to 
charge  him  with  Compound  interest;  or,  even  half  in  extreme  cases, 
yearly  rests,  which  will  have  the  effect  of  giving  eveli^oubie  com- 
double  compound  interest:  though  extreme  cases  m""be"'>(M' 
alone  will  call  for  this  severity  (i).    An  executor, 
under  a  trust  to  accumulate,  will  not  be  permitted, 
when  called  upon  to  account,  to  look  back  and 
.calculate,  whether  it  would  be  better  for  him  to  a-  • 
bide  by  that  situation  in  which  he  ought  to  have 
placed  himself:  if  the  money  has  been  dealt  with 
in  any  other  way,  the '  account  will  be  taken  on 
that  footing,  should  it  appear  for  the  advantage  of 
the  cestui  que  trust  (k). 

It  would  be  too  severe,  however,  to  hold,  that.   But  mterert  will 
an  executor  who  has  brought  in  his  account,  fair-  |!l^m*^wi^ch^an^e^^ 
ly  making  a  claim  which  appears  to  him,  and  per-  ^^"^^n^IT °\i^ 
haps  to  the  Court  also,  to  be  just;  but  of  which  reasonable 

1  1     •  «  grouuds. 

he  cannot,  upon  technical  rules  of  evidence,  avail 
himself;  should  be  in  the  same  situation  as  if  he 
had  been  guilty  of  fraud,  or  negligence,  in  the  ex- 
ecution of  his  trust.  Although  the  Court,  there- 
fore, may  feel  itself  bound  to  disallow  his  claim, 

and 

(•)  S.  C.n  Yes.  107,  HI;  Ves.  108;  Domford  y.Dom^ 

Tebbs  V.   Carpenter,   1   Mad,  ford,   12   Ves.   129;    Bate  v, 

SOO,  Scales,  12  Ves.  405. 

(k)  Raphael  v.  Boehm,  11 
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ftnd  to  order  tiie  money  to  be  paid  in ;  interest  wiK 

not  be  given  upon  a  sum  retained  under  such  an 

When  an  exe-  houest  misapprehension  of  legal  right  (/).    On  the 

tei^'t  formoney  Other  hand>  notwithstanding  the  frequent  hardship 
advanced.  ^^  g^^j^  ^  ^^^^^  ^^  executor  who  has  advanced  mo- 

ney of  his  own  on  account  of  his  testator's  estate^ 
will  be  allowed  interest  upon  such  advances  only 
from  the  time  of  a  balance  being  struck  on  the 
general  report;  for^  until  that  time,  it  cannot  be 
ascertained  that  the  executor  has  not  money  in  his 
hands  (m). 
The  usual  rate      The  rate  of  interest,  with  which  executor's  will 

of  interest  with     ,  •»  ^  11  •t     %        m  • 

which  executors  be  charged,  upon  balances  unnecessarily  kept  m 

iB4p!riS'"    ^^^^^  *^an^s  is>  usually,  £4,  per  cent{n).    But, 
bat,  £5  per  cent,  where  there  has  been  a  otoss  breach  of  trust,  £5 

may  be  charged :  ^ 

per  cent,  will  be  charged ;  for  it  would  be  indeed 
a  direct  encouragement  to  executors,  who  may  be 
in  trade,  to  make  use  of  their  testator's  property;' 
if  they  were  only  to  be  charged  a  low  rate  of  inter- 
or,  if  a  furtiier  est  (o) :  And  if  it  appear,  that,  more  than  £5  per 
made,  that  suui    Cent  has  bccu  made  of  the  money,  they  must  an- 

must  be  account.  ^^^^    ^^^  ^j^^^    ^^^^^^  ^^^  ^^      p^^  j^  ^  ^  ^y^^^ 

pril^rt^ofTn*^  principle  of  Equity,  that,  if  an  executor  or  admin- 
fants  has  been     istrator  lend  the  trust  money  on  personal  security, 

embarked  in  w  j.  .^ 

trade  by  an  ex-  or  embark  the  property  of  his  infant  wards  in  trade  ; 
^ts,  when  of     the  iufants  may  hold   such  executor  answerable 

for 

(/)  Bruere  v.  Pembertan,  1«  (o)  CrackeU  v.  Bethme.  1 

Ves.  391.  Jac.  &  Walk.  588;  Heatkcote 

(m)    Gordon    v.     Trail,    8  v.  ^w/m*,  iJac.  &  Walk,  135 ; 

Price,  416.  Moseley  y.  Ward,  11  Ves.  582. 

(h)  HaU  V.  HiUUn,  1  Cox,  (p)  Pocock  t.  Redmgton,  5 

138;     TMm  V   Carpenter,   1  Ves.   799;  Piety  v.   Staee,  ^ 

Mad.  306.  Vet.  622. 
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for  ail  interest  received,  tir  aocoamtableliwr  any  loss  age,  may  elect, 

either  to  take  the 

sustained,  by  ri&kmg  4)he  money  on  such  Becnnty;  pro6t8,  or  to  re- 
And,  as  to  money  embarked  in  trade,  when  they  ney  with  interest. 
rome  to  full  age,  they  mil  'have  an  option,  either 
to  take  the  profits,  dfllie  x^ncem  succeeds;  or,  if 
it  win  be  more  for  their  advantage,  t^  reclaim  their 
money,  wsfih  interest  (q).  And  if  the  fands  have 
been  advanced  for  a  partnersliip,  in  which  the  exe- 
cutor was  engaged,  but  the  other  individuals  of 
which  knew  the  infants  to  be  entitled,  if  the  %tm 
become  bankrupt,  proof  on  behalf  of  the  infants 
may  be  made  against  the  partner^ip  estate :  but» 
if  it  would  %e  more  for  the  benefit  of  the  inlfaiits  to 
go  against  the  separate  estateofllbe  executor, they 
wiil  be  at  liberty  to  do  so  (r). 

It  is  never  4Aie  inclination  of  Oourts  of  £qi^y     Couru  of 
to  discourage  persons  from  acting  as  executors,  tK'dStie. 
by  throwing  daScttlties  in  their  way  (*) ;  but  When-  ?< ^ut^f  ""^ 
^ver  persons  ^iccept  the  tirust  of  executors,  they  ^^^^tw^  of 
must  perform  it :  *hey  must  use  -due  diligence,  th^t  kind  must 

«..-.  ,  ..♦,-We  reasonable 

eand  mat  Gumt  ^nmits,  or  -others,  to  be  injured  %y  diligence  in  the 
their  negligence,  f'or  any  loss  occasioned  'by  j^by'thelr^de^' 
ierasM  'negUgemtia  on  their  part,  executors  are  re-  ||*^^  they  ^st 
4^ponsib)e:  Thus,  When  adcArt;,  whtdi  mi^t  Tiave  "^^l^^J^^"" 
been  peoovere4,  is  lost,  by  defauH  of  an  exeeutet, 
lie  wuiM;  make  4ftie  amoimt  good  to  the  estate  (/) : 
^and  when  lie  has  allowied  arrears  trf  rent  to  accu- 

ibulate, 

(gr)  Tretoes  v.    Townsend^  \  («)  Freeman  v.  Fatrfo,  3  Mer. 

Cox,  '53;  Aduev.FemlleiBaUt  42. 

1  Cox,  25;  Rooke  y.  Hart,  11  (0  Powell  v.  EvaM,  8  Ves. 

Ves.  ao.  843;  Lawsom  v.    Copeland,  ft 

(r)  Ex  ^fU  WiHtmm,  t  Vef.  Sr.  157 ;  GofikeU  v.  Hamath 

&Bea.  415.  11  Ves.  498. 
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mulate,  and' ultimately  sucHi  arrears  are  lost,  he 

win  be  charged  therewith  (u) :  for,  although  the 

default  may.  have  arisen  merely  from  negligence, 

and  not  from  fraud  or  corruption,  still  the  injury 

A  difference.  Sustained  by  the  devisees  is  the  same.     A  differ- 

™a1^^!^"    ence,  however,  will  be  made  between  cases  of  neg-- 

of  mbfe!^^  ligence,  and  cases  of  misfeasance,  in  fixing  the  rate 

of  interest  with  which  executors  should  be  charg- 
ed, in  respect  of  any  balances  retained  in  their 
hands  (w). 
To  what  ex-        When  a  testator,  after  disposing  of  other  pro- 
be  empioyS7n   P^^y,  dirccts,  in  a  general  way,  that  his  trade  should 
tLTatoA^tra^     ^^  carried  on ;  the  capital  then  actually  embarked 

in  the  trade  is  all  that  his  personal  representatives 

are  authorized  in  employing  in  that  trade;  if  they 

embark  more  of  the  assets  therein,  it  is  a  breach 

Equity  will  in-  of  trust(a?).     If  a  tcstator  give  his  executors  an 

terfere  where  ex-       x»       j»         x»  "l   i.i_       j.  •  ^  •a. 

ccutors  act  maiA  entire  discretion,  whether  to  exercise,  or  to  omit 
^tirtdScr^ioT  ^xercisiug,  an  authority  given  to  them  by  the  will; 
may  have  been   should  it  appear  that  they  act  mold  fide,  a  Court  of 

given  to  them  by  ^^  ^  J       » 

will.  Equity  will  interfere :  but  if  they  honestly  address 

themselves  to  a  sound  exercise  of  that  discretion 
which  the  testator  has  thought  fit  to  repose  in 
them;  their  judgment  will  not  be  controlled  (y). 
A  discretion     Still,  where  a  testator's  will  directs,  that,  his  as- 
cuto"  ^  to°the^  sets  shall  be  invested  for  the  benefit  of  an  infant 
'^.^ZT^^  legatee  in  ''good  and  sufficient  security/  (which 
will  be  supersed-  ^ay  scem  to  givc  the  executor  of  such  will  a  lati- 
tude 

(m)    Tehhs  v.  Carpenter,  1  (y)  Fr&fich  v.  Davidson,   S 

Mad.  298.  Mad.  402;  Gower  v.  Mamwar- 

{fv)  S.  C.  p.  307.  ing,  2  Ves.  Senr.  89 ;   Walker 

(x)  Ex  parte  Richardson,  $     v.  Walker,  5  Mad.  426. 
Mad.  157. 
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tude  as  to  the  nature  of  the  security  to  be  taken,)  ed,  tf  it  become 
if  it  be  necessary  to  administer  the  estate  under  minister  the 
the  direction  of  a  Court  of  Equity,  the  executor's  d^l^ctionS'a*^'' 
discretion  as  to  the  investment  is  superseded.    If,  Court  of  Equity : 
after  a  decree,  and  when,  consequently,  be  might 
have  had  the  directions  of  the  Court,  the  executor 
choose  to  lay  out  the  money  on  mortgage ;  should 
the  transaction  appear  to  be  for  the  infant's  bene- 
fit, the  Court  will  give  the  infant  the  advantage  of 
it;  but  if  otherwise,  the  fund  will  at  least  be  con- 
sidered as  money,  and  the  executor  will  be  com- 
pelled to  bring  it  into  Court.    After  a  decree,  an     Afteradecree» 
executor  cannot  deal  with  the  assets,  for  the  pur-  notd«S"^ihThe 
pose  of  investment,  without  the  leave  of  the  .Court :  *"^*^  ^"^1/**^--^ 

*^  '  purpose  of  ID  vest* 

and  that  plermission  will  never,  except  on  special  ■?*"^^'^?^^ 
groundS;  be  extended  to  the  laying  out  the  money  Court 
on  mortgage.     If  the  executor  venture  to  take 
this  step  after  an  order  to  the  contrary,  he  will  be 
compelled  to  account  for  any  loss  which  the  es- 
tate may  sustain  by  a  variation  in  the  price  of 
stock;  but,  when  no  order  has  been  made  before 
the  money  was  so  lent,  and  the  executor,  though 
he  mistook  the  limits  of  his  authority,  appears  to 
have  acted  under  the  influence  of  no  improper 
motive,  the  Court  will  not  go  further  than  to  treat 
the  money  laid  out,  as  money  in  the  hands  of  the 
executor,  which  he  must  pay  into  Court  («)•    And      ^n  executor 
even  where  there  has  been  no  decree,  nor  any  pre-  must  not  lend  the 

'  «/  x^        assets  on  the  se- 

vious  occasion  for  the  interference  of  the  Court ;  purity  of  a  trad* 

.A  •  1    •  .  er'sbond: 

if  executors  m  trust,  relymg  on  a  power  given 
them  to  invest  the  trust  monies,  ''  upon  such  real 

or 

(«)   Widdowton  ▼.  Duck,  2  Meriv.  499.   See,  post,  p.  448. 
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or  take  upoD 
themwlvestocall 
in  arealMcurity. 


An  executor 
who  parchas€s 
the  estate  of  an 
infont  deviseey 
doeaioat  his 
peril: 


And  if  he  take, 
in  his  own  name, 
a  renewal  of  a 
lease  devised  by 
his  testator,  il 
will  be  a  gnft 
upon  the  old 
lease. 


on  persoaal  secaritf  as  aboukL  seem  9a<id  aad  mM- 
Sdeot,**  aecmnmodate  a  trader  witha  loas  upon  lii» 
bond;  they  must  be  respomiJble  foi  airp  Dossi  ocean 
siened  by  so  imprudent  a  )wai(a)t  andfif  it  ap- 
peaor,  tbat,  they  were  indnced  tsgnurt  the  «mv 
eommodatum  from  motives  of  personal  connex- 
ixm  with  the  borrower;  the  transaction*  will  as* 
snme  the  darker  eonplexion  of  Brand  (6),  On  the 
other  hand^  a  Comrt  ot  Equity  wiQ  not  allow  ex^ 
eutors  to  call  in  a  real  security,  without  im  inqui- 
ry wheHier  that  step  would  be  for  the  benefit  of 
all  the  parties  interested  (e):  but,  in  no  case,  ought 
they  to  permit  money  to  remain  on  personal  secu- 
rity (rf). 

If  an  exeentor  purchase  the  estate  of  an  infknt 
derisee,  he  does  it  at  his  peril ;  he  omnot  get  rid  of 
the  bargain;^  if  it  prove  unfavorable  to  him;  that 
woiddbeto  take  advantage  of  his  o¥m  wrong:  but 
the  inftnt,  00  coming  of  age,  may  file  a  bill  to  have 
the  property  mstored  to  him,  or  resol^T^;.  And 
if  an  executor^  instead  of  renewing*  for  the  benefit 
of  the  devisees  of  a  leasehold  estate,  whom  it  is 
his  duty  to  protect;  take  a  new  lease  in  his  own 
name ;  it  will  be  a  graft  upon  the  old  lease  {/). 
Lord  Manners  thus  lays  down  the  principlCj^to  be 

extracted 


(a)  HclmesY^Drmg^  ft  CoSf 
]. 

(h)  LangiUm  v.  Olwant^  Coop. 
S4. 

(0)  H^mev.Lord  Dariimmih, 
7  Ves.  150;  Orr  v.  Newton^  % 
Cox,  277;  Walker  V.  Syvumds, 
9  SwBllsU  6:2. 


(d)  PamM  v.  Emmm,  5  Vm. 
844:.  8eea|N>«f,p.  448. 

(e)  Muikany  v.  DtUon^  1  Ba. 
&  Beat  418. 

{f)  James  ▼.  Deam^  15  Ves. 
240;  ilfif/oany  V.  DtUcm,  1  Ba. 
&  Beat.  419. 
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extracted  from  all  the  authorities  on  this^'sabject  ;— 
*'  wherever  a  mortgagee^  executor,  trustee,  or  tenr 
aatfor  life/ gets  an  advantage,  either  by  being  in 
possessicm,  or  behind  the  back  of  the  party  mort- 
gagor, devisee,  cej^tui  que  trust,  or  remainder-man ; 
he  shall  not  retain  the  same  for  his  own  benefit, 
but  hold  it  in  trust  (g).** 

Every  person  who  acquires  personal  assets  by  a     Every  party  to 

,  \_      n  M        M  j^»^»  J.-  a  breach  of  trust 

breach  of  trust,  or  aevastattt  m  an  executor,  is  re-  ^y  au  executor, 
sponsible  to  those  who  are  entitled  under  the  will,  S,^tf^h?arVh^^ 
if  he  be  a  party  to  the  executor's  breach  of  trust:  J"f«<^- 
Generally  speaking,  he  does  not  become  a  par-  but  the  disposal 

of  uersonal  assets 

ty  to  the  breach  of  trust,  by  buying  or  receiving  is,  primAfade, 
as  a  pledge  for  money  advanced  to  the  executor  Jhrduty  oriu 
at  the  time,  any  part  of  the  personal  assets ;  whe-  ^^ec^^^^*"- 
ther  spedfieally  given  by  the  will  or  otherwise ; 
because  such  sale  is,  prima  fade,  consistent  with 
the  duty  of  an  executor  (i):  it  is  only  on  the 
ground  of  implied  fraud,  that,  such  a  purchase,  or 
pledge,  can  be  held  vokl  in  Equity  (s) :  for,  it  is 
of  great  consequence,  that,  no  rules  should  be  laid 
down  by  Courts  of  Equity  which  would  impede 
executors  in  their  administration;  or  in  any  case 
render  their  dispositions  of  the  testator's,  effects 
unsafe,  or  uncertain,  to  a  purchaser:  but  fraud  or 
covin  will  vitiate  any  transaction,  and  turn  it  to  a 
mere  color.     If  a  person,  by  concert  with  an  exe-    Any  fraudulent 
ciitor,  obtain  the  testator's  assets  at  an  undervalue ;  ^erf witifthe 

or 

{g)  Nesbitt  V.  Tredennick,  1  (t)  M*Leod  v.  Drumnumd,  14 

Ba*  &  Beat.  46.  Ves.  d60;  Dickens&n  ▼.  Lock^ 

(A)  Keime  ▼.  Roberts,  4  Mad.  yer,  4  Ves.  42 ;  Nugent  ▼.  Gif- 

357;  Meady.  Lard  Orrery,  3  furd,  2  Ves.  Senr.  269;  S.  C, 

Atk.  239.  1  Atk.  463. 
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executor,  will  io-  or,  bv  collusion  with  the  purchaser,  the  real  value ' 
8er,orpawDee>of  DC  applied  by  the  cxecutor  for  his  own  behoof;  or 
the  assets:  .^  extinguishing  his  own  private  debt;  or  in  any 

other  manner  contrary  to  his  duty  as  executor; 

such  concert  will  involve  the  purchaser,  or  pawnee. 
One  material  and  make  him  liable  fot  the  full  value  {j).  In  es- 
in  such  cases,  timatiug  the  honesty  of  a  transaction  of  the  kind 
th^^a^tTwere^*^  Under  consideration,  one  essential  ground  of  dis- 
tIw*cxecutor*^m  ti^^ct^on  is,  whether  the  assets  have  been  applied 
discharge  of  a     |jy  ^he  exccutOT  to  the  Satisfaction  of  an  anteced- 

previouM  debt  of''  ai* 

his  own:  eut  private  debt  of  his  own;  or  whether  he  assign- 

ed them  in  discharge  of,  or  pledged  them  as  a  se- 
curity for,  an  advance  made  to  him  at  the  time : 

m 

for,  undoubtedly,  suspicion  of  fraud  must  always 
arise,  where  a  party,  having  a  debt  previously  due 
to  him  from  an  executor,  takes,  in  satisfaction  of 
that  debt,  the  assets  which  he  knows  belong  to  the 
executor  only  in  that  character  (Je) :  and  the  sus- 
picion will,  of  course,  be  strongly  corroborated,  if 
the  alienee  know,  at  the  time,  that  debts  of  the  tes- 
And  although  tator  remain  unpaid  (T).    But  when  a  man  is  ap- 

Ihe  vrimA/ade       ,.,«  -.i  j*  ^i_» 

presumption  will  plied  to  for  a  prcscut  loau  of  money,  there  is  no 
adiincedTthe  obvious  motivc  for  his  making  the  advance  with  a 
ilr r  *^of  thelw-  ^^^^  *^  fraud  ou  the  testators  estate :  money, 
sets,  was  advanc-  therefore,  advauccd  at  the  time  of  the  delivery,  or 
pose  of  paying  pledge  of  the  assets,  is,  primdjacie,  to  be  consid- 
debts^     ^ '       ered  as  advanced  to  the  executor  for  the  purpose 

of 


(j)  ^coU  V.  Tyler,  2  Dick.  (/)  Crane  v.  Drake,  %  Vera, 

725;  HUl  v.  Simpson,  7  Ves.  616;  Andrew  y.  Wrigley,  4  Br. 

166, 169.  137;  Nugeni  v.  G^fford,  1  Atk. 

ik)  M*Leod  y*  Drummond,  464;    Taylor  v.  Hamkms,.B 

14  Yes.  362.  Ves.  213. 
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of  paying  the  testator^s  debts  (m).    Still,  this  rea^  stm*  thm  pre-r 

^     •  1      •  •  />  sumptiou  may  be 

soning  IS  not,  in  every  case,  conclusive ;  if  an  ex-  rebutted. 
ecutor  pledge  the  property  of  his  testator  to  a 
banker,  in  consideration  of  a  loan  to  be  then  made ; 
should  the  circumstances  shew,  that,  the  banker 
knew  the  money  was  not  intended  to  be  applied 
conformably  to  the  duty  of  the  executor,  the 
Court  of  Chancery  will  examine,  whether  that  is 
not  an  inequitable  transaction,  with  reference  to 
persons  entitled  to  the  testator's  property  (n). 

The  balance  claimed  by  a  guardian  from  his     The  balance 
ward  can  never  be  ascertained  in  a  Court  of  Law;  guard^nfromh» 
because  it  depends  upon  principles  peculiar  to  a  Y^^^^*  ^^  p«v«' 

^  -^         *  *         *  be  ascertamedy 

Court  of  Equity ;  and  in  order  to  induce  the  Court  satufactoriiy.in  a 
of  Chancery  to  restrain  an  action  at  Law  brought 
by  a  guardian  against  his  ward,  it  is  enough  to 
state  the  relation  in  which  the  parties  stand  to 
each  other.  An  imbroken  continuance  of  the  man-    where  the 
agement  of  the  property  by  the  guardian,  after  t^^ft'ire^^^ 
the  ward  has  attained  majority,  is,  ineffect^  a  con-  ™^°»^^'"^"*  ^^ 
tinuance  of  the  guardianship,  as  to  the  property :  ^^^  ^&rd  has  at- 

A^i.  •      •    1  \  u  r  J   f    xu     towed  his  full 

and  the  same  principles  must  be  applied  to  the  age; 
accounts  subsequent,  as  to  the  accounts  during  the 
period  of  minority  (o).    And  this  jealous  watch-  or  even  when 
fulness  of  transactions  which;  from  the  relation  be-  hat  ceas«f,' ^d 
tween  the  parties,  are  so  open  to  fraud ;  has  been  bl^^jl^t"^.*'*^^® 
extended  to  cases  where  all  accounts  were  previ-  ^^y  «nay  be 

overhauled. 

ously  settled,  and  the  connexion  was  at  an  end ; 

the 

(wi)   M*Leod  V.  Drurnmond,         (p)    Mellish  v.    MelUsh^   1 

17  Ves.  155.  Sim.  &  Stu.  145;  Morgan  ▼. 

(n)  M*Leod  v.  Drumrnond^  Morgan^  1  Atk.  488 ;  Goddard 

17  Ves.  170;  Adair  v.  Shaw,  1  v.  Carlisle,  9  Price,  188. 
Sch.  &  Lef.  M%. 
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the  transactioiis  impeached  appearing  to  kave 

grown  out  of  tke  infiueiice  arising  from  the  farmer 

relation  {p}, 

A  guardian         A  guardiau  must  not  change  the  nature  of  his 

the*Lture  omIS  ward's  property,  without  the  leave  of  the  Court 

ward's  property,  ^f  ChaRCcry  (y):  and,  though  an  infent  cannot 

bring  a  bill  tor  an  account  durnig  his  minority,  a 

third  person  may,  on  his  behalf  (r). 

Whatever  part      An  executor  wiU  not  be  permitted,  m.  a  Court 

property  an''  ex-  of  Equity,  to  Set  up  the  title  of  the  heir  at  hiw,  as 

p«^loB  orhe  between  himself  and  the  personal  reptesentatires 

mostberoiwider-  of  his  testator.     Whatever  part  of  the  testator's 

ed  as  having  re-  ^ 

ceived  ^d  eze-  property  be  has  got  possession  of,  he  must  be  coi»- 

sidered  as  barring  receifed  it  fu^  executor.    At 
all  events,  he  cannot  assign  his  uncertainty  whe- 
ther a  part  of  the  property  be  real  or  p^nsonal,  as 
a  ground  for  dedining  to  set  forth,  in  answer  to  a 
bill  by  the  personal  repteaentatives,  what  he  has 
An  exeeutoi:    doBe  witb  the  property.    And  aa,  in  a  due  course 
gades^^i^otxei  of  administration,  debts  are  to  be  paid  before  le-* 
f(I!ii(b^^to  Owrt*  gacies ;    an  executor,  or  admiiiBtrator,  who  has 
debte  we'^^^'^d-  ^^^  legacics,  cauRot,  IB  answer  U>  an  appHeation 

to  have  the  funds  broiight  into  Court,  be  suffered 
nor,  afier  the  to  allege,  that,  debts  are  unpaid  («).  £ven  where 
debu  ought  to    the  argument  from  payment  of  legacies  ont  of  doe 

conrse 

(P)    I'f^nghi  V.  Prtntd,   IS  Tivyne,  ^  Eden»  153. 
Vet.  138;  ^oorf  V.  Z)oww#,  IS         (r)    E^e    v.    CowUeu  of 

Ves.  127;  Hatch  v.  Hatch,  9  Shaftesbury,  %  P.  Wms.  119; 

Ves.  2S6.  LardDudley's  case,  citedS Ves. 

(g)  Earl  of  WineheUea  v.  Senr.  484;  Ware  y.  PolhiU,  11 

NorcUff,  %  Ffeem.  96 ;  (see  the  Ves.  277. 
extract  bom  Reg,  Lib*  annex-         (s)  Freeman    ▼.  Fokrlie,  S 

ed  to  the  2d  edit.) ;  In/wood  v.  Meriv.  35,  $B. 


cwme  doe&  not  sme,  stilly  after  the  tiaie  haiprekfis-  have  been  paid; 
ed  m  which  all  the  testator's  debts  ought  to  have  have  tnleir^lii 
heen  paid,,  m  allegation,  by  the  caecutor,  that,  outojrduecaun«, 

some  of  the  debts  are  luisettled^  will  not  :iiiaUe 

him  to  resist  payment  into  Court  of  the  assets  ia 

his  hands.    To  adaut  aneh  an  argumart  would  be 

to  allow  him  to  take  advantage  of  his  own  fraud,. 

or  negligence  (/).     Lacker  wiU  equally  be  discoti»>     Laeke$  on  the 

tenanced  in  any  creditxNr  of  a  testator ;  if  such  ere*  ^^^  !a^u>t 

ditor  lie  by  for  years,  and  forbear  to  make  hia  de- 1^;^^^^^^^ 

mand  wh^a  all  the  other  debts  were  paid,  he  may  *^,"!  farther,  the 

*^  ,  .     "^   claims  of  such 

thereby  enable  the  exeeutor  to  obtam  fictitious  creditor. 
credit,  and  by  sa  doing  postpone  his  own  claims : 
For  instance,  if,  under  such  circumstances,  a  renew-^ 
alof  a  lease  of  the  testator's  be  procured  in  thename 
of  the  executor,  and  a  third  person,  ui  reliance  on 
the  apparent  jHroperly  in  such  lease,  advaaice  mo- 
ney to  the  executor,  the  lease  may  betaken  in  exe* 
cution,  for  this,  the  executcnr's  own,  debt:  and  the 
creditor  of  the  testator  will  have  no  sofficiest 
equity  in  his  favor  to  sustain  an  injuncticm  (u). 

IVhen  an  executor,  instead  of  keeping  c&tinct.    An  executor 
accounts  of  his  testator'a  property,  as  was  his  keeping  distinct 
bounden  duty,  has  thought  fit  to  mix  uptheae-f^J^f,^;^^^ 
counts  with  his  own  private  concerns;  whatever  *?»  ^^  mixeJup 

^  N  those  accounts 

inconvenience  may  arise  from  the  disclosure  ef  the  with  his  private 

concerns  * 

latta,  he  must  submit  to  it,  as  the  natural  result  must  submit  to 
of  his  own  fraud,  or  folly;  and  cannot  take  ad  van-  {he  latten"" 
tage  of  his  own  wrong,  to  protect  himself  from 

producing 

(0  Mortlo^k  V.  LeaiheSf  S  stan,  8  Vesb  4671  see,  abo, 

Meriv.  491 ;    Giljnn  r.  Lady  Craujwd  r.  Attamey  €hneral^ 

Southamptant    18   Vet.    470;  7  Price,  76. 

Eagleton  ^  CoveiUry  v.  King-  (»)  Ray  v.  Asy,  Cooper,  t68. 
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producing  the  original  aceounts,  as  they  stand, 
with  whatever  private  transactions  he  may  have 
tnd,  if  the  part-  intermingled  them.  And  if  the  partners  of  an  ex- 
cutorlLvcJirow.  ecutor  have  permitted  him  to  place  his  accounts 
ed  him  to  place  ^  exccutoT  in  the  general  paitaership  books ;  it 
executor  id  the    seems,  they  cannot  withhold  the  free  inspection  of 

general  partner-      ,      ,       ,       o        i  !••  •        •  i 

■hip  booki;  the  booKs,  for  the  purpose  of  mvestigatmg  the  ac- 
ho15^an"^Mpec- counts  of  the  executorship:  certainly,  they  can- 
Uon  of  booki.      ^^^  j^  g^  when  the  executor's  answer  admits,  that, 

he  may  have  lent  to  the  partnership  part  of  tes- 
tator's estate,  at  interest ;  and  that  the  partners 
have  been  dealing  with  such  trust  property  (tr). 
An  executor       If  an  exccutor,  or  administrator,  venture,  pre- 
ilLpie  "^trart  maturely,  to  pay  creditors  upon  simple  contracts, 
todtoTmaka    i^^^  canuot  be  compelled  to  refund  (x),)  he,  there- 
hiimeif  answer-  bv.  Voluntarily  takcs  upon  himself  all  responsibili- 
■peaking,  for      ty — ^to  the  extent  at  least  of  such  payments — ^both 
^nfgher  M-^^'  as^®  ^^^  sufficiency  and  security  of  the  assets  for 
^"'^  the  discharge  of  debts  of  a  higher  nature ;  and  he 

can '  have  no  relief  in  Equity  against  a  bond  debt, 
although  he  had  no  notice  thereof  when  he  made 
such  hasty  payment;  unless  he  was  induced  to 
pay  away  the  assets  by  any  fraud  on  the  part  of  the 
bond-creditor  (y) :  or,  perhaps,  where  the  assets 
were,  originally,  amply  sufficient  to  answer  all  de- 
mands; but,  subsequently  to  payment  of  simple 
contract  debts,  have  perished  by  inevitable  acci- 

9 

dent  («). 

Quare,  whe-       It  has  been  a  subject  of  much  discussion,  whe- 
ther an  executor  .    |-Vpp 

(»)  S.  C.  ibid.  p.  43.  Prec.  in  Cha.  535. 

(x)  Hodges  V.    JVarringUmf  («)    Croft    v.     Ltfubey,    t 

It  Ventr.  360.  Freem.  1. 
(y)  Greenwood  ▼.  Brudnishf 
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ther  an  executor  is  bound  to  discharge  legacies^  is  bound  to  dis* 

ch&r&rc  IpsHcicsa* 

whilst  there  is  a  covenant  of  his  testator's  out-  whUst  there  is  a 
standing;  but  which  has  not  been,  and  possibly  ^,^.^^^^^^^^ 
never  may  be,  broken.    On  the  one  hand,  if  the  ^♦?;!^i"g5  *^»* 

'*        '  which  has  not 

executor  were  allowed  to  retain  the  assets,  as  a  been,  and  posn- 

blv  never  niav 

provision  for  this  doubtful  contingency^  the  le*  be,  broken, 
gatees  might,  in  many  cases,  be  unnecessarily,  and 
therefore  fraudulently,  kept  out  of  their  money. 
On  the  other  hand,  injustice  would  plainly  be  done    xhe  cases  on 
to  the  executor,  if  he  were  compellable  to  pay  the  l^nS^''*^*** 
legacies,  but  remained  liable  to  be  charged  with  a 
devastavit  for  so  doing,  should  the  covenant  of  his 
testator,  at  any  subsequent  period,  be  broken.     In 
an  early  case  (a),  (on  a  suit  by  executors  for  pro- 
hibition to  the  Ecclesiastical  Court,  to  prevent 
an  award  of  payment  to  legatees,)  it  was  held,  by  a 
•majority  of  the  Court  of  K.  B.  that,  an  outstand- 
ing obligation,  not  forfeited,  was  no  good  plea  to 
a  demand  of  a  legacy.  Fenner,  J.,  however,  doubt- 
ed this.     Lord  Coke  took  this  distinction; — ^when    Distinction 
the  obligation  is  for  payment  of  a  less  sum  at  a  coke;  ^ 
day  to  come,  it  will  be  a  good  plea  against  the  le- 
gatee before  the  day ;  for  it  is  a  duty  maintendnt 
which  the  condition  contains.     But,  where  the 
condition  is  for  the  performance  of  covenants,  or 
to  do  a  collateral  thing ;  there,  until  it  be  forfeit- 
ed, it  is  not  any  plea  against  a  legatee ;  for,  perad- 
venture,  it  will  never  be  forfeited,  and  may  lie  in 
perpetuum;  and  no  wills  could  be  performed  if 
such  objections  availed.    In  this  case,  consultation 
was  awarded.    In  the  next  year,  on  an  action  of 

debt, 

(a)  Nsctor  t.  Oenmett  Cro.  Elis.  467;  S.  C.  Owen^  72. 


446  TR£ATI6B  ON  FRAUDS. 

debt,  brougkt  against  the  defeadant  as  ^xecutoh 
the  Jadges  i^pear  to  hare  been  divided  in  opift- 
ion  88  to  the  validity  of  a  plea,  that,  the  testator 
was  bound  m  a  statate  staple  in  the  sura  of 
^1000,  conditioned  for  perfoiniaace  ef  x^OTenants^ 
and  that  the  defeiklaint  had  in  his  hands  niKluUri. 
Fenner,  J.,  held  the  plea  to  be  ^  good  without  ques- 
tion: "  but  Gawdie,  J.,  as  strofngly  denied  this :  ^and 
the  Oourt  is  not  stated  to  have  come  to  any  deci- 
sion (ft).  Half  a  centnry  later,  the  same  question 
as  in  Nwtmr  r.  Crennei  was  again  argued  thrice^ 
before  die  Oourt  of  K.  B.  (<?);  when  RoH,  J^  in- 
timated, that,  it  would  be  a  greater  inconvenieiiee 
te  enable  a  testator  to  defeat,  by  his  will,  aU  his 
own  contingent  coTenamts;  than  to  tiirow  some 
addiliMial  obstacles  in  the  way  of  the  perfonnanoe 
of  such  will:  to  which  it  was  answered,  that,  if  the 
testator  intended  a  fiaud  upon  his  covenamt,  it 
was  in  his  power  to  effect  it,  by  giving  away  his 
goods  in  kis  lifetime.  This  ainswer  was  not  a  rery 
conclusire  one ;  as  a  man  is  much  less  Ukely  to 
strip  hmuelfot  ptoperty,  than  (bo  give  it  as  wrong 
direction  after  his  death:  and»  at  all  events,  tiie 
impossibility  of  preventing  one  mode  of  fraud>  af- 
fords no  sound  rrason  ft>r  peradtting  another.  The 
judgment  in  the  casa  ju^  cited,  (if  judgm^t  was 
ever  |^ven,)  is  not  repotted,  by  either  Styles  <« 
Aleyn ;  but>  by  Vernon's  note  to  Ltmcey  Y.  JRwr- 
chiM  {d),  it  seems,  that,  the  decision  was  hi  fkvor 

of 

(6)    Woodcock    V.    Hemtf      84,  57,  73 ;  S.  C.  Akyn,  38. 
Goldsborough,  142.  (d)  2  Vera.  101. 

(e)  EtUi  T.  Lambertt  Styles, 
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of  en  immediate  ddministratidn  of  the  assiBts. 
Lord  Hardwicke,  when  a  similar  case  came  be*     Lord  Hard- 
fore  him^  held,  that,  although  whilst  it  was  doubt-  Lord  Coke^  dis- 
f al  whether  the  con4ition  of  a  testator's  bond,  as  oni^to  payment 
surety  for  performance  of  covenants,  remained  un*  of  simple  contract 

broken,  and  whilst  it  oonsequesitly  was  uncertain 

that  any  debt  would  ever  arise  in  respect  of  such 

bond;  payment  by  the  executor  of  the  testator's 

simple  contract  debts  would  be  good:  yet,  that,  not  to  payment  of 

this  rule  did  not  extend  to  l^acies  (e).  egaaes. 

In  this  doubtful  state  of  the  decisions  in  our  own     The  present 
€k>urts,  it  has  been  found  expedient  to  recur  to  the  cwrtru^nttiis 
principles  of  the  civil  Law :— a  code  which,  though  '^^^^^  ^^^^^ 
it  has  been  objected  to,  by  able  constitutional  law-  ****"  ^^^l*^®  ^^ 

"  '*  testator  8  bounty* 

yers,  as  leaving  too  much  to  arbitrary  discretion;  upon  giving  se- 
is  yet  replete  with  the  accumulated  stores  of  coU  f ""  better^  claim 
lected  learning.     By  the  civil  Law,  a  legatary  is  ^^**^"*«^- 
directs  to  receive  his  testator's  bounty,  upon 
giving  security  to  make  restitution  if  a  better  claim 
should  ultimately  be  established  (y ),     This  prinr    This  principle 
dipie  has  been  adopted  by  our  own  Legislature, ^otd  l^toX^Xiute 
incorporated  into  the  statute  of  distributions  (^) :  o^^»*"^"**^°»^ 
and,  in  a  modem  case.  Sir  William  Grant  made  an  and  an  express 
analogous  decree ;  directing  a  li^acy  to  be  paid,  ti!i^^bj^t,*by 
upon  the  executors  receiving  a  sufficient  indemni-  oh^IJ^^Sd 
ty,  from  the  legatee,  to  secure  <^em,  in  case  their  ^^"^X  ^'y^', 

•^  ,  tended  to  be  imp- 

testator's  bond  should  subsequentiy  be  forfeited  (A),  pagned  by  an  itt^ 

It 

(e)  Hawkins  v.  Day,  Ambl.  tit.  2,  «.  73;  lib.  39,  tit.  2,  s.  7. 
161 :  and  stated  from  Ae^.ZiJ.  (g)  Stat.  22  &  23  Car.  2, 

in  3  Meriv.  555.  chap.  10,  s.  8. 

(/)  As  stated  in  Nector  v,         (k)  Simmons  v.   Bolland,  3 

Getmety  ubi  suprh:    and  see,  Meriv.  664. 
Dig.  Uh.  5,  tit.  3,  t.  6;  lUf.  36, 
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cidentai  obserra-  It  is  true,  that,  the  Same  Judge,  on  another  occa- 
■iwrtiy  after-  siou,  observed,  "the  Court,  sometimes,  makes  pro- 
th^nw  dutb.  vision  for  an  unascertained  debt ;  as,  for  instance, 
guished  Judge,    where  it  rcfuscs  to  make  distribution  of  a  testator^s 

estate  among  residuary  legatees,  if  apprised,  that, 
there  are  existing  claims  to  which  the  executors  may 
eventually  become  liable,  in  respect  of  covenants 
which  their  testator  has  entered  into  ($).'*  But,  as 
this  obiter  dictum  was  pronounced  only  four  days 
subsequent  to  the  judgment  in  Simmons  v.  BoL- 
land,  it  is  not  to  be  supposed,  that.  Sir  Wm.  Grant 
intended  to  impugn  his  own,  so  recent,  decree : 
His  Honor  must  have  meant,  that,  the  Court  would 
not  order  distribution,  unless  sufficient  indemnity 
was  given  to  the  executors;  or,  he  must  have 
taken  a  distinction  between  particular  and  residu- 
ary legatees :  a  distinction  which,  in  the  instance 
under  discussion,  would  be  an  unsatisfactory  one; 
and  open  to  all  the  objections,  which  have  been 
before  stated,  that,  thereby  the  residuary  interest 
might  be  locked  up  in  perpetuum.  There  is  ho 
reason  to  believe,  that.  Sir  Wm.  Grant  meant  to 
give  the  high  sanction  of  his  opinion  in  favor  of 
any  such  doctrine. 
An  executor  An  executor  who  admits  that  he  has  po^ssed 
w^fffromiy-  Ms  tcstator's  property,  cannot  protect  himself  from 
CourT'b  '"all  P*y^°8  ^^  amouut  into  Court,  by  alleging  an  im- 
ing  that  he  has  proper  application  of  it  (U) :  and  to  lay  out  the  mo- 

lentthemonpei- '^     r         rr-  \/  j  .  ,       ^, 

•onai  security,     ucy  ou  pcrsoual  sccunty  IS  an  improper  risk ;  the 

parties  interested  in  the  assets  are  entitled  to  have 

the 

(f)  Antrobus  v.  Davidson,  S  {k)   Vigrass  ▼.   SinJieU   S 

Meriv.  581.  Mad.  63.    Seej  €uUet  p.  457, 
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the  security  of  the  Court  {I) ;  or  to  such  security 
as  the  Court  may  direct,  when  an  appropriation 
of  stogk  would  not,  with  certainty,  meet  the  jus- 
tice of  the  case  (m).    If  a  strong  case  of  fraud,  or     a  receiver  of 

«,         .  a^-.i_  j-L  the  assets  may  be 

of  imminent  danger  to  property,  be  charged  by  a  obtained  before 

legatee's  bill  against  an  executor ;  and  if  such  *"*^®""- 

charge  be  also  supported  by  affidavit;  a  receiver 

may  be  obtained  on  motion,  before  answer  (n). 

And  where  an  administrator,  in  breach  of  the  bond     Use  of  admin- 

.  »  .  1     .    .  •         1  M   i«tration  bond. 

always  given  upon  taking  admmistration,  'has  not 
delivered  in  a  '*  true  and  perfect  inventory  of  all 
the  goods,  chattels,  and  credits  of  the  intestate,** 
the  bond  may  be  assigned  to  any  creditor  of  the 
intestate,  vfho  may  put  the  same  in  suit  at  Law; 
and  will  be  restrained  by  injunction  in  Equity  on- 
ly upon  condition^  that,  the  administrator  shall 
confess  judgment,  which  shall  stand  as  security 
for  all  the  creditor's  costs,  both  at  Law  and  in 
Equity,  and  also  for  payment  of  his  principal  and 
interest^  so  far  as  the  assets  of  the  intestate  will 
extend  (o). 

It  is  to  be  observedjt  that,  when  a  Court  of    An  executor 
Equity  has  taken  the  management  of  assets  from  fo^r  a^'^one  an- 
an  executor,  it  at  the  same  time  relieves  him  from  ^f  thl'(>urt?'°" 
responsibility;  and  will  not  permit  him  to  be 
charged  for  what  has  been  done  in  pursuance  of 

its 

(/)  Wilkes  V.  Steward^  Coop.  13  Yes.  268;  Anonym.  12  Yes, 

8;  Green  y.  PigoUf  1  Br.  105;  5;  Scott   v.  Becker,   4  Price, 

Carey  v.  Askew,  1  Cox,  244:  348. 
see,  ante,  pp.  437, 438.  (o)    Greerside  v.  Benson,  3 

(wi)     Webber  v.  Webber,   I  Atk.  252;    Th&mas  v.  Arck- 

Sim.&Stu.  313.  biskop  of  Canterbury,  1  Cox, 

(n)  Middkton  v.  Dodsmll,  399. 
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but  an  executor  its  directions  {p).    But  where  an  execulor  has  re- 
to  refund  a  ^ium  covered  3  sum  of  moDey  by  decree,  should  that 
ed'b^dec^^^"^  dcctec  be  reversed,  on  an  appeal  brought  without 
cl^  be?e*vm^  facAe*,  the  executor  must  refund  the  money ;  al- 
though he  .may  have  paid  the  amount  away  in  dis- 
charge of  his  testator's  debts:  The  case  would  be 
otherwise,  if  there  had  been  delay  in  bringing  the 
appeal;  the  appellant  standing  by  whilst  the  exe- 
cutor paid  away  the  money,  and  thus  drawing  him 
into  a  snare  (q). 
Co-executora,       Co-exccutors  are  not  obliged  to  join  in  receipts, 
ce8ianiy,^n"re"^  ^OT  payments  made  in  respect  of  their  testator^s 
meSto  macETto    ^^tatc ;  any  one  of  them  can  give  a  sufficient  dis- 
ber,  mSSr"'  ^^^^fi^     ^^^  therefore,  all  choose  to  join,  the  old 
joint  responsibi-  rule  was,  to  cousider  such  act  as  tantamount  to 

iity. 

an  acknowledgment  of  joint  responsibility  for  the 
But,  when  an  sums  SO  paid  (r).  This  rule  has  been,  occasionally, 
acted"in  the^trust,  relaxed  {s) ;  and  though  it  has  been  repeatedly 
loml'^^li^'  regretted  (0,  and  by  no  Judge  more  frequently  and 
\>hi'i  "'^^^y  ^y  energetically  than  by  Lord  Eldon,  that,  such  relaxa- 
ceipt.  tion  ever  was  admitted ;   yet  his  Lordship,  in  a 

modern  case,  stated,  that,  it  may  now  be  laid  down, 
that,  although  one  executor  has  joined  in  a  receipt, 
yet,  whether  he  is  liable  shall  depend  on  his  act- 
ing. 


(p)  Farrell  v.  Smith,  ft  Ball 
&  Beat.  S^2 ;  Kenyan  v.  Worth- 
ington,  2  Dick.  669 ;  Perry  v. 
Phelips,  10  Ves.  40. 

(q)  Pooley  v.  Ray,  1  P. 
Wms.  357;  Hercy  v.  Z)mi- 
woody,  2  Ves.  Junr.  93. 

(r)  Brice  v.  Stokes,  11  Ves. 
3£4;  Chambers  v.Minchin,7 
Ves.  198;  Doyle  y.  Blake,  % 


Sch.  &  Lef.  242. 

(*)  Harden  v.  Parsons,  1 
Eden,  148;  Westleyv.  Clarke, 
ibid.  360;  Havey  v.  Blakeman, 
4  Ves.  608. 

(0  Sadler  v.  Hobbs,  2  Br. 
117;  Chambers  v.  Minchin,  7 
Ves.  198;  Lord  Shipbrook  v. 
Lord  Hinchinbrook,  16  Vet. 
479. 
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Ing  («).  Lord  Eldon,  however,  at  the  same  time  add- 
ed, that,  the  old  rule, — ^by  which  joining  was  consid- 
ered as  acting, — was  a  plain  and  simple  one ;  but 
that,  in  the  distinctions  made,  since  the  rule  that 
joining  alone  does  not  impose  responsibility,  scarce- 
ly two  Judges  agree.    Upon  a  principle  analogous     if  one  executor 
to  the  old  rule  as  to  receipts,  it  has  been  decided,  at  the  sole  dis. 
that,  if  one  executor  in  trust,  join  in  a  transfer  of  ^uJ^or^  who 
stock,  or  do  any  other  act  placing  the  funds  at  Jj^^jjji^^jji^e^^ 
the  sole  disposal  of  his  co-executor,  upon  a  repre-  sponsible. 
sentation,  made  by  him,  that,  the  money  is  re- 
quired for  payment  of  the  testator's  debts;  though 
the  money,  in  consequence  of  such  negligent  act, 
may  come  to  the  hands  of  one  executor  only,  yet, 
the  other,  by  joining  in  such  transfer,  will  have 
made  himself  responsible,  so  far  as  the  proceeds 
may  have  been  misapplied ;  but  no  farther,  even 
although  the  fraudulent  executor  may,  from  a  dif- 
ferent source,  have  possessed  other  funds,  which 
might  have  been  applicable,  but  whicih  he  wast- 
ed (w). 

Whilst  the  right  to  probate  is  under  litigation  Whilst  probate 
in  the  Ecclesiastical  Court,  as  that  Court  may  ap-  "on"  drcu^ton- 
point  an  administrator  pendente  lite,  this  circum-  J^j^*  jXrfJre^icr 
stance  may,  in  ordinary  cases,  possibly  be  a  good  ©^ »  ^^^^  ^^ 

•^        .  \  ^   ^  ^  ^  Equity,  to  secure 

objection  against  the  interposition  of  the  Court  the  property, 
of  Chancery:  but,  wherever  fraud  stands  in  the 
way,  so  as  to  prevent  the   Ecclesiastical  Court 
from  acting  with  effect,  there  the  jurisdiction  of 

Chancery, 

(tt)   Walker  v.  Symonds^   3  Hinchinhrook,  II  Ve«.  253,  16 

Swanst.  64 ;  and  see  Lang  ford  Ves.  478 ;   Lan{*ford  v.  Gas^ 

V.  Gascoyne,  11  Ves.  335.  coyne,  11  Ves.  335;  Underwood 

(fi)  Lord  Shipbrook  v.  Lord  v.  Stevens,  1  Meriv.  717. 
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Chancery^  indisputably^  arises.    The  object  of  the 
suit  may  be  to  delay  probate^  with  the  intention 
of  keepings  meantime,  the  property  in  hands  which 
ought  not  to  retain  it :  or,  it  may  be  proper  that 
a  receiver  should  be  appointed,  which  is  a  direc- 
tion the  Ecclesiastical  Court  cannot  give,  until 
the  suit  for  probate  is  finaUy  determined;  and 
that  suit  may  be  the  subject  of  appeal,  which,  even 
without  intention  of  delay,  might  necessarily  con- 
sume much  time;    during  which  the  property 
might  be  wasted  (x). 
Where  evi-         The  right  of  an  executor  to  a  beneficial  interest 
ted»  to  support  in  the  assets  of  his  testator,  not  expressly  disposed 
cutSfcWm  to^  ^^>  ^^^y  ^®  excluded,  not  only  by  a  plain  declara^ 

beneadal  iuter.    j-J^^   ^f  tyug^.   j^  ^|jg  ^y|.   |,^^    j^y  circumstauces, 
eit  ID  hit  testa-  ^  ^      J 

toriMMtt.        indicated  by  the  will;  in  support  of  which,  parol 

evidence  may  be  given,  to  raise  a  presumption  of 
trust;  as,  on  the  other  hand,  the  executor  may  ad- 
duce evidence  to  repel  such  presumption.  But 
where  a  conclusive  intention  is  evid^it  on  the 
face  of  the  will,  parol  evidence  cannot  be  let  m,  on 
Au  executor    either  side  (y).  The  proposition,  sometimes  alleged, 

iieficiaiiy,  what  that,  the  appointment  of  an  executor  gives  him 

the  testator  ,,,  .j-  ji?«  ^  a.       x 

mewii  to  (lispoae  cvcry  thmg  uot  disposed  of,  IS  not  correct,    in 
^''  the  strongest  way  of  putting  it,  he  can  only  take 

what  the  testator  does  not  mean  to  dispose  of.     In 

the 

(«)  Atkinson  v.  Henshaw^  9t  Mad.  59 ;  Lynn  v.  Beaverp  1 

Ves.   &  Bea.  9d,  96;  BaU  v.  Turn.  &  Russ.  68;   Langham 

Oliver,  %  Ves.  &  Bea.  99 ;  Jonei  v.  Sandford^  2  Meriv.  17;   6rt- 

T.  Frost,  3  Mad.  8;   Ruther-  raudY.Hanbury,  ft  Meriv.  15S\ 

ford  V.  Douglas,  in  note  to  1  Pratt  v.  Sladden^  14  Ves.  197; 

Sim.  &  Stu.  112;  Richards  v.  Walton  v.  ^abon,  14  Ves.  32Z\ 

Chave,  1 2  Ves.  464.  Ract\field  ▼.  Careless,  %  P.  Wms. 

(y)    Gladding  v.    Yapp,   6  160. 
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the  case  of  a  lapse,  for  instance,  thoagh  not  dis-  thougii  the  in- 

11  11^1  J  tended  dispoai- 

posed  OT,  the  executor  would  not  take  the  lapsed  tion  may  foil. 
bequest.    So,  if  a  testator  appoint  an  executor  in 
trust,  but  omit  to  express  the  object  of  such  trust, 
in  that  case,  the  executor  will  not,  by  virtue  of  his 
office,  take  beneficially  (»).    And  where  a  testator     Aa  uufinubed 
leaves  a  palpably  unfinished  clause(a);  or  even  where  ^ay  exclude  the 
his  will  closes  with  an ''  &c.;*  this  will  be  understood  executors : 
as  an  indication,  that,  he  intended  a  further  dispo- 
sition, in  exclusion  of  the  claims  of  his  execu- 
tors (b).     But,  no  such  inference  can  be  drawn 
from  the  mere  circumstance,  that,  a  considerable 
space  is  left  blank,  between  the  last  legacy  given 
by  a  will,  and  the  testator's  signature  (e).    What- 
ever beneficial  interest  in  the  residue  of  a  testa- 
tor's  property,  two  executors,  as  such,  are  entitled 
to ;  if  the  property  be  not  reduced  into  possession 
before  the  death  of  one  executor,  the  whole  inter- 
est will  survive  to  the  other  (d).    A  legacy  to  one  but  not  a  legacy 

r  1  1.  ii*x  to  one  of  several 

of  several  executors ;  or  unequal  legacies  to  more  executors,  or  ud- 
than  one,  will  not  exclude  the  legal  title,  which  the  S>re\hSrcil 
executors,  as  such,  have  to  a  beneficial  interest  in 
the  property  of  their  testator,  not  disposed  of  to 
others;  by  giving  unequal  legacies,  the  testator 
may  have  only  intended  a  preference  pro  tanto  (e). 

But, 

(ss)  Dawson  v.   Clarke,   18  MardauniY.Hussey,4VesAlS. 

Ves.     254,     255;     Mence  v.  {c)  WhiU v.  Williams,  SWes. 

Mence,  18  Ves.  351 ;  Urquhart  &  Bea.  75. 

▼.  King,  7  Ves.  228.  (rf)  S.  C.    ibid.  Jackson  v. 

(a)    Knetvell    v.    Gardiner,  Jackson,  9  Ve&.  595;  Crooke\. 

Gilb.    £q.   Rep.    184;    Lord  Z)eranc{ef,  9  Ves.  204;  and  see 

North  ▼•  Purdon,  2  Ves,  Senr.  a  good  reason  assigned,  at  the 

496.  close  of  the  report  of  Cox  v. 

(6)    Bishop    of    Cloyne   v.  Queenlock,  2  Freem.  140. 

Yotmg,  2  Ves.  Senr*  91,  99;  {e)  Rawlings  v.  Jennings,  13 
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Generally,      But,  wherever  one  executor  is,  by  the  gift  of  a  le* 

where  one  exe-  ii?T_-  jj.i_iii 

cutor  is.  by  the  gacy  cxpressly  for  ni8  care  and  trouble,  clearly  a 
fr\^w*ai  to  Ae^  trustcc  as  to  the  residue ;  the  other  executors  are, 
residue,  the  other  creuerally,  also  trustccs :  for,  since  if  they  take  at 

executors  are        ®  •'  '' 

also  trustees.       all,  quct  cxccutors,  they  take  jointly,  they  most, 

without  special  circumstances,  all  be  trustees,  or 
all  take  the  residue  beneficially  {/).    Sir  William 
Grants  however,  has  observed,  that,  it  is  not  impos- 
sible for  a  testator  so  to  divide  the  executorship  as 
to  give  to  one  the  office,  to  the  other  the  benefit (g^): 
and,  an  infant,  being  a  co-executor,  was,  according- 
ly, determined  to  take  the  residue,  beneficially; 
though  the  other  executor  was  clearly  a  trustee. 
Qiurre ,  whe-  The  leamcd  Judge  last  named  has  assigned  (what> 
!IIfJ^nter«t"^ll  *<>  «^n  Ordinary  mind^  seem  very  cogent)  reasons^ 
exclude  an  exc-  £^y  holding,  that,  a  revcrsiouary  interest,  after  a 

life  interest,  would  exclude  an  executor;  quite  as 

clearly  as  a  direct  and  immediate  legacy  (A).    Lord 

Eldon,  however,  without  overruling,  has  thrown 

Legacies  to  the  somc  doubt  ou  this  dccision  (i).    But,  it  is  now 

not  exclude  tlTcm  q^itc  uudisputcd,  that,  legacies  to  the  next  of  kin 

from  the  residue.  Jq  ^^^  cxcIudc  them  from  the  residue  {k). 

Under  a  direc-  Wlicrc  an  cstatc  has  been  devised  to  infants,  a 
tateWvised^to^  direction  in  the  will,  that,  in  case  a  certain  contin* 
i^w^wfth^t*^    ^^^^  ^^^^*  should  happen,  the  estate  shall  be  sold, 

without 

Ves.  46 ;  Langham  y.  Sand-  Ves.  81. 

ford,  2  Meriv.  22,  17;  Gri^hs  {k)  Seley  v.  Wood,  10  Ves, 

V.  Hamilton,  12  Ves.  509.  75. 

(/)  Griffiths  V.  Hamilton,  12  (t)  Lynn  v.  Beaver,  1  Turn. 

Ves.   308 ;    Williams  y.  Jones,  &  Russ.  69. 

10  Ves.  81;    Sadler  v.  Turner,  (k)  Griffiths  v.  Hamilton,  12 

8  Ves.  628 ;    White  v.  Evans,  4  Ves.  309 ;   Seley  y.   Wood,  M 

Ves.  22.  suprh;   Clennell  y.  Lewthwakef 

(£)    Williams  y.  Jones,   10  2  Ves.  Jiinr.  472. 
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witl^out  saying  by  whom,  will  not  give  a  power  of  saying  by  whom, 

side,  by  implication,  to  the  executors:  should  the  have  no  power  to 

contingency  designated  arise  whilst  the  devisees  ^^''' 

still  continue  minors,  the  sale  must  be  suspended 

till  they  attain  their  legal  majority  (/).    To  enable  such  a  power 

_,     _  ..11  ™08t  be  exprett- 

executors  to  sell,  the  power  must  either  be  express-  jy  given,  or  ne- 
ly  given  te  them,  or  necessarily  be  implied  from  ^^^"^"^y'n'P**^^ 
the  produce  being  to  pass  through  their  hands  in 
the  execution  of  their  office ;  as  in  payment  of 
debts  and  legacies  (i»).     Where,  indeed,  the  legal    Where  the  heir 
estate  has  descended  upon  the  heir  at  law,  he  may  orderedto^effect 
be  directed  to  effect  the  sale,  and  distribute  the  **^®  "*'®' 
produce,  according  to  the  intent  of  the  testar 
tor  (»). 
The  presumption  of  Law  is,  that,  a  tei^tator^s    interest  on  le. 

,       ,    ,  ,  J  •         .^1  •  J    gacies,  from  the 

personal  estate  may  be  got  m  within  a  year;  and,  end  of  the  first 
though  there  may  be  many  cases  in  which  no  dili-  tSato?8dea«i: 
gence  could  actually  reduce  the  property  into 
posseisftion  at  the  end  of  a  year  from  the  testator^s 
death ;  yet,  constructive  receipt  by  the  executors 
is  held  equivalent  to  actual  receipt,  far  the  pur- 
pose of  giving  legatees  a  right  to  interest;  where 
the  testator  has  not  excluded  the  rule  of  the  Court, 
by  plainly  indicating  an  intention  inconsistent 
therewith  (o).  As  a  legacy,  fbr  the  payment  of 
which  no  other  period  is  assigned  by  the  will,  is 
not  due  till  the  end  of  a  year  after  the  testator's 

death; 

(2)  Patton-y.  Randail,  1  Jac.  Freem.  136. 

&  Walk.  196.  (o)    Wood  v.   Penoyre,   IS 

(m)  Bentham  v.  Wiltskire^  4  Yes.  384;  GaskellV,  Harman^ 

Mad.  49.  1 1  Ves:  498  ;  Elnin  v.  Elmn, 

(n)     Locton   v.    Locton,    %  8  Yes.  553. 
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death  (/>);  and  as  interest  can  only  be  claimed  lor 
non-payment  of  the  legacy  by  the  execntor  wh^ei 
due;  it  is  an  undisputed  general  rule,  that,  a  lega- 
cy carries  interest  only  from  the  expiration  of  the 
But.  a  specific  time  just  Specified.    That  general  rule,  however, 
i^^'i.^miJSSr  has  exceptions  {q);  a  specific  legacy  of  a  corpw 
gift. jMssing  both  passes  an  immediate  irift  of  the  fond,  with  all  its 

the  fund  and  itj    *  ° 

produce:  producc,  from  the  death  of  the  testator  (r);  and 

the  executor  must  detain  neither.  Another  excep- 
tion arises  where  a  legacy  is  given  to  the  infant 
child  of  the  testator.  The  foundations  of  this  lat* 
ter  exception,  it  has  been  said,  are,  the  natural  ob- 
ligation of  the  parent  to  provide  for  his  child,  and 
the  incompetence  of  the  child  to  give  a  discharge. 

mnd  where  a  le-  A  Court  of  Equity,  therefore,  according  to  the 

S^uifejf chud  of  ^^^^^'^^y  cited,  concludes  that  the  parent  has 
the  testator,  in-    postponed  payment  of  the  principal,  solely  in  re- 

terestmaybeim- *  .     •  . 

mediately  pay    spect  of  this  inability  to  give  a  discharge,  and  in- 
'  fers  an  intention  that  interest  shall  be  pud  im* 

mediately  (i).  A  more  obvious  reason,  perhaps, 
is  that  usually  assigned ;  namely,  the  helpless  im- 
becility of  the  infant  legatee,  and  its  incapacity  to 
support  itself  (0-  That  this  last  is  the  true 
ground,  may  be  concluded,  from  the  decisions 
which  have  established,  that,  it  is  only  in  cases 

where 

(p)  Hearle  v.  Greenhank^  S  (s)  Raven  v.  Waitet  M  m- 

Atk.   716;  Gibson  v.  BoU,7  prd;  CrtckeUy.  DoWy^^Ve^ 

Yes.  96.  Id. 

{q)  Raven  ▼.  Waite^l  Swanst.  (t)  Lowndes  v.  Lowndes,  15 

557.  Vee.  304;  Heath  v.  Perry,  » 

(r)  S.  C.  Kirby  v.  Potter,  4  Atk.  102;  Mitchell  v.  £oiver» 

Yes.  751;  BarringUm  v.  Tris^  3  Yes.  2S7. 
tram,  6  Yes.  349. 
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'Where  a  child  Is  otherwise  unprovided  for^  that  the  if  the  child  be 
exception  operates :  when  a  father  gives  a  legacy  vided  for. 
to  a  child,  it  will,  indeed,  (whether  it  be  an  abso- 
lutely vested  legacy,  or  not,)  carry  interest  from 
the  death  of  the  testator,  as  a  maintenance  for  the 
child,  where  no  other  fund  is  applicable  for  such 
maintenance  {u) ;  but  where  other  means  of  sup- 
port are  provided  for  the  child,  then,  if  the  legacy 
be  payable  at  a  future  day,  it  will  not  carry  inter- 
est until  the  day  of  payment  comes,  more  than  in 
the  case  of  a  legacy  to  a  perfect  stranger  (v) :  and 
the  executor  will  only  do  his  duty  to  t^e  testator^s 
general  estate  by  disallowing  any  claim  to  interest 
before  that  period  (tv).    A  possible  case  may  oc-    in  a  doubtiui 
cur,  in  which  a  testator,  having  expressly  pro vided  l^tolhe^n!' 
maintenance  up  to  a  certain  period,  has  left  a  ^"^  ®;jj^^*  ^^ 
chasm  unprovided  for ;  thus,  a  father  may  have  J«"^  *»?  ^hiid  to 

*  •'be  without  Mip* 

given  a  legacy  to  a  daughter,  payable  at  her  age  of  port, 
twenty-one  years,  and  have  directed  maintenance 
to  be  allowed  to  her  till  her  majority,  or  marriage, 
should  she  marry  at  eighteen;  in  such  a  doubtful 
case  as  to  the  intention,  a  Court  of  Equity  will 
lean  to  the  inference,  that,  the  father  did  not  mean 
his  child  should  have  nothing  in  the  interval  be- 
tween her  marriage,  and  the  period  when  the  lega* 
cy  was  payable ;  and  reasonable  maintenance  will 

be  allowed  (a?). 

The 

(«)  Cory  T.  AikeWf  1  Cox,  wprd;   Hearle  ▼.  Greenbank^ 

Stii^ ;  Harvey  t.  Harvey,  2  P.  S  Atk«  7 IS. 

Wins.2«.  (w)   Tyrrell  v.    Tyrrell,  4 

(v)  Wynch  v.  Wynch,  1  Cox,  Yes.  5. 

^Z6;  Ellis  y.  Ellis,  1  Sch.  &  {x)  Chambers  y.  Goldwin,  11 

Lcf.   5;  Heath  v.  Perry,  vbi  Ves.  2. 
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Interest  ob  a     The  general  rule  as  to  non-payment  of  interest 
to^^adi^t^oMo  upon  a  legacy,  before  sueli  legacy  becomes  due, 

chiid^  before  the  '^^^  ^^*  ^^  broken  in  upon  by  an  exception  in 
time  of  payment  favor  of  an  adult  legatee,  however  nearly  related 

to  the  testator  (y) ;  and,  a  fortiori,  not  in  fitvor  of 
illegitimate  children  (ss),  (who  in  legal  contempla- 
tion are  mere  strangers  (a),)  unless  it  can  be  col- 
lected, as  a  necessary  inference  from  the  whole 
will,  that,  the  testator  intended  to  give  interest  (6). 
or  to  an  infiint     E ven  in  the  case  of  a  grandchild,  an  executor  must 
S"tl!e"t«iatior  ^ot  take  upou  himsclf  to  pay  interest  upon  a  lega- 
\^^^lr^^^^^  cy^  by  way  of  maintenance,  when  it  is  not  express- 
ly provided  by  the  will:  for,  though^  it  has  been 
said.  Courts  of  Equity  will  struggle  in  favor  of  thf^ 
grandchild  (c) ;  yet,  it  seems*  there  must  be  some- 
thing more  than  the  mere  gift  of  a  legacy,  spme^ 
thing  indicating  that  the  testator  put  himself  in 
loco  parentis^  to  justify  a  Court  in  decreeing  payr 
ment  of  interest  on  such  l^acy,  for  his  mainte* 
No  maintenance  uauce  {d).    It  would  be  a  Still  greater  cxccss  of  an , 
which*in  wtwn  ©xecutor's  authority,  if  he  were  to  pay  interest,  by 
evcnta,  is  given    ^|^y  Qf  maintenance,  upon  a.  legacy  to  his  testator's 

grandchildren,  when  such  I^acy  is  not  given  ab- 
solutely, and  in  all  events ;  but,  subject  to  certain 
contingencies,  upon  which  it  is  bequeathed  over :  in 

such 

(y)    Raven    v.     Waite^     1  Waite^  ubi  supra. 
Swanst.  558.  (c)  Crickettv.  Dolby,  3  Ves. 

(2)  Perry  v.   Whitehead,   6  12;  GreenweU  v.  Greenwell,  5 

Ves.  547.  Ves.  1 94 ;  CoOis  v.  lUaekbume, 

(a)  Lowndes  v.  LonmdeSp  15  9  Ves.  470. 
Ves.  304.  (d)  Perry  v.   WhUehead,  6 

(5)    Beckford  ▼.    Tobin,   1  \eB.5^7\  Ramflmsv.GQldtraf, 

Ves.  Sear.  310;  EHisv.ElUs,  5  Ves.  443;  HiU  v.  HM^  3- 

1   Sch.  3e  Lef.  6;    Raven  y.  Ves.  3r  Bea.  186« 


over. 
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such  case,  even  a  Court  of  Equity  would  not  hcdd 

itself  competent  to  decree  interest  (^).    In  the     Even  in  favor 

.   /•  1  1  /.    1  -1 1  •#»  *i_  J     of  children,  if  the 

most  favored  case,  that  of  children, — it  the  words  word**  of  the  will 
of  the  will  do  not  authorize  the  application  of  in-  theappikat^onof 
terest  to  the  maintenance  of  infant  legatees,  a  ["^^i^ef^Eq^^ 
Court  of  Equity  never  goes  farther  than  to  s$.y,  wiii  (in  general) 

•^  .•■II     ^^^  make  the  or- 

that,  if  it  can  collect  hefore  it  all  the  individuals  der,  unlets aii  the 
who  may  he  entitled  to  the  fund,  so  as  to  make  to  n,ay^become  en- 
each  a  compensation  for  taking  from  him  part,  it  u^jf  court.^^^^'^^ 
will  grant  an  allowance  for  maintenance  (,/);  or.     Exception  to 
where  there  is  no  gift  over,  and  all  the  children  of 
a  family  are  to  take  equally,  and  under  the  same 
limitation;  there,  although  other  children  may  pos- 
hly  come  in  esse  after  the  order  made,  yet,  all  the 
children,  bpm  or  to  be  bom,  will  be  held  to  have  a 
common  interest>  and,  therefore,  the  interest  of  the 
fund,  as  far  as  it  may  be  required,  will  be  applicable 
to  maintenance  (g).    But,  if  the  will  contain,  sue-- 
cessive  limitations,  under  which  persons  not  in  being 
may  become  entitled,  it  is  not  sufficient  that  all  the 
parties  then  living,  presumptively  entitled,  are  be- 
fore the  Court ;  for  none  of  the  living  may  be  the 
parties  eventually  entitled  to  the  property.     In 
such  a  case,  an  order  for  maintenance  might  be,  in. 
effect,  to  give  to  one  person  the  property  of  ano- 
ther (A).     MHhere  all  the  possible  legatees  over  are 
in  esse  and  sui  Juris,  there,  of  course,  if  they  con- 
sent, 

(e)    Lamax  v.   Lomax,    11.  {g)    Errat    ▼.  Barlow^  14 

Ves.   48 ;  Errington  v,  Chap^  Ves.  2Q4 ;  Haley  v*  Bannister y 

many  l»  Ves.  25.  4  Mad.  280. 

(/)  Errat  v.   Barlowy   14  (A)  Marshall  v,  Holloway, 

Ves.  203;  Marshall  v.  HoUtH  ubi  supr^;  Ex  parte  Kebble^ 

way^  2  Swanst.  4S6.  1 1  Ves.  606. 
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sent,  no  difficulty  will  arise  in  obtaining  an  allow- 
ance for  maintenance  (t)«     And^  where  it  is  to 
be  collected  from  any  part  of  the  will,  that,  the 
testator  intended  maintenance  should  be  paid; 
mere  general  expressions,  in  a  particular  proviso, 
Priiici|Mi  of    will  not  defeat  that  intention  (k).     Sometimes, 
tuVc"  appHed^for  (but  Very  rarely,)  maintenance  will  be  allowed  out 
his  benefit.         ^f  tjj^  principal  of  an  infant's  fortune.     For  the 

purpose  of  putting  a  child  out  in  life,  the  princi- 
pal is  more  frequently  applied  (l) :  and,  in  proper 
cases,  the  executor  may  safely  do  this  without  an 
application  to  the  Court  (m). 
A  wife  not  en-      There  is  no  exception  admitted,  in  favor  of  the 
before  the  legacy  tcstator's  wifc,  to  the  general  rule,  that,  a  legacy 
is  payable.         ^^g  ^^^j^  y^^^  interest  before  it  is  payable  («). 

An  executor  in      Generally  speaking,  an  executor  in  trust  cannot 

trust  not  usually     •   .  .•        o  i  ^        1.1  j    i 

allowed  compen-  claim  Compensation  for  personal  trouble  and  loss 
T^\e:  *""       of  time  in  the  performance  of  trusts  under  a  will, 

however  onerous  the  duties :  if  the  nature  of  the 
trust  be  such  as  to  make  a  compensation  proper, 
a  special  case  ought,  regularly,  to  be  made  to  a 
Court  of  Equity,  before  the  trust  is  accepted  (o). 
There  is,  however,  high  authority  for  making  a  re- 
trospective allowance  to  an  executor,  as  a  compen- 
sation 


(t)    Fairman  v.   Green^  10  1  Jac.  &  Walk.  %5Z\  Harveff 

Ves.  48 ;  Errat  v.  Barlow^  14  v.  Harvey^  %  P*  Wms.  Stt. 

Ves.  203.  (m)    Lee  v.  Brown^  4  Ves. 

(A;)    Lyddon  v.  Lyddon,  14  369. 

Ves.  567,  citing,  HaU  v.  Car-  (n)    Stent   v.  RMnsany  12 

ter,  2  Atk.  358.  Ves.  461;   Raven  v.  Waite,  1 

(0  Walker  v.   fVetherell,  6  Swanst.  559. 

Ves.  474;  Swinnock  r.  Crisp,  (o)  Brocksop   v.  BarneSy  5 

2  Freem.  78;  Ex  parte  Green, .  Mad.  90. 
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sstion  for  his  labor  and  time^  employed  In  the 
execution  of  the  trusts  of  his  testator's  will  (j9). 
And  an  executor  who  has  acted  as  such  in  India^  but,  an  executor 

who  ■i&.s  Af^teci  ill 

on  passing  his  accounts  in  the  Court  of  Chancery  ludia  allowed 
here,  will  be  allowed  commission  upon  his  pay-  «>»*™»*'^°  • 
ments  and  receipts,  according  to  the  practice  in 
India  (q) :  when  no  legacy  has  been  given  to  such  ex- 
ecutor (r).  But  this  is  an  exception  to  the  general  a  factor,  or  a  sar- 
rule;  if  a  person,  who  has  been  constantly  in  the  mlde^executoV, 
habit  of  acting  as  factor  during  the  life  of  his  prin-  ^H,"^*^!" 
cipal,  be  appointed  executor,  he  cannot  claim  com- 
mission money  as  factor,  for  business  done  after 
he  accepted  that  office,  or,  at  any  rate,  only  in  re- 
spect of  goods  consigned  to  him  before  the  testa- 
tor's death  (s).    An  executor,  who  is  also  a  surviv- 
ing partner  of  his  testator,  can  claim  no  allow- 
ance for  his  management  of  the  co-partnerships 
trade  subsequently  to  the  death  of  the  testator  (t). 
The  personal  estate  of  a  party  who  has  contract- 
ed a  debt  by  mortgage,  is  applicable  to  its  dis- 
charge, in  favor  either  of  the  heir,  or  the  devisee 
of  the  mortgaged  estate  (n);  provided  other  credit- 
ors would  not,  by  such  an  arrangement,  be  de- 
prived of  their  just  debts  (w).    But,  notwithstand-     if  the  heir,  or 
ing  this  right  of  the  heir,  or  devisee,  if  either  of  Jl^^LSto 

them, 

(p)  Marshall  v.  HoUoway,         (t)  Burden  v.  Burden,  1  Ves. 

2  Swanst.  45S.  &  Bea.  172. 

(q)  Chetham  v.  Lord  Aud-         (v)  Robinson  v.  Gee,  1  Ves. 

ley,  4  Ves.  74.  Senr.  252. 

(r)  S.  C,  p.  75 ;  Freeman  v.         (w)    Galton  v.  Hancock,  2 

Fairlie,  S  Meriv.  28.  Atk.  431 ;  Manning  v.  Spoon- 

(#)  Scattergood  v.  Harrison,  er,  Z  Ves.  118. 
Moseley,  ISO. 
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employ  ihe  per-  them,  by  evcn  a  parol  assurance  that  he  wffl  not 
payment  of  lega-  raise  the  claim,  induce  the  executor  to  pay  lega- 
•ltem«nb*^rt  cies ;  it  would  be  a  fraud,  which  could  hope  for 
fnguiThtTafdt  ^^  countenance,  in  a  Court  of  Equity,  if  the  heir 
tributioD.  or  dcvisce  were  afterwards  to  call  on  the  executor 

to  exonerate  the  real  estate,  out  of  the  personal 
assets.  The  claim  would  be  barred;  not  only  if 
the  assets  had  been  distributed  on  the  faith  of  such 
an  engagement  previously  made ;  but  even  if  the 
distribution  had  merely  received  the  subsequent 
approbation  of  the  heir  or  devisee  («). 
In  what  cases  an      Legacies  cxprcssly  given  to  executors,  in  consid- 

executor  must  ..  n  mv.  j  x        t_i         ■!_•  ^  i 

act  as  such  to  en-  eration  01  the  care  and  trouble  which  may  be  re- 
Sicy!"'""  ^"^  *  '^  quired  in  the  execution  of  the  testator's  will,  of 

course,  cannot  be  claimed,  where  the  duties,  with 
which  they  were  connected,  have  been  renounc- 
ed (^).     And,  if  a  legacy  be  given  to  a  man  as  exe- 
cutor, whether  it  is  expressed  to  be  for  care  and 
pains,  or  not,  he  must,  in  order  to  entitle  himself  to 
the  legacy,  clothe  himself  with  the  character  of 
executor  (»).     The  burthen  of  proofs  that  a  legacy 
was  intended  for  an  executor  in  a  distinct  charac- 
ter, rests  with  him :  the  prima  facie  presumption 
and  in  what  in-  is,  that,  it  is  given  to  him  as  executor  {a).    But, 
be  entitled  to  the  where  a  legacy  is  given,  not  merely  in  contempla- 
hTact^ftf  he*^^  *^®^  ^^  future  services,  but  also,  in  token  of  regard, 
to  accri  Ihe^^  ^^^  ^^  actual  laches,  by  refusing  or  neglecting  to 

trusts  of  the  will.  aCCCpt 

(«)    Clinton    v.  Hooper,   1  (2)  Harrison  v.  Rowley,  4 

Ves.  Jiinr.  1 85.  Ves.216;  Read  v.  Deraynes, 

(y)  Freeman   v,   Fatrlie,    2  3  Br.  95. 

Meriv.     31;     Humberston    v.  (a)StackpooleY.  Honell,  IS 

Humhejston,  1  P.  Wma.  333.  Ves.  421. 
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accept  the  Irusts  of  tlie  testator's  will^  is  madeout^ 
the  legacy  cannot  be  withheld,  upon  an  apprehen- 
sion of  a  subsequent  breach  of  duty  {b).  And,  a 
l^g^y,  given  in  such  terms  as  those  last  stated, 
cannot  possibly  be  forfeited  by  the  death  of  the 
executor  before  he  has  acted,  to  any  but  a  very 
triiSing  extent,  in  the  execution  of  the  will:  or,  it 
is  presumable,  even  although  he  had  not  acted  at 
all,  if  he  had  no  fair  opportunity  of  doing  so,  but 
had  not  manifested  any  intention  to  renounce  the 
trust  (c). 

A  debt  due  by  an  executor  to  the  estate  of  his    Rule  as  to  debts 
testator  forms  part  of  such  testator's  assets;  for  cutor'^o  h?sTc8^ 
the  same  plain  reason  upon  which  an  executor,  or  ^^^'^^^i^^^^^^ 
administrator,  who  is  a  creditor,  may  retain ;  name- 
ly, because  he  cannot  sue  himself  (^.    And  this 
right  is  not  prejudiced  by  the  infancy,  or  lunacy, 
of  the  party  entitled  to  administration :  a  retainer 
of  what  is  due  to  him  will  be  valid,  notwithstand- 
ing that,  on  account  of  his  incapacity,  administra- 
tion has  been  granted  to  another  (e). 

Under  special  circumstances,  as,  for  instance,    when  a  creditor 
when  an  executor  becomes  insolvent,  or  colludes  lllltt^a^ul^a  tei 
with  persons  indebted  to  his  testator's  estate,  a  ^^ors debtors. 
creditor  of  the  testator's  may  be  allowed  to  prose- 
cute a  suit  against  the  debtors  (/). 

Notwithstanding 

(6)    Brydges  v.    Wottan,  1  /ip«,  2  Freem.  1 1 . 
Yes.  &  Bea.  1S4.  (e)  Franks  v.  Cooper,  4  Ves. 

(c)  Harrison  v.   Rowley^   4  764. 
Ves.  215  ;  Parsons  v.  Saffery,  (/)  Burroughs  v.  EUoUy  11 

9  Price,  583.  Ves.  S^\  Alsager  v.  Rowley,  6 

{d)  Simmons   v.    Guttcridge,  Ves.  750;  Doran  v.  Simpson^ 

13  Ves.  264;  Berry  v.  Usher,  4  Ves.  665. 
11  Ves.  90;  Philips  V.  Phil- 
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Admiaioii  of     Notwithstanding  an  executor  has  impro  vidently 

flflicts  not  AiWftvs 

conciittive.         admitted  assets^  in  his  answer  to  a  bill  by  creditors^ 

or  legatees^  it  is  within  the  jurisdiction  of  the 
Court,  to  permit  him  to  go  to  account;  upon  a 
strong  and  clear  case  made  out  that  the  admission 
was  a  mistake  (g).     As  a  general  rule,  however, 
an  executor  who  has  once  admitted  assets  is  held 
bound  by  such  admission  (A). 
Practice,  where      Formerly,  an  in&nt  legatee  was  obliged  to  file 
t^mfimteT*"^*^"  a  bill  against  the  executor,  who  could  not  safely 

pay  the  legacy  without  a  decree :  but,  under  the 
act  of  36  Geo.  3  (i),  the  executor  has  only  to  pay 
the  money  into  Court;  and  the  infant  when  of  age 
may  petition  for  it :  thereby  saving  great  expense 
to  the  residuary  legatees  (k). 
Relief  against  In  cascs  of  fraud  the  remedy  does  not  die  with 
execu  n.         ^j^^  persou  coumiitting  it,  but  the  same  relief  may 

be  had  against  his  executor,  to  the  extent  of  the 

111  special  cases,  assets  (I).    In  Ordinary  cases,  proceedings  against 

SSSflhfm  go   executors  or  administrators,  both  at  Law  and  in 

and^quiti^'^  Equity,  at  the  same  time,  would  be  inadmissible : 

but,  when  the  personal  representative  is  disposed 
to  give  a  preference,  by  confessing  judgments,  a 
creditor  may  obtain  leave  to  make  a  specud  elec- 
tion;  namely,  to  proceed  at  Law  to  recover  judg* 
ment,  with  a  stay  of  execution ;  and  likewise  to 
proceed  in  Equity  for  a  discovery  and  account  of 

assets. 

(g)  Young  V.  WaUer,  9  Ves*  {k)  Whapham  v.   Wmgfield^ 

365.  4  Yes.  631 :  and  see  Anon^fm. 

(A)  Roberts  v.   Roberts,   2  4  Mad.  228. 
Dick.  574.  (/)  Garth  v.   Cotton,  8  Atk. 

(t)  Cap.  52,  8.  32.  756. 
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wsets(m).    A-Wacvdue  fWnn  an  executor  who    Aieg«cymay 
admits  assi^,  is,  in  Equity,  a  debt  due  from  such  set-off. 
executor;  wiihin  the  statutes  of  bankrupts,  also, 
it  is  a  debt,  and  one  to  which  the  doctrine  of  set- 
off  is  applicable  (91) . 

Administration  granted  by  a  Court  of  a  foreign    Effect  of  ad- 
country,  cannot  be  taken  notice  of  in  the  Courts  ^J^  by°the 
here,  as  to  the  disposal  of  property  situated  in  this  ^^^f^^^^^^"^ 
country  (0) ;  but,  where  a  testator  has  left  no  es- 
tate in  England,  it  is  not  necessary  that  the  will 
should  be  proved  here  by  the  executor  (/>) ;  nor 
that  administration  should  be  taken  out  here,  to  a 
party  who  has  died  intestate,  with  respect  to  per- 
sonalty, which,  at  the  time  of  his  death,  was  with-  or  by  a  colonial 

•  i*i**j*x*  jii»i_»"L  •        jurisdictioii. 

.in  a  colonial  junsdiction,  and  of  which  possession 

has  been  obtained  by  virtue  of  an  administration 

there  granted  (^).     Whenever  administration  has     Acts  done  un- 

been  granted  irregularly,  or  has  been  obtained  by  mll^iStrattw^ii?^" 

fraud  or  surprise,  though  such  administration  be  S^^ViL^untTi^ 

voidable,  yet  acts  done  thereunder,  before  it  is  ac-  those  powers  are 

•^  repealed: 

tually  avoided,  will  be  valid;  and  it  is  by  suit  in 
the  Spiritual  Court  which  granted  it,  that  the  bow  that  repeal 
power  of  administration  ought  to  be  repealed  (r).  "  ^ 
Though,  if  the  Ecclesiastical  Judge  will  not  pur- 
sue 

(«)  Barker  v.  Dumaresquey  (p)  Jauncy  v.  Sealy,  1  Vem. 

SAtk.  119.  397. 

(tt)  Jeff$  V.  Wood,  2  P.  Wms.  {q)   Currie    v.    Btrcham,  1 

131 ;     Walcot  v.  HaU,  %  Br.  Dowl.  &  Ryl.  37. 

306.  (r)   Harrison    v.    Mitchell, 

(p)  Tqvrton  v.  Flower,  3  P.  Fitz-Gibbon,    304;    Blackbo- 

Wms.  370.     See,  ante,  p.  430.  rough  v.  Davis,  1  P.  Wms.  43« 

HH 
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sue  the  Law»  when  appealed  to,  a  mandtmius  may 
issue;  but,  it  seems,  that,  until  the  Spiritual  Court 
has  actually  erred  in  this  respect,  the  Court  of  or- 
dinary jurisdiction  will  not  anticipate  any  proba- 
The  EccietiM-  bility  of  such  erroneous  judgment  (^).    But,  where 

tical  Courts  can-     j»«aj.»i_  -l  ji  ^-i* 

not  repeal  admin-  admmistrati(m  oas  ouce  been  granted  regularly  m 
i^Vwiy  gMt.  «fl  i^espects,  it  is  not  competent  to  the  Ecclesfasti- 
cd;  even  though  ^  Courts  to  repeal  it,  on  the  ground  that  it  has 

the  power  be  *:  '  o 

abused:  been  abused ;  it  was  their  business  to  have  taken 

sufficient  security,  in  the  first  instance,  to  have 
gmurded  against  mal-administration :  and  if  the 
person  to  whom  they  hare  Improvidently  granted 

be  wasting  the  assets,  it  is  only  by 


what  remedy  all  action  of  devostiwit,  or,  in  proper  eases,  by 
r/h^'r'"    a  biUin  Equity,  that  such  fraud  can  be  correct 

ed(0. 
BanAfidtjptLy     Bmd  fide  payments  to  an  executor  who  has  ob- 

ciothed  with  taiuod  proboto  of  a  forged  will;  or  to  an  adminis- 
utration^ wfube  twtor  who  has  obtained  letters  of  administration 
protected.  Y}y  fraud,  will  be  protected:  for,  if  actions  had 

been  brought  in  such  cased,  the  debtors  could  not 

A  plaintiff  au-  havo  made  any  d^enoe  (u).    But,  with  respect  to 

under*  a^ro'SSe  ^^  oxecutor  himself,  who  has  surreptitiously  ob- 

SSti^    toined  probate  of  a  revoked  will,  and,  under  that 

<^^  authority,  has  commenced  a  suit  or  action ;  if  the 

probate  be  afterwards  recalled  by  the  prerogative 
Court,  the  costs  of  the  cause  will  be  thrown  upon 
the  party  who  so  improperly  instituted  the  pro- 
ceedings: 

(*)  Blackhormigh  v.  Davisy  1      219 ;  HiU  ▼.  Bird,  Aleya,  56. 
P.  Wnifi.  47,  48.  (u)    AUen  v.  Dundas,  1  T. 

(0  Thomasv,  BuUer,  1  Ventx.     R.  1 3 1 . 
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ceedings  (w) :  he  cannot  shelter  himself  under  the 
statute  (x),  which  only  protects^  from  costs  of  not 
proceeding  to  trials  a  plaintiff  suing  as  executor^ 
who  has  obtained  probate  without  fraud;  and  who 
has  been  guilty  of  no  laches. 

(w)  Shaw  V.   Man^ld,  7         (a:)  Stat.  14  Geo.  2,  c.l7. 
Price,  714. 
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CHAPTER  XIII. 


Fraud  in  Matters  ^  Trust. 

When  tnitt  tt  HEN  the  receipt  of  trust  monies  has  not  been 
IJJ^lThc  t^  acknowledged  under  hand  and  8eal(a),  a  breach  of 
te '  n^e?*^  ixvait  is  usually  considered  as  a  simple  contract 

debt^  chargeable  upon  the  personal  estate  only  of 

the  trustee  \h) :  but  the  assets  may  be  marshalled, 

and  the  cestms  que  trust  decreed  to  stand  in  the 

place  of  specialty  creditors,  if  these  latter  exhaust 

the  personalty  (r). 

and»  triMt  monies      In  giving  relief  against  the  misappropriation  of 

To  iMd?ISS^  trustrfunds,  the  great  difficulty  has  always  been, 

they  arc  clearly   gg  ^  following  moucy  into  land.    The  Court  of 

shewn  to  have  ^  •' 

been  employed    Chauccry,  Lord  Hardwickc  observes,  has  been  ve- 
in a  purchase  of  .  -•,.         ,.  ,,         .. 

that  kind :         ry  cautious  of  domg  this ;  but  has  done  it  m  some 

cases.  No  one,  his  Lordship  adds,  will  deny,  that, 
the  Court  should  follow  the  money,  if  it  were  ac- 
tually proved  to  have  been  laid  out  in  land:  the 
doubt  with  the  Court,  in  these  cases,  has  been  as 
parol  evidence  to  to  the  proof;  there  is  difficulty  in  receiving  pa- 
SSInadmSbi"  ^ol  proof;  that  might  let  m  perjury;  but  money 

has 

(a)   Gifford  y.  Manley,  Ca.  (c)  Cox  v.  Baieman^  ft  Yes. 

femp.  Talb.  110;  Deg  v.  Deg^  Senr.  19:  it  may  be  obaerved, 

ft  P.  Wms.  414.  that,  in  this  case,  the  real  estate 

(i)  Vernon  v.    Vamdrey^  ft  was  in  Ireknd, 
Atk.  119. 
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has  always  been  followed  into  land,  when  the  fact 
has  been  admitted  by  the  answer  of  the  party  who 
so  invested  the  money;    His  Lordship  concluded, 
by  referring  it  to  the  Master  to  inquire,  whether, 
in  the  case  before  him,  lands  had  been  purchased 
with  the  trust  monies  (d):  thus,  in  fact,  deciding 
in  favor  of  the  admission  of  parol  evidence.    Sir    Precedents  in 
Thomas  Clarke,  M.  R.  had  previously  made,  though 
with  reluctance,  a  similar  order;  and,  on  receiving 
the  Master's  report  that  trust  monies  had  been  in- 
vested in  land,  declared,  that, "  the  money  ought  to 
be  considered  in  the  same  plight  and  condition  as 
if  it  had  not  been  invested ;  and  subject  to  the 
same  trusts  and  limitations  (e)J*    In  the  course  of 
the  discussions  upon  these  cases,  two  other  prece- 
dents (y)  were  cited,  in  which  similar  inquiries 
wete  directed ;  and  one  case  (g),  in  which  Sir  John 
Strange,  M.  R.,  declared  the  land  to  be  liable,  with* 
out  directing  a  previous  inquiry.    On  the  other  and  the  caaea  im- 
hand,  three  cases  were  relied  on  (Kirh  v.  Wehb  (A),  ^^^^. 
Halcotv.  Marchant{i),  BXid Kinder  v.  Milward{i),) 
in  which  the  cestuis  que  ^m^^  could  obtain  no  re- 
lief: but,  in  the  two  first  of  these  cases,  it  should  be     Ezpren  proof 
observed, there  was  no  express  proof,  that,  the  lands  Safth^iSTIT 
were  bought  with  the  trust  monies:  had  that  been  ^?J?!?^"^* 

^  '  with  the  trast 

made  moniei  t 

(d)  Lane  ▼.  DighUm^  AmM.     Jones  \  of  which  no  further  re- 
4i\Z\'R}faU  "v,  RyaU^  %  Atk.     port  has  been  found. 

£9:  and  aee  Taylor  v.  Plmmer^  (g)  Hardacre  v.  Massenger^ 

3  Mau.  &  Sel.  574.  not  reported. 

(e)  Lane  v.  DighUm^  Ambl.  (A)    %  Freem.  230;  Prec.  in 
412,  413.  Gha.  84. 

(/)  Balguy  V.  HamUon^  re-         (t)  Prec.  in  Cha.  168. 
ported,  but  not  as  to  this  point,         {k)  Prec.  in  Cha.  172, 
iii  Moseley,  187,  and  Jones  y. 
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made  o«t^  Sir  JMm  Trevor,  M.  R.,  was  of  &pimtm, 
tlttt,  the  deeisions  fiiight  bare  beeftJKiieretit:  and, 
in  the  third  case,  the  Master  of  the  Rolls  decreed 
in  favOT  <ef  the  atsiui  que  trust;  though,  it  is  true, 
the  Lord  Keeper,  Wright,  reversed  that  decree ; 
thii  WM  not       but  this  reversal  is  of  little  weight,  as  it  was  made, 

In7he^<»ie  of  ^  professcdly,  upon  the  authority  of  Kirk  v.  Weib; 

Ktrk  ?.  Wehh.  ^jjj^jj  ^jjg^^  ^Q  jj^y^  ^j^jj^  wanted  one  of  the  in- 
dispensable requisifes  for  enabling  a  Court  of 
Equity  to  foUow  trust  monies  into  lands ;  as  it  was 
not  there  made  out,  thai,  the  trust  monies  {I)  had 
been  employed  in  the  purchase.  It  eould  afford, 
therefore,  no  sound  precedent,  for  a  ease  in  which 
such  jHTOof  of  the  inveetment  w^as  given.  Indeed, 
when,  in  another  case,  the  same  bust-named  Judge 
wiiere  there    refused  to  follow  triist  money  into  lands;  he  did 

^?  ma>^lr    ^  <**  other,  and  Itss  untenable,  grounds ;  assigning 

?  n"*^*^^^*  ^^  as  Ws  reason,  that,  in  the  case  before  him,  such  re- 

follow  the  trust  '  '  .  ' 

moniet  into  land.  Hef  WBS  Unnecessary;  there  being  no  d^ciency  of 

personal  assets  of  the  trustee,  to  answer  the  de^ 

Lord  King,  C.  mauds  of  the  cestui  que  trust  (m).    Lord  King,  C, 

tZfr^t  monies  did,  it  is  true,  ky  it  down  broadly,  that,  if  a  re- 

tow3i"So  bod!"  <5eiver  of  rents  should  invest  all  the  monies  in  a 

purchase  of  land ;  or,  if  an  eitecutor  should  rea- 
lize all  his  testator^s  assets;  and,  in  either  case,  the 
party  so  misapplying  the  money  should  afterwards 
die  insQlvent;  yet  a  Court  of  Equity  could  not 
unless  the  trustee  charce  the  land:  His  Lordship  admitted,  however, 
d^?The  r^^pt  that  if  a  trustee  owned,  by  deed,  the  receipt  of 
il^'iulJIStoeir^  **^®  money,  and  that  he  had  laid  out  the  same  in  the 

thereof:  purchaSB 

(J)  Denton  v.  Daviet,  18  Ves.      518. 
502 ;  Perry  v.  Phelips,  17  Ves.         (m)  Herom  v.  Heron,  Prec.  io 
188;  Lench  v.  Lench,  10  Ves.      Ch^l63:  hut  see,  post,  ^.47%. 


TRUST&  471 

purchase  of  laads;  this  would  amoont  to  a  deekir 

ration  of  triuit>  and  raise  a  i^eific  lien  upon  those 

estates  (^);    Hia  Lords^p's  difficulty,  Hiertfore, 

was  not  as  to  the  pfloeipH  hut  as  to  the  mode 

of  proving  the  ppdiminary  fiiot«    But>  whatever  but  the  admiasi* 

douht  may  have  been  formerly  entertained  on  this  evidence^Mlems 

subject;  it  seems  now  quite  settled,  not  only  that  "^^  established: 

money  may,  in  this  manner,  be  foUowed  into  land, 

but  thai  a  claim  of  the  kind  may  he  supported  by 

parol  evidence  (o);  for  trusts  iy  implieation,  or  trusta  bv  opera- 

Qperation  of  Latw,  are  not  within  the  statute  of  not  within  the 

finuds  (p);  if  they  were,  that  statute  would  tend  "^^  "^  ^'*"^- 

to  proiQote  frauds  rather  than  pre^nt  them  (^). 

Nor  is  it,  in  aay  ease,  necessary  that  a.trust  should    a  trust  need 

,  ."11  ..•  .»  ••  ^x"la      oot  be  created 

be  created  by  wntmg;  the  provisions  of  .the  sta*  by  writing. 
tiHe  are  satisfied  if  the  trust  be  manifested  by  a  sub«- 
sequeot  writing  (f )• 

Still,  although  personalty  misapplied  by  a  trus-  where  land  has 
tee  may  be  traced  into  the  purchase  of  land,  and  |^^^  £^! 
parol  proof  of  that  fact  is  allowable;  it  does  not  ^^J^^^^^ 
follow,  that,  in  dll  cases,  if  the  mraof  of  the  conver*  with  trust  mo. 

1  •  t*  i^-iii  1        '"®*»  ^^^  cestui 

sion  be  satissEu^tory,  the  lands  purchased  must  be-  que  trust  wtii 
long  to  the  cestui  que  tm^  of  the  money  with  but  not  rStiieto,' 
which  it  was  purchased :  tihe  personal  estate  so  chliS^*  ^  ^"'^" 
misapplied  may,  as  to  the  right  owner,  retain  the 

character 

•  > 

(n)  Deg  V.  Deg,  %  P.  Wms.  (j)  Yomg  v.  Peachy,  2  Atk. 

414:  and  see  Giffordv.Man-  i5Q,%57\    WilUs  v.  WUlis,  2 

ley,  Ca.  temp.  Tdlh,  109;  Am-  Atk.   71;   Anonym,   St  Ventr. 

hrose  V.  Ambrose,  1  P.  Wms.  861. 

321.  (r)  Forster  v,  Hak,  S  Ves. 

(o)  Lench  v.  Lench,  10  Ves.  707;    S.  C,  on  appeal,  5  Ves, 

517.  SI  5:  See  the  7th^  section  of  the 

(p)  Stat.  29  Car.  2,  c.  3.  Statute  of  Frauds. 
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character  of  personal  property^  chargeable  indeed* 
upon,  and  demandable  out  of,  real  estate  so  honght^ 
but  it  may  only  constitute  a  lien  Upon,  net  give  a^ 
title  to,  the  estate  itself:  to  this  limited  extent  tlie 
equity  of  a  case  must,  plainly,  be  confined,  when 
an  estate  shall  appear  to  have  been  purchased  by  & 
trustee,  partly  with  his  own  and  partly  with  trust^ 
it  would  be  dif.  mouies  (s).    But,  if  the  purchaae  be  made  exclu- 
i^lf 'the^hoie  sivcly  with  the  funds  belonging  to  the  ceHvi  q^ 
S^de'^tfa  "trust  t^'^^s  it  would  appear  to  be  most  consonant  to 
^^^  the  general  principles  of  Courts  of  Equity,  that,  the 

cestm  que  trust  should  be  at  liberty  to  elect,  whe- 
ther he  will  take  the  estate,  or  have  the  money  re- 
stored, with  interest :  for,  the  impropriety  of  spe- 
culation, by  one  whose  duty  it  is  to  secure  the 
property  for  the  right  owner,  is,  surely,  not  done 
away  by  his  choosing  to  speculate  in  land,  rather 
than  in  commerce ;  and  the  rule  is  well  established, 
as  to  an  executor  (/),  (and  the  principle  is  equally  ap- 
plicable to  any  other  trustee  (u),)  that,  if  he  will  take 
upon  himself  to  act,  with  regard  to  the  property 
he  holds  as  executor,  in  any  other  manner  than  his 
trust  requires,  he  puts  himself  into  this  situation, 
that  he  cannot  be  a  gainer  by  it:  any  gain  made 
must  be  for  the  benefit  of  the  cestui  que  trust. 
The  posseMiop  As  the  posscssiou  of  the  trustee  is  the  possession 
the  ^mcnion  of  of  the  ccstui  que  trust;  so  long  as  the  relation  con- 

(/)  Lewu  V.  MaddockSf  17  60;  HeathcoteY.  Hulme,  I  J«c. 

Ves.  58;  Savage  v,  Carroll,  1  &  Walk.  131;  Adtfe  v.  FeuU- 

Ba.  &  Beat.  285.  leteau,  1  Cox,  t5. 

(0  Piety  y.  Stace,  A:  Ves.  (ti)  Bale  v.  Scales,  12  Ves. 

622 ;  Forrest  v.  EUoes^  4  Ves.  405 ;  Sanderson  v.  Walker ,  13 

497;  Ex  parte  James,  8  Ves.  Ves.  603;  Ex  parte  Lacey,  6 

350 ;  Roche  v.  HarU,  1 1  Ves.  Ves.  629. 
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tinues  unbroken  by  any  act,  adverse  or  otherwise, 
putting  an  end  thereto;  so  long  the  trustee  is 
bound  to  protect  the  interest  of  the  cestui  que 
trust;  without  the  necessity  of  any  interposition 
on  his  part:  and  the  length  of  time  during  which  and,  whilst  the 
he  has  omitted  to  discharge  his  trust,  can  form  no  ^^^uobroken, 
bar  to  his  responsibiKty.    The  mischief  of  a  pur-  J^nf  J^f  baTtbe 
chase  from  a  cestui  que  trust  is  always  great;  but  trurtee's  respon- 
it  would  be  monstrous,  if  the  trustee  could  fix  a 
price,  and  buy  the  estate  from  himself,  tacitly, 
without  a  word  said  to  his  cestm  que  trust;  and  or  set  up  an  ad- 
then  contend,  that,  he  had  placed  himself  fai  the  ^^^^^^^i"*^*"^ 
situation  of  an  owner  by  adverse  title;  and,  that, 
by.  lapse  of  time,  the  estate  had  grown  into  his  ab- 
solute property.    If  a  case  of  this  kind  be  alleged, 
inquiries  will,  almost  after  any  length  of  time,  be 
directed,  to  ascertain  the  fitcts,  and  do  what  Equity 
may  prescribe  (w).      And  although  the  circum-  •  a  purchase  by 
stances  may  not  afford  such  palpable  evidence  of  LSf^J  t^^ 
fraud,  yet,  whenever  a  trustee  purchases  the  es-  ^,J^,^ 
tate  of  his  cestui  que  trusty  such  a  transaction  is  so  ioBtances  be  sup- 

_  _         ,  .  .  ported: 

open  to  abuse,  that,  it  cannot  (except  m  very  spe- 
cial cases,)  be  sustained  in  Equity  {x) :  and  the  ap- 
plication of  this  principle  will  not  depend  upon  any 
nice  inquiry  whether  the  sale  was,  or  was  not,  fair- 
ly conducted  (y) ;  if  such  an  investigation  were 
thought  necessary,  before  any  bargain,  obtained  by 
persons  standing  in  situations  of  influence  and 

trust, 

(w)  Chalmer  v.  Brctdley^  1  Merir.  208. 

Jac.  &  Walk.  67:  and  see  tn>  (y)RandaUy.ErringUm,\0 

frh,  pp.  476, 478.  Ves.  428;    Ex  parte  Bennett, 

{x)  Morse  v.  Royal,  \%  Ves.  10  Ves.  ^%5. 
972 ;  Downes  ▼»  Qrazehtooh,  8 
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tmBt,  ooiild  be  set  aside;  the  ingenuity  of  fraud 
for  the  broad  rule  might,  in  Diaay  oses,  elude  detection  (s) :  but  the 
muit  Mil  to  Ci^  broad  rale  is,  that,  no  maa  shall  sell  to  himself, 
"^if  a  tnwtee  for  Th®  ^^^7  ^^7  ™  which  a  trusteo  can  protect  his 
"reh^  Sc  **  ^  purchase  of  propttty  belonging  to  infnt  Ge^tuis  qme 
trust  estate,  he  trust,  ( when  be  sees  it  is  absolutely  necessary  the 
only  by  appika'  estate  should  be  sold,  and  he  is  ready  to  gire  mom 
Equity:  ^""^  any  «^«  «*»e,)  is,  to  file  a  hiU,  and  apply  to 

the  Court,  by  motion>  for  permisnon  to  become 

the  purchaser.    If  he  made  a  sufficient  ease,  a 

Court  of  Equity  would,.not  bresk  thz^i^h  its  rafe^ 

but,  take  the  party  out  of  the  operaition  ^  the  rule, 

by  divesting  him,  qwad  h^c,  of  his  character  of 

If  the  ceitui    tr  ustec  (a).    If  the  cestwi  que  trust  be  an  adult,  and 

tSILhXy  expreai  ^  ^^  respects  a  free  agent,  by  express  agreement 

hSr?^\i^  ^^^^  ^^  **^^  trustee  may  become  the  purchaser 

may  qualify  him-  of  the  tfust  cstste :  OP  he  uuLy  altogether  diveat 

self  tok)econie 

the  purchaser,    himself  of  the  character  of  trustee,  and  ibua  quar 

lify  himself  to  become  the  purchaser.  But,  whflst 

he  continues  to  be  a  trustee,  he  cannot,  without 

express  authority  from  his  cestui  que  trust,  hare 

any  thing  to  do  with  the  trust  properly  as  a  puv- 

Qtutre,  whe    chaser  (A).    It  has,  indeed,  been  said,  that,  if  the 

maJbuyX  valid  title  to  lauds  dovised,  or  descended,  to  au  iu&nt,  bc 

^l^^ftok^s    ^^  ^^^  ™  ^  *^^^^  person;  the  trustee  or  guardian 

devised  (by  in-    ^f  ^^^  infant  may  buy  in  the  title  of  such  third  per- 

firm  title),  to  his  J         J  r 

infiiDt  eeouiqw  SOU ;  and,  that,  this  shall  not  be  taken  to  be  a  trust 

for 

(«)  Parhes  v.  WJwte,  1 1  Ves.  Ves.  681;  Sanderson  v.  Walker^ 

226 ;  Whkhcote  v.  hamrencey  S  13  Vea:  303. 

Ves.  752;  Hatch  v.  Hatch,  9  (b)Donmes  v.  Grwstebrook^  S 

Vea.  297 ;  Lister  v.   Lister,  6  Meriv.   208 ;     Woodhmut    t. 

Ves.  632.  Meredith,  1  Jac.  &  Walk.  222. 

(a)  Campbell  v.    Walker,  5  See,  post,  p.  479, 
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for  the  iafmt  (r).  It  is  presumed^  however,  this 
oan  only  he  law  when  the  reality  of  the  third  per- 
son's  title  has  he^i  judicially,  determined;  and 
this  without  any  collusive  management,  or  laches, 
on  the  partiif  the  trustee.  If  the  question  of  title 
was  at  all  disputable,  who  was  to  dispute  it,  after 
the  trustee  had  deprived  himself  of  the  power,  or, 
at  all  events,  of  the  inclination  to  do  so  (d)  ? 

However,  where  a  trustee,  or  other  party  hold*    Where  a  trac- 
ing a  confidential  situation,  has  purchased  the  in-  wedTto  rem  Jd, 
terests  of  a  party  whom  it  was  his  duty  to  protect;  ume/i^^^Iii^ 
after  he  has  been  allowed  to  regain  in  possession  "^^  pf  an  oitate 

•  ,  .        purchased  from 

a  length  of  time,  as  absolute  owner,  without  im-  one  whom  it  was 
peachment  of  his  purchase,  (the  eesUd  que  trust  tect;  the  dei^y^ 
lying  by,  and  laboring  under  no  legally  acknow-  Stie  ufreii^*^ 
ledged  disability  to  maintain  his  claims,)  the  delay  "gjf  ""^p"'" 
may  materially  f^ectthetitle  to  relief  against  such 
purchase :  for  the  laches  may,  in  itself,  be  unjust, 
and  contrary  to  equity  and  good  conscience  (e) :  the 
property  may  have  passed  through  the  hands  of  I 

many  innocent  purchasers,  who,  relying  upon  the 
undisturbed  possession,  have,  imder  that  idea,  laid 
out  considerable  sums  of  money  in  improve* 
m^its  (/) :  but,  of  course,  if  notice  of  the  trust  be 
charged,  and  proved,  the  fact  that  there  have  been 
mesne  assignments  will  not  affect  the  equity  to  set 
aside  the  transaction  (g*).  Generally  speaking.  Generally  speak- 
however,  when  a  party  has  been  guilty  of  such  J^lgidfwSidbar 

laches  ^^^^^^^^'tl^ 

bar  an  eqaitable 

(c)  Lesley's  case,  2  Freem.  52.     Rorke,  2  Sch.  &  Lef.  67«.  ^^'"'  i 

(d)  Combes  v.  Throckmor^         {f)Bonney  v.  Ridgard^  1 
ton,  citedt6tJ.  Cox,  149. 

{e)  Chalmer  v.   Bradley ,  1         {g)  Attorney  General  v.  Lord 
Jac.  &   Walk.   6S;    Webb  v.     Z)tt<^^y,  Cooper,  146.  | 
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laches  in  prosecuting  his  equitable  title,  as  would 
bar  him  if  his  title  were  solely  at  Law,  be  will 
ETen  in  caKs  be  barred  in  Equity  (h).    Even  in  cases  of  fraud, 
f^^  from  a  wise  consideration  of  the  paramount  im- 

portance of  quieting  men's  titles,  and  upon  the 
principle,  that,  expedit  reipublicte  ut  dtfiviis  litium; 
although  the  statutes  of  limitations,  it  has  been 
held,  do  not  apply  to  any  equitable  demand.  Courts 
of  Equity  adopt  them;  or,  at  least,  generally,  take 
the  same  limitations  for  their  guide,  in  cases  ana- 
logous to  those  in  which  the  statutes  apply  at 
leugth  of  time    Law  (%).    But  though  length  of  time  may  bar  the 
^c^m^wlcre  j^*^st  claims,  where  there  has  been  possession 
there  has  been    under  an  adversc  title;   and  the  mere  fact  that 

lion  under 


an  adverse  title;  there  has  been,  all  the  tmie,  an  outstandmir  legal 

though  all  the  ,  . '  ,      ,        '  .„  .^ 

time  an  outstand-  cstatc  Tcstcd  m  a  naked  trustee,  will  not  vary  the 
hu  been  vested  casc  (k) ;  (for  that  would  be,  in  effect,  to  determine 
in^a  naked  trus-  ^^^  ^^^  equitable  estate  could  ever  be  barred  by 

H  would  be  dif-  l^i^gth  of  time :)  still,  when  the  possession  has  been 
ferent  if  the  pos-  — jj^f  coustructivelv,  in  a  mere  naked  trustee,  but 

session  had  been  '  '' 

in  one  who  enter-  — actually  ih  ouc  who  entered  under,  and  hyvir- 

ed  under  the  ^    ,  i  .  .  ^  i_ 

trust:  tue  of  the  trust;  his  possession  cannot  be  consi- 

dered as  adverse  to  the  real  title;  to  which,  there- 
and  who  had      fore,  such  posscssiou  will  be  referred  (J).    But,  if 

reid^titir*^**  ^^^  ^^^^  trustee  refuse  to  render  any  account  of  the 

proceeds 

(/i)  Bond  V.  HopJcUu,  1  Sch.  gard,  1  Cox,  149. 
&  Lef.  429 ;  Cholmondeley  v.  {k)  Cholmondeley  v.  CUntan, 

CUnton,  2  Jac.  &  Walk,  199:  2    Jac.  &  Walk.   146,    175; 

see  qualifications  of  the  rule,  Harmood  v.  Oglandert  6  Ves. 

under  the  head  of  "  Settlement,  217. 
Conveyance,  &c."  (/)  Cholmondeley  v.  Clinton^ 

(t)  Stackhouse  v.   Bamston^  %  Jac.  &  Walk.  170:  and  see, 

10  Ves.  467;  Bonney  ▼.  Rid-  supra^  p.  472,  et  infra,  p.  478. 
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proceeds  of  the  estate,  and,  also,  deny  the  title  of 
the  cestui  que  trust;  from  the  period  of  such  deni- 
al, his  possession  must,  necessarily,  be  looked  upon 
as  adverse ;  the  statute  will  begin  to  run,  and  if 
relief  is  not  sought  within  the  time  thereby  pre- 
scribed, the  equitable  estate  will  be  as  conclusively 
barred  as  a  legalestate,  under  similar  circumstances 
of  laches  would  be  (m) :  for  though,  to  constitute  a    To  constitute  a 
title  by  disseisin,  a  wrongful  entry  may,  in  legal  a  VrongfuTw!^ 
strictness,  be  required  (»);   still  if  the  negligent  JJ^^j^j^J^^  ^^^ 
owner  has  forfeited  his  right  to  recover;  the  es-  quired;  but 

,  where  the  negli- 

tate,  whether  legal  or  equitable,  must  either  de-  gent  owner  has . 

1  4i_     ^  1^  1.      J.  —L  forfeited  his  right 

volve  on  the  Crown ;  pass  by  escheat ;  become  an  to  recover,  the 
Juereditas  jaeens,  to  which  no  one  can  lay  claim;  wUh^the  ^tui'" 
or,  it  must  belong  to  the  actual  possessor :  the  Law  powcssor;  though 
has  decided  m  favor  of  the  latter  claim,  and  settled  been,  originally, 

a  trustee. 

that  twenty  years  adverse  possession  gives  a  posi- 
tive title  to  the  defendant  in  a  possessory  action: 
it  is  not  only  a  bar  to  the  action  or  remedy  of  the 
plaintiff,  but  takes  away  his  right  of  possession  (o) : 
it  follows,  as  a  necessary  corollary,  that  he  will  have 
lost  every  pretence  of  title,  by  the  expiration  of 
the  time  allowed  for  bringing  a  writ  of  right;  be- 
fore he  begins  to  pursue  that  form  of  action.   But,     A  fine  ie?ied 
should  a  person  who  has  obtained  possession  of  an  whosTpMession 
estate  by  fraud,  subsequently  procure  an  assign-  aavereTwuT"'^ 
ment  of  elegits  affecting  the  estate ;  and  then  levy  operate  nothing. 
a  fine  thereof,  he  will  gain  no  title  by  virtue  of 
such  fine,  and  non-claim  thereon :  his  possession, 

at 

(m)  Ftshar  v.  Prossatf  Cowp.      &  Sel.  i75, 
218.  (o)  Taylor,  on  demise  of  ^t- 

(n)  Doe  V.  Perkins^  3  Mao.      kyns,  ▼.  Horde,  1  Burr.  119. 
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at  tke  time  of  levying  the  fine,  iriU  be  referred  to 
his  title  under  the  elegitg;  and  not  to  his  tortuous 
fireehold  gained  by  disseisin :  his  fine,  therefore, 
will  operate  nothing ;  there  being,  in  oontemplatiotf 
of  Equity,  no  adverse  possession  (p) :  for  wrong* 
ful  possession  will  never  be  imputed^  where  it  can 
Equiwwuiiet  be  referred  to  just  title  (g).  And  it  there  were 
fttad  uidcoTio:  ^^J  doubt  as  to  the  l^al  openstion  of  such  a*  fine^ 

there  is  still  another  ground  upon  which  a  Court 
of  Equity  would  set  it  aside,  as  it  would  any  otbef 
conveyance,— and  that  is,  fracud  and  covin  (r).  Or, 
or,  rattier,  eon-  it  would  be  more  correct  to  say,  not  that  Equity 
have  wron^iiy  wiould  absolutely  Set  aside  a  fine  fraudulently  ob- 
by  tlldTrSf w  tained,  but,  that,  it  would  consider  all  those  who 
triMtees.  have  WTongfuUy  taken  an  estate  by  such  fine,  as 

trustees  for  the  persons  definraded ;  and  decree  a 
reconveyance;  on  the  general  ground  of  laying 
hold  of  the  ill  conscience  of  the  parties,  and  mahdng 
them  do  what  is  necessary  for  restoring  matters  to 
their  fiurmer  situation  (#). 

Whilst  we  are  upon  tiie  subject  of  limitation  of 
actions,  it  may  not  be  irrdevant  to  notice,  that,  it 
has  been  said,  if  a  person  has  been  prevailed  upon, 
by  artful  promises  not  to  prosecute  his  claim,  till 


(p)  Conroy  v.  Coalfield^  2 
Ba.  &  Beat.  m. 

(?)  ^^gory  V.  Mkchelly  18 
Ves.  SS3;  Buekmastefw.  HoT" 
rapf  13  Ves.  474;  Kennedey  ▼. 
Daly,  1  Sch.  &  Lef.  378; 
CUnan  v.  Cooke,  1  Sch.  &  Lef. 
41;  Morphett  ▼.  JoneSf  1 
Swanit.  181 :  and  see,  ante,  p. 
476. 


his 

(r)  Conroy  v.  Cadjield^  % 
Ba.  8e  Beat.  272. 

{$)  Wiikinson  v.  BrayfieU,  S 
Vem.  507;  HMntrd  t.  GUU- 
brand,  cited  in  1  Roll's  Rep. 
115,  116;  PickeU  ▼.  Loggon, 
14  Ves.  234 :  and  see  the  bead 
of  "  Frauds  in  matters  of  Con- 
veyance:" and  also  the  chapter 
on  "Lunacy." 


TRUSTS.  479 

his  debt  is  barred  at  Law  by  the  statute  of  limita- 
tions ;  it  might  be  a  serious  question^  whether  a 
plea  of  the  statute  would  avail  the  fraudulent  de- 
fendUmt  (t).    This  hesitating  observation  of  Lord 
Manners  must,  it  is  presumed,  be  understood  only 
with  reference  to  the  particular  Lish  statute  to 
which  his  Lordship  was  adverting:  at  all  events.    Every  fresh 
it  seems  inappUcable  to  our  English  statute  (u)  for  K^fre^^^f^ 
limitation  of  personal  actions;  under  which  such  "®^  (usKmpnt. 
promises  as  those  suggested  would  create  a  new 
a$sumpsit;  and  the  debt  would  not  be  barred  even 
in  a  Court  of  Law. 

A  trustee  may,  as  we  have  seen  (tr),  come  to  an    it  is  not  impos. 
agreemait  with  his  cestui  que  trust,  that,  with  re-  to*iI^J!jvehi^lStf 
fer^[ice  to  a  proposed  contract  of  purchase,  they  Sl^id^sSuaSoo 
shall  no  longer  stand  in  the  relative  situation  of  with  respect  to  a 

•  .  1    •/•    ^  particular  pur- 

trustee  and  ceetm  que  trust:   and  if  the  trustee  chase  tnms- 

prove,  that,  through  the  medium  of  such  an  agree- 
ment, he  had,  previously  to  the  purcdiase,  evident- 
ly, distinctly,  and  honestly,  removed  himself  from 
the  character  of  trustee ;  his  purchase  may  be  sus- 
tained {x).  .  But,  although  the  adjudged  cases  ad-  bat  be  may  Sud 
mit,  that,  a  man  may  shake  off  the  confidential  p,ove  that  be  did 
character  of  trustee,  to  determine,  in  any  case,  ofln^^^anlSbR? 
whether  he  has  done  so  effectually,  may  frequently  oftmstee; 
be  difficult  (y):  and  this  fact  will  be  investigated 

with 

(0  BarringUm  v.  O^Brien^  1  (»)  Ante^  p.  474. 

Ba.  &  Beat.  178.  (x)  Sanderson  v.  Walker,  13 

(tt)  Stat.  2lJac.l,  C.16.  See  Yes.  601;  Donmes  v.   Oraze- 

the  distinction  between  this  sta-  brook,  3  Meriv.  208. 

tute,  and  the  Irish  statute  of  8  (y)  Ex  parte  Bennett,    10 

Geo.  1,  c.  4,  stated  in  Maddock  Ves.  394.. 
V.  Bond,  Irish  T.  R.  333,  33d. 
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with  the  jealousy  obviously  required^  to  guard 
against  the  common  infirmity  of  human  nature, 
whicV  will  in  very  few  instances  permit  a  man  to 
divest  himself  of  that  regard  for  his  personal  ad- 
vantage, which  might  be  incompatible  with  the 
duty  imposed  upon  him  by  his  office  of  trustee: 
and  aitfaooffh the  the  connexion  may,  indeed,  have  been  dissolved; 
bcen^iy  flis-    hut  if,  during  its  continuance,  the  trustee  acquired 
fei^ticmfac^"'  any  information  relative  to  the  value  or  improve- 
Srted*  ir*"'!>ecn   ^^^^  nature  of  the  property ;  and  has  failed  to  give 
withheld  from     the  fuUcst  information  on  that  head  to  liis  cestui 

the  former  cestui  i  ^       •  • 

quetruit,\hn  que  tfust ;  such  coucealmcnt  would  vitiate  any 
▼iSate  tSrcM-  contract  obtained  by  the  trustee  for  the  purchase 
^rad^for  |Hir-  ^£  ^|^g  estate  («).  And  though  long  acquiescence 
ftod  the  question  might  bar  the  remedy  of  the  defrauded  party,  in 

of  acquiescence      ...  ,  _  .  « 

can  ueyer  arise,   this,  as  lu  evcry  other  casc;  yet  the  question  of 

till  it  is  first  .  .         ....  .^  ,        , 

shewn,  that  the  acquiesceucc  cau  never  arise,  till  it  has  been  pre- 
kMw  STthT^  viously  ascertained,  that,  the  cestui  que  trust  knew 
^^^  the  facts,  constituting  a  fruud  upon  his  rights:  as 

long  as  he  continued  ignorant  of  those  facts,  there 

could  be  no  laches  in  not  quarreling  with  the  sale 

A  trustee  must  upou  those  Special  grounds  {a).    Admitting  that  a 

Sli^purcii^  trustee  may  purchase  from  his  cestui  que  trusti  if 

fcctS-wti^  with  *^®  latter,  being  fully  aware  who  is  the  intended 

his  cestuique      purchaser,  and  neither  pressed  by  undue  influence, 

tTMit  for  himself.  '^        ,,       .  ,  j  x-  •         -iv        x 

nor  labonng  under  any  deception,  is  willing  to 
deal  with  him(i);  still,  it  can  never  be  suffered, 
that,  a  trustee  should  set  up  a  nominal  purchaser, 
and  deal  with  his  cestui  que  trust  in  the  name  of 

that 

.  (a)  Ex  parU  Lacey,  6  Vea.  (a)  Rand4M  v.  Errnigton,  10 

6«6 ;    CoUi  V.   Trecothieh,    9  Ves.  427. 

Ves.  248;  OUoer  v.  CtmH,  8  (6)  Morn  ?.  Royal,  12  Ves. 

Price,  161,  164.  373. 
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that  person ;  while  he  is  clandestinely  treating  for 
himself  (e). 

Courts  of  Equity  look  with  great  jealousy  on    The  conduct  of 

-  'Ill  trustees  is  lookeu 

the  conduct  of  trustees^  more  particularly  where  at  with  peculiar 
infants  are  the  cestms  que  trust:  and  where  a  per-  i^ft^^are  the^ 
son  has  the  arrangement  and  management  of  two  catuisqueimst: 
estates,  in  one  of  which  he  is  interested  personally/  . 
in  the  other  as  trustee,  he  will  not  be  allowed  to 
refer  an  engagement,  into  which  he  has  entered, 
to  one  account,  or  the  other,  as  he  may  think  fit, 
after  he  has  seen  the  probability  of  its  turning  out 
advantageously,  or  otherwise.     If  he  has  once  em- 
barked the  infant's  property,  although  no  part  of 
such  trust  money  has  actually  been  laid  out,  the 
trustee  cannot  abandon  the  contract  on  the  part  of 
the  infant,  and  take  it  on  his  own  behalf:  for  any 
profits  m^de  he  must  accouAt;  whether  he  must 
answer  for .  any  loss,  or  not,  wiU  depend  upon  his 
authority  so  to  employ  the  trust  funds ;  and  the 
diligence  and  honesty  with  which  he  has  conducted 
the  transaction  (d). 

One  general  rule  obtains  with  respect  to  trus-     Every  renewal 

,  n  J  -A-  11^^  j./»       of  a  lease  obtaiu- 

tees,  of  every  description,  as  well  as  to  tenants  for  ed  by  a  trustee  iu 
life;   namely,  that,  if,  from  being  m  possession,  g^^^'j;^L 
they  have  an  opportunity  of  renewing  a  leasehold  the  old  lease; 
interest,  such  renewal  will  be  considered  a  graft 
upon  the  old  lease  (e) :  they  must  not  obtain  a  re- 
versionary lease  for  their  own  use  only(/*);  but 

whatever 

(c)  Woodhouse  ▼.  MerediUh^  &  Beat.  419;  James  v.  Dean^ 
1  Jac.  &  Walk,  222.  15  Ves.  240. 

(d)  Wilkinson  v.  Siqffbrd,  1  (/)  Piehenng  v.  Vowles,  1 
Ves.  Junr.  42.   .  ^.\9%\  RandaUy.Rwsell;9^ 

(e)  Mulvanyv.  Dillon^  1  Ba.  Meriv.  196, 

I  I 
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whatever  adyantages  they  obtain  by  such  meaiis^ 

they  must  hold  in  trust  (g) :  as  purchasers  from 

them,  with  notice,  must  likewise  do;  if  relief  be 

But,  where  the  sought  without  great  lockeg  (h).     Still,  where  there 

thetrusuretpect-  has  been  no  contrivaitce  or  management,  in  fraud 

IJIfeiy  explrZdT  ^^  *^^  ^^^  ^^^^  interested  in  the  old  lease;  and 

where  such  old  lease,  and  all  the  trusts  respeetin^r 
it  are  absolutely  determined;  and  there  is  neither 
any  remnant  of  the  old  leage ;  nor  any  tenant  right 
of  renewal  upon  whidi  a  new  lease  could  be  con- 
sidered as  a  graft;  there,  the  party  who  was  trus- 
tee,  is,  quotad  hoc,  no  longer  in  that  situation;  the 
fiduciary  character  is  necessarily  terminated  for 
want  of  an  object;  the  trust,  as  to  this  subject,  is 
there  is  no        expired;  and  there  ig  no  ground  for  excluding  the 
eluding  theVus-  quwidam^  tmstec,  (who  in  this  respect  is  such  no 
for  the"  n^perty^  lougcr,)  from  becoming  a  purchaser  of  theproper- 
forhisown  bene-  ^  foy  ^g  ^y^  benefit  (f).    And  where  a  trustee. 
And  eyeu  dur-  eveu  duriug  the  cxistcncc  of  a  teust  as  to  the  lease* 

ing  the  existence  ,     • ,    ,  ,  ,  •        .      -. 

ofa  trust  as  to  the  hold  interest,  purchases  the  reversion  m  fee ;  al* 
est/the  tni^ee  though  it  may  be  objected,  that,  by  this  means,  he 
S7r^eve«i^  in  ^^^^^rs  the  cestiii  que  trtut  ofa  fiiir  chance  ofa  re- 
fee,  on  his  own    newal:  Tct  this  drcumstaoce,  alone,  will  not  be 

account:  '   "^ 

sufikient  to  convert  the  purchase  of  the  inherit- 
ance, into  a  mere  graft  upon  the  leasehold  inter- 
for  a  purchase  of  CBt  {U)\    Upou  Similar  principles,  though  a  counsd 
^niof  S*^    ^«>«W  disgrace  his  situation  if  he  should  avail 

himself 

(jg)  Nesbitt  V.  Tredennickf  1  Eden,  947. 

Ba«  &  Beat.  4S ;    Rushworth^s  (i)  Stokes  t.  Clarke,  Colles' 

case,  ft  Freem.  12.  P.  C.  193. 

(A)  Parker  t.  Brooke,  9  Ves.  (k)    RandaU  r.  Russeil,  3 

587;  Senhouser.Earle,  Amhh  Mem.     197;     Sardman    t. 

288;    Cordmell  v.  MaokrUi,  2  Jokutm,  3  Meriv.  352. 
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hims^  of  infonoation,  which  he  obtained  as  t^ttd-  verted  into  a 

^       J*       ^  ^     I*      i*i*  .  A  K™ft  "P^*"  J«we- 

tee  tor  tenants  for  life,  or  years,  to  procure  from  hold,  or  ufe  in- 
the  right  heir  a  conveyance  of  the  reversion  in  fee,  *®'^"^* 


for  his  own  benefit :  still,  much  as  a  Court  of  Equi- 
ty ^rould  disapprove  such  a  transaction ;  and  desir* 
ooa  as  it  might  be  to  consider  him  a  trustee  only; 
it  would  not  be  warranted  in  doing  so,  in  favor  of 
tenants  for  life,  who  took  nothing  in  the  inherit- 
ance (I).  Whether  such  a  dealing  would,  or  would 
not,  be  impeachable  by  the  vendor,  must  depend 
on  the  special  circumstances. 

If  a  copyholder  bequeath  his  copyhold  on  trust,  a  new  j^rant  of 
and  the  trustees  will  not  apply  to  be  admitted;  trimf fol- the^^°* 
and  the  heir  also  declines  to  be  admitted  as  such;  Sn^ofiT^st 
whereby  a  forfeiture  accrues ;  should  the  heir  then  attaching  upon 

•^  ^  the  former  grant, 

procure  a  new  grant  to  himself,  this  would  plainly  cannot  be  held 

•         n    t      otherwise  than  in 

appear  to  be  a  firaud  intended,  to  get  rid  of  the  trust. 
trust:  and  the  &cts  appearing  on  the  court  rolls, 
a  purchaser  Arom  the  heir  (who  is  bound  to  search 
Ute  rolls  as  fiur  hwi:  as  is  necessary  for  ascertaiur 
ing  his  title,)  would  be  affected  with  notice,  and, 
in  Equity,  be  himself  considered  as  a  trustee  {m). 

It  is  the  duty  of  trustees  to  afford  their  eeatms    it  is  the  duty 
que  trust  all  the  information  of  which  they  are^  or  afford  his  cestui 
ought  to  be,  in  possession;  a  trustee  may  involve  ^nati^  m  t^' 
himself  in  serious  diflfojulty,  by  want  of  informar  [^^  •"^J«i™*- 

•^       "^  ter  of  the  trust : 

tion  which  it  was  his  duty  to  obtain:  and  he  who, 
undertaking  to  give  information,  gives  but  half  in- 
formation; in  the  doctrine  of  Equity,  conceals. 
When,  therefore,  a  cestui  que  trust  is  induced,  by 

imperfect 

{I)  Narrig  yr.  L€  Ne9et  $  AA.         (»)    Pe0re€  t.  Nmlf^  S 
38.  Mad.  ISS. 
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imperfect  infonnation  of  the  trustees,  to  enter  into 
a  compromise  of  his  claims;  the  compromise^  as 
far  as  respects  the  trustees^  is  invalid;  unless  sub- 
sequently ratified  and  confirmed  by  the  cestui  que 
trust,  when  laboring  under  no  disability  or  influ- 
ence, and  with  a  full  knowledge  of  all  the  circum- 
a  neglect  of  this  stauccs :  the  party  may  proceed  against  all,  or  any, 
hU  iryreonai  of  the  trustccs ;  and  this  not  only  if  steps  are  taken 
respouMbiiity.      ^  ^^^^  ^  ^j^^  cestui  que  ttust  comcs  of  age ;  but  the 

protection  of  a  Court  of  Equity  will  be  continued 
until  he  has  had  means  of  acquiring  full  informa- 
tion. And  although  the  trustees  may,  by  the  very 
act  complained  of,  be  placed  in  a  more  disadvan- 
tageous situation,  as  to  relief  over,  against  third 
persons,  than  they  would  have  been,  had  that  act 
not  taken  place ;  yet,  if  the  circumstances  are  such^ 
that  the  act  may  be  considered  as  the  trustees'  own 
act,  rather  than  that  of  the  cestui  que  trust,  the  in- 
convenience which  the  trustees  may  thus  suffer  will 
not  bar  relief:  they  must  bear  the  consequences  of 
their  own  improper  conduct  (»). 
No  interest  de-      When  trustccs  depart  from  that  rule  of  conduct 

breach  of  trust     which  their  duty  prescribes  to  them,  neither  they, 

e  retaine  ,   ^^^  thosc  who  claim  uuder  them,  with  notice,  can 

sustain  an  interest  derived  from  their  breach  of 

trust  (o) :  the  cesttds  que  trust  are  not  called  on  to 

prove  actual  injury,  in  order  to  enable  them  to  set 

unless  the  c«tui#  the  transaction  aside.    But  if,  with  a  full  know. 

que  trtut,  deli- 

ledge 

(fi)   Walker  v.   Symonds^  3  75,69,61. 

Swanst.  the  several  points,  in  the  (o)  Garth  y.  Cotton^  1  Dick, 

order  here  stated,  will  be  found  200 ;  midair  v.  Shaw.  1  Sch.  & 

confirmed  by  Lord  Eldon'sjudg-  Lef.  262;  Phayre  v.  Perce^  $ 

ment,  reported  in  pp.-56, 75,  64,  Dow,  129. 
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ledge  of  all  the  circumstances^  and  when  under  no  beratciy,  and 

1        1   ,.     ,  .«•  ,         .    «  1  .  when  under  no 

legal  disabuity  or  undue  influence,  the  cestms  que  undue  influence, 
trust  deliberately  confirm  the  acts  of  the  trustees,  th^trMsactkm^ 
they  are  estopped  from  complaining  of  those  acts 
subsequently,  as  far  as  their  own  interests  are  con- 
cerned ;  though,  of  course,  if  the  cestuis  que  trust 
be  only  tenants  for  life,  they  cannot,  by  their  con- 
firmation, conclude  the  interests  of  those  in  remain- 
der {p). 

If  a  person  accept  the  office  of  trustee  of  a  mar-     a  trustee  of  a 
riage  settlement,  by  which  property  is  intended  to  separate  use  of  a 
be  secured  for  the  separate  use  of  the  wife,  dur-  iJll^n^pAlate'''' 
ing  the  joint  lives  of  the  husband  and  wife,  with  *^^hSband  *  to 
remainder  to  the  survivor;  but  subject  to  a  power  defeat  the  inten- 

„.    .  .1  tionofthesettle- 

of  joint  appointment,  reserved  to  them  m  the  set-  ment: 
tlement :  any  private  agreement  between  the  hus- 
band and  the  trustee,  that  the  property  should  be 
held  liable  to  make  good  the  engagements  of  the 
husband  with  the  trustee,  would  be  fraudulent 
against  the  other  parties  to  the  settlement.  And, 
the  whole  property  being  subject  to  a  power  of 
appointment,  capable  of  defeating  all  right  of  sur- 
vivorship ;  if  that  power  be  executed,  the  argu- 
ment that  the  husband  might,  at  any  rate,  make 
his  chance  of  survivorship  liable  to  his  debts,  could 
not,  in  such  case,  be  of  any  effect.  The  trustee 
would  be  bound  to  carry  the  appointment  into  ex- 
ecution ;  without  himself  setting  up,  or  allowing 
any  one  else  to  set  up,  any  thing  to  defeat  it  {q). 
And  where  a  creditor  of  the  husband,  by  suppress-     And  if  a  man, 

by  fraud,  procure 
mg  himself  to  be 

(j>)  Bowes  ▼.  East  London         (q)  Morris  v.    Clarkson^  1 
Water-works,  3  Mad.  883.  Jac.  &  Walk.  111. 
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ii»d8«triipteefor  mg  ihe  &ct  that  lie  has  aay  such  demand,  bat  with' 
prifvie  oi]ject  a  viow  of  repaying  hinuelf  out  of  the  wife%  aepar- 
•eif?oat?^tiir^  ate  property,  procures hiimdf  to  be  appointed <me 

diIftowJn*fi£^^''^®'^*^^  ^^  becoming  ostensibly  a  trua- 

her  boBband ;     tee  for  the  feme  caoerte,  but  in  reality  for  his  own 

I  Equity  will  BOt  c/  »  /  . 

allow  him  to  reap  benefit;  a  Court  of  Equity  will  not  allow  him  to 

I  the  fruits  of  tucii  ^%     ^ i^       i?  !.•      •  •^^  m.  a*        ^ 

impoBitioD.        Kap  tae  nrmts  of  his  imposition,  by  revertmg  to 

his  character  of  creditor,  and  settfog*  up  (so  as  in 

any  way  to  affect  the  separate  estate  of  his  ceetmi 

fwe  trusty  the  d^t  which  he  had  suppressed  (r). 

However  ftiUy     A  powor  given  to  trustees  io  renew  a  lease,  in 

power  of  man-    Settlement,  "  as  occasion  may  require,  and  as  they 

^1^  trustees,  uuty  think  proper,"  does,  indeed,  give  them  a  dis- 

ihS^jSw  b?'  cretion;  but  not  an  arbitrary  and  capricious  dis- 

piaiDiv  b««»«fi-    cretion;  a  Court  of  Equity  will  judge  whether  it 

ciaiy  iucy  will  oe 

answerable.       be  cxerciscd  propeily,  for  the  interests  of  the  cee^ 

hU  que  trust  (s):  if  they  omit  to  renew,  when  a  re- 
newal would  be  evidently  beneficial,  they  wiU  be 
answerable  for  a  breach  of  trust;  although  they 
may  not  have  derived  any  personal  advantage 
Ageperaipow-  from  the  neglect(0*    Where  trustees  have  age- 
giyeu  to  trustees,  ncrsl  powcr  of  distribution  as  to  the  trust  funds, 
fel^^'with,  ex-^*^'  according  to  their  discretion,  without  any  particu- 
of?  ^^taMt  ^  object  pointed  out,  or  rule  laid  down,  a  Court 
for  charity.        of  Equity  cannot  interpose ;  unless  in  the  instanci^ 

of  a  general  trust  for  charity.  But,  where  a  rule  is 
laid  down,  and  the  objects  of  bounty  designated, 
so  that  the  discretion  is  to  be  exercised,  and  the 

judgment 

(r)   Dalbiac  v.  Dalbiac,  16  Ves.  487. 

Ves.  124.  (t)  Lard  Montfort  v.  Lord 

(s)  Lard  Miliington  v.  Lord  Cadogan,  17  Ves.  489;  S,  C. 

Mtdgreme,  8  Mad.  498;  Webb  on  appeal,  19  Ves.  68S;  Adair 

▼.  The  Earl  of  Shaftethmy,  7  v.  Shaw,  1  Scfa.  Sc  Le£.  S7f . 
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jadgment  detemined  upon  matters  of  fact;  sudi 
a  judgment  oan  be  as  well  execeised  and  acted  upon 
by  a  Court  as  by  die  trustees;  and,  if  necessary, 
the  case  will  be  referred  to  a  Master  (n).    If  the    in  what  case  a 

^  .  ^  _  •       ^i_         wife's  subaequenl 

trusteesofa  marriage  settlement,  empowenng  them  approbation  win 
to  advance  to  the  husband  a  sum  of  money,  upon  ^^^j.  ^evlour^ 
receiving  a  written  consent  of  the  wife,  attested  by  ^^^^^  ^cy ' 
two  witnesses;  take  upon  them  to  advance  the  "ettied  upon  her. 
money  without  such  consent :  they  cannot  justify 
this  breach  of  trust  by  alleging  a  subsequent  appro- 
bation of  the  wife.     For,  the  actual  advance  of 
the  money  to  the  husband,  who,  perhaps,  may  be 
unable  to  return  it,  would  create  an  un&ir  pres- 
sure upim  the  judgment  of  the  wife,  giving  to  her 
subsequent  approbation  a  very  different  cfaarac* 
ter  from  the  free  consent  required  by  the  settle- 
ment (w). 

It  is  an  undoubted  maxim,  that,  no  one  can  be     No  one  is  com- 
compelled,  in  Equitj,  to  answer  qnestioBS  having  {^'^J''^*''^ 
a  tendency  to  convict  himself  of  a  criminal  of-  cTnvict^wi^f *^ 
fence  («):  if,  therefore,  it  be  alleged  by  bill,  that,  ^*^!"^ 
a  trustee  has  sold  a  living  belonging  to  his  cestui 
que  trust,  the  trustee  may  demur  to  any  discove- 
ry that  would  tend  to  fix  him  with  simony,  which, 
in  the  eye  of  the  Law,  is  a  crime.    And  even  in 
€b.e  examination  of  witnesses,  in  -such  a  cause,  a 
Court  of  Equity  would  exclude  all  questions  hav- 
ing no  object  but  to  prove  simony:  but,  if  the  ob-  but  where  the 
ject  of  such  questions  be  to  prove  payment  of  mo-  a^^oH  m  to 

ney, 

(tt)  Gower  v.  Mainwarmg^  1  Mad.  99. 

Ves.  Senr.  89;  Walker'^,  Walk-  {x)  Ex  parte  Symcs,  11  Ves. 

eTf  5  Mad.  427:  see mfri^  p.  499*.  5Z5, 

(w)  Bateman  v.   Davies,  S 
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pny?e  payment  ney,  though  thfe  dfect  of  the  aiiswer  may  be  ta 
BwSMbe^liiiBwer-  pro ve  simony,  such  questions  eannot  be  exdiuded : 
effef^'^^belo  ^^^  ^^  considerations  will  induce  the  Court  to  de- 
prove  simoDy.     elate,  that,  a  trustee  may  so  deal  with  the  trust 

property,  as  to  be  at  liberty  to  state  what  he  has 
done,  only  to  a  certain  extent;  and  yet,  that^  the 
cestui  que  trust  must  rest  satisfied  with  the  im- 
perfect information,  which  is  all  the  trustee  thinks 
fit  to  give  (y). 
If  a  trader  em-      Those  who  receivc  trust  property  from  a  trus- 
fnl  partaenhip  tee,  iu  breach  of  his  trust,  become  themselves  trus- 
5l!?^/l!l^  5.  tees,  if  they  have  notice  of  the  trust;  therefore,  if 

€€tiw  ou€  (nut  U  a' 

a  creditor  of  the  g  trader  cmplov  the  fimds  of  his  cestui  que  trust  in 

jowt estate.        '  .    .  ,        -.  ,  .  %    i  .         ■■«       •  , 

the  jomt  trade  of  his  partners  and  hmiself,  with 
their  knowledge,  the  cestui  que  trust  may,  on  the 
bankruptcy  of  the  firm,  prove  against  the  joint  es- 
tate (x). 
Aieaaeofcha-      liCases  of  charity  estates  for  an  unreasonable 
uare^abie'^  ^  term,  and  without  an  adequate  consideration,  are, 
i^g^mpr^J""  by  a  series  of  decisions,  determined  to  be  bad(a): 
coTcnaiiis  for  re-  a  fortiori  they  are  so  if  they  contain  a  covenant 

newal,  is  bad ;  ^ 

for  perpetual  renewal  (b) :  in  all  such  cases  firaud  is 

inferred,  and  the  lessee  is  held  to  be  a  trustee. 

as  it  i8»  if  granted  If  a  Corporation,  acting  as  trustees  of  a  charity, 

to  one^rSefr"  demise  part  of  the  charity  estate  to  one  of  their  own 

?hlntiw  Siirent  ^^^Vf  *t  a  lowcr  aunual  rent  than  might  have  been 

obtained  from  another  responsible  tenant;  it  would 
be  impossible  for  the  lessee  to  support  such  a  lease, 

if 

(y)  Parkhuni  v.  Lowten^  Z         (a)  Attorney  General  v.  ilfo- 

Swanst.  211,  215.  tes^  2  Mad.  308. 

{z)  Ex  parte  Heaton^  Buck,         (b)     Attorney    General    v. 

387:  and  see  post,  under   the  Brooke^  18  Ves.  326. 
head  of  "  Bankruptcy," 
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if  he  was  aware  of  the  circumstances  under  which 
it  was  granted  (c).    Sir  William  Grant,  M.  R.,    The  common 
onee  said,  that,  it  had  never  been  decided,  from  counts  does  not 
what  period  a  corporate  body  should  be  obliged  to  A^^:^.  ""^ 
account  in  matters  of  trust :  but,  that,  at  all  events, 
it  never  could  be  competent  to  trustees,  of  any  de- 
scription, to  say,  they  yrbuld  account  only  from  the 
time  when  a  demand  was  made.     His  Honor  also 
intimated,  that,  to  assimilate  the  cases  of  a  trust 
account  and  a  common  account,  by  decreeing,  in 
the  former  case  as  well  as  in  the  latter,  the  account 
to  be  taken  only  for  the  period  of  six  years  next 
before  the  bill  filed,  would  clearly  be  improper. 
Though,  of  course,  no  account  can  be  decreed  for 
my  period  antecedent  to  that  at  wMeh  the  title  of 
the  plainti£fe  actually  before  the  Court  (or  of  those 
under  whom  they  claim)  accrued  (d).    If  estates    if  annnai  offi- 
be  devised  upon  trust  to  apply  the  profits  thereof  ^mppiy^fun? 
for  the  rehef  of  poor  inhabitants  of  a  parish,  (not  [£  j^^J^^. 
being  a  corporation,)  and  the  parish  officers,  who  *><>"  ^°  ^^^y  ^ 
are  appointed  as  acting  trustees  during  the  time  them  personally, 
they  are  in  office,  misapply  those  profits  in  any  sucaSsonin 
year;  an  account,  and  satis&ction  for  the  breach  ^^^'' 
of  trust,  must,  in  Equity,  be  sought  against  the  in- 
dividuals who  committed  it ;  and  not  against  their 
successors  in  office ;  a  parish  being  a  fluctuating 
body,  not  at  all  similar  to  a  corporation.    But,  but  a  reference 
with  a  view  to  the  prospective  interests  of  the  Master  for  the 
charity,  a  reference  may  be  had  to  a  Master  of^^Xel^""^ 

the 

(c)  Ex  parte  Gr^enhouse^  1  and  Tenant." 

Mad.  109:  and  see  the  chapters  (d)     Attorney     General   v. 

of  this  work   appropriated  to  Brewers*   Company^   1   Meriv. 

"  Charity,"  and  to  "  Landlord  498.    See,  post,  p.  49S. . 
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tbe  Goort,  to  approve  of  a  scheme  for  the  foture 

regulation  of  the  trust  {e). 

A  pitrehMer       The  doctrine  is  well  settled,  tiiat,  when  a  sale 

^^i^Mttt  dfdebte  ^  made  under  a  trost,  or  devise,  for  payment  of 

^^u>  iJt  ^^^^  geneniUy,  without  a  spedfieation  of  the  debts 

theappKcatkmor  in  a  schedule;  a  purchaser  is  not  obliired  to  see 

the  mcMiey :  ^ 

to  the  applioatioa  of  the  money :  this  rule  is  in 
but,  he  ii,  if  the  support  of  the  trust,  as  it  facilitates  the  safe.  Bat, 
debu  be  ipeafi-  •£  ^^j^  i^  ^  specification  of  the  debta,  a  purchaser 

is  bound  to  look  to  the  application  of  the  money; 
and  must  either  take  assignments  firom  the  credit- 
the nfint  coune  OTS (/),  or  he  may  apply  to  aCourt  of  Equity  to 
^^^^unue  in  ^^^  ^^  mooey  paid  into  the  Bank,  under  the  di- 
rection of  the  Courts  and  not  taken  out  widiout 
notice  to  him :  this  last  is  the  safest  oourscj  and 
obyiateSj  moreover,  all  possibility  of  fraud  upon 
the  trust,  through  collusion  between  the  trustees 
and  the  purchaser  {g). 
Rule  when  a       If  a  general  devisee,  in  trust,  be  also  mdebted 
is  also  indebted  by  boud,  jointly  with  two  others,  to  the  testator's 
to  hb^totoT*!    ^rtate;  the  three  co-obligors  cannot,  by  a  teansae- 
^*^*  tioB  between  themselves,  agree  that  one  shall  be 

discharged,  and  the  whole  security  rest  upon  the 
two,  without  the  privity  of  the  executor ;  where 
the  testator  has  named  one;  and,  although  slight 
evidence  of  the  executor's  assent  might  support  an 
actual  and  band  fide  payment  to  the  trustee,  yet, 
that  principle  could  not  apply  to  the  case  put, 

which 

(e)  Ex  parU  FmUer,  1  Jac.  (/ )  Lloyd  ▼.  Baldmm,    1 

&  Walk.  73;  French  t.  Dear,  Yes.  SeDr.  If  3. 

5    Ves.    547;    Latuskester  v.  (g)  Bmks  ▼.  Lord  Rokeby^  2 

Thompson,  5   Mad.    1%:   see,  Mad.  239. 
post,  tide  <>  Charity." 


TRUSTS.  *»i 

whkh  would  be^  not  raoeiving  the  money^  but, 
leBsening  the  security  (A). 
In  a  case  where  trustees  joined,  coUusirely,  with     Renioiiaibiiity 

•    J  •  XX-        XT.    ^        X  p      IT       i?  ®^  trufltees  who 

a  remamder-man  in  putting  the  tenant  for  nfe  oi  haye  colluded 
the  trust  estate  out  cf  possession;  and,  befiMre  the  ^^to^^^hf' 
tenant  for  life  was  restored  to  her  rights,  some  of  *^*"*  **'  ^*^^- 
the  occupiers  of  the  land  became  insolTent;  the 
trustees  were  decreed  to  make  good,  not  merely 
what  the  tenant  for  life  would,  under  the  circum- 
stances,  have  actually  received,  had  her  possession 
been  uninterrupted;  but,  all  she  was  entitled  by 
her  contracts  of  lease  to  receive  (s).    li^  on  the  or  who  iiave  eoi* 
other  hand,  trustees  to  preserve  contingent  re-  teMnt  for^iifeT 
mainders  colhide  with  the  tenant  for  life,  and  per-  J^ ISSfiS 
mit  him  to  commit  waste,  in  fraud  of  those  in  re- 
mainder ;  the  trustees  will  be  responsible  for  such 
breach  of  trust  {f). 
It  would,  in  ordinary  cases,  be  a  fraud  in  mere    Id  oniinary 

. ^         .  X-  X  •    J  X  caiC8,  trustees  to 

trustees  to  preserve  contingent  remamders,  to  con-  praerre  contin- 
cur  in  the  destruction  of  those  very  interests,  the  ^^  ^T^^x 
protection  of  which  was  the  sde  object  of  their  ap-  l^^'T^JL. 
pointment  {i) :  but  where  they  join  in  the  destruc- 
tion of  contingent  remainders,  without  any  fraudu- 
lent motive,  i^ter  the  first  tenant  in  tail  has  attain- 
ed the  age  of  twenty-one  years;  this  may  be  only  but,  lUr  fkmiiy 
in  furtherance  of  such  a  ftir  and  reasonable  family  ![!I^^Srtii^^ 
arrangement  as  a  Court  of  Equity,  even  if  it  hesi-  t^,Stn ttni** 

tated  <>^*K«- 

(A)  Dicken9on  ▼.  Lockyetf  4  10  Ves.  978.     See  the  head  of 

Ves.  44.  <'  Wmate,"  aale,  p.  23d. 

(i)  Kaye  v.  Powell,  I  Vet.  (A)  Mansell  v.  Manstll,  ft  P. 

Jauur.  408.  Wins.  680;  Biseoe  ▼.  Perkins, 

{j)  Garth  V.  Cotton,  3  Atk.  1  Ves.  &  Bea.  491. 
753;  StansJIeldr.  Hahergham, 
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tated  to  direct  the  act^  would  not  deem  a  culpable 
and  if  the  trustee  breach  of  trust  (/).  A  fortiori^  when  the  trustee 
naut  for  liferhe  is  uot  merely  such^  but  is^  also^  tenant  for  life  of 
rinjtficoua*^"  *^®  estate,  he  will  not  be  esteemed  guilty  of  a 

breach  of  trust  in  joining  with  a  remainder-man  in 

tail  to  bar  the  entail:  for  the  policy  of  the  Law 

always  favors  the  free  alienation  of  property  {m). 

In  a  suit  re-     And  it  is  au  established  rule,  that,  however  nume- 

propeity.^lnh^    ^^^^  ^^^  Contingent  limitations  of  a  trust  may  be, 

^!!ilr^  whora*^  '*  ^^  Sufficient  in  a-  suit  respecting  the  trust  pro- 

the  first  estate    pertv,  to  briuff  the  trustccs  before  the  Court,  to- 

^gr^  gether  with  ^e  party  in  whom  the  first  inherit- 

who  come  dter  aucc  is  vested ;  and  all  that  come  after  will  be 

tt?e"deciw!'^  ^^  bound  by  the  decree,  even  though  they  were  not 

in  esse  at  the  time  it  was  made;  unless  there  be 
fraud  and  collusion  between  the  trustees  and  the 
party  having  the  first  vested  estate  of  inherit- 
ance ;  such  fraud  or  collusion  would  unravel  the 
transaction,  not  only  in  Equity,  but  at  common 
Law  («). 
A  discretion        It  is  a  clcar  principle,  that,  no  fraudulent,  or 
Ht  terms  t^  truf^  dUatory,  dealing  by  trustees  shall  be  aZiowed  either 
^seTfoir^jr' to  benefit  themselves  (o),  or  to  aflfect  third  per- 
although  they    gQ^g  /p\    ^  direction  to  trustees  to  sell  "  at  such 

may  be  empow-    ,        ^  ^ 

ered  to  sell  '•  at  time,  and  in  such  manner  as  they  shall  think  fit,** 

such  time  as  they      -n        *        ^i       .        i  *•.••■     ^  .  i 

fdiaii  think  fit,"    Will  uot  authonzc  them  arbitrarily  to  postpone  the 

sale 

(/)   Moody  V.    Walters,  16  Eden,  238. 

Ve8«  d07,  d  10,  811.  ( p)  QasheU  v.  Harman,  11 

(m)  Osbrey  v.  Bury,  1  Ball  &  Ves.  507 ;  Bernard  v.  Monta- 

■  Beat.  58.  gue,  1  Meriv.  483;  HfUckin  ▼. 

(n)  Hopkins  v.  Hopkins^  1  Manning,  1   Ves.  Junr.  567; 

Atk.  590.  Swan  v.  Fonnereau,  8  Ves.  49; 

(o)  Burgess  v.    WJ^eate,   1  Hawkins ^,Chapp^U,\\.xk.Qt$. 
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sale  to  an  indefinite  period.    Even  under  such  they  muBt  do  so 

words  of  large  discretion,  it  would  be  necessary  to  uieDt  speed. 

decide  upon  the  respective  rights  of  the  tenant 

for  life  and  the  remainder-man.  by  some  fixed  rule, 

and  to  hold  the  conversion  to  have  been  made  at 

some  given  period;  just  as  much  as  if  the  trustees 

had  been  directed  to  sell  ^'  with  all  convenient 

speed  (^)."    And  if  trustees,  have  sold  an  estate     in  what  case 

which  was  charged  with  payment  of  a  sum  of  mo-  protect  them- 

ney,  but  have  neglected  to  satisfy  that  demand;  fon^q^i^^c^^^^ 

they  cannot,  by  a  plea  of  the  statute  of  limitations,  ?  breach  of  trust, 

•^  "^       *     •  by  pieadiDg  the 

protect  themselves  from  the  consequences  of  their  statute  of  limita- 
breach  of  trust  (r). 
If  trustees  for  sale,  or  those  acting  by  their  au-    An  improper 

^i_      'J.      !•  •!    •  T_i      j«T  •i»j.i_  contract  entered 

thonty,  fail  in  reasonable  diligence ;  if  they  con-  into  by  trustees 
tract  under  circumstances  of  haste  and  improvi-  cdv"^  no^w  from 
dence ;  if  they  make  the  sale  with  a  view  to  advance  Equity. 
the  particular  purposes  of  one  party  interested  in 
the  execution  of  the  trust,  at  the  expense  of  ano- 
ther party;  a  Court  of  Equity  will  not  countenance 
such  a  contract  (s\    But,  it  is  established  by  all    By  what  acts  of 

concurrence  or 

the  ca5es,  that,  if  the  cestui  que  trust  join  with  the  of  acquiescence, 
trustees  in  that  which  is  a  breach  of  trust,  know-  Jl^d^se^^he  tl^ 
ing  all  the  circumstances ;  such  a  cestui  que  trust  g^|f|^ ^'Sm^ 
can  never  complain  of  that  breach  of  trust.     And  fo' »  breach  of 
not  only  concurrence  in  the  act,  but  acquiescence 
without  original  concurrence,  will  release  the  trus- 
tees.    This,  however,  is  only  the  general  rule,  ad- 
mitting many  distinctions ;  and  Courts  of  Equity 

will 

(g)  Walker  v.  Shorc^  19  Yes.  Price,  108.     See,  anUy  p.  489. 

392;  Elioin  v.  Elmn,  8  Ves.  (*)  Ord  v.  iVoe/,  5  Mad.  441. 

554:  see,  supra^  pp.  436,  487.  See  the  head  of  "  Specific  Per- 

(r)  Milnes    v.     Cowley,  4  fonnance." 


trust. 
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wiU  inquire  into  the  circmnHtancwi  wkidi  induced 

ecmcurrence  or  acquiescence  {t). 

Thnteei  miMt     A  power  giveu  to  trustees  to  lend  the  trust  mo- 

Dmi^«  oiube    ^^7»  upon  sudi  real  or  personal  security  as  should 

TtZ^SL^  he  thought  good  and  sufficient,  will  not  authoriae 

them  to  lend  money  to  a  trader,  upon  his  hond; 
and  the  transaction  will  be  a  stifl  more  palpable 
breach  of  trust,  if  it  ajqiear  to  hare  been  an  ae^ 
emiimodaiiQ9i,  biduced  by  personal  connexion  with 
the  borrower  («). 
Rules  of  Equi-  Where  the  consent  of  trustees  to  the  marriagfe 
mnenr^  tn».  ^  ^  legatee  is  required,  in  order  to  rest  a  l^pkcy ; 
Hi»e  ^!!^ie^toe  ^^^^^^  couseut  has  bccu  substantially  given,  though 
weHT^iM^  not  mode  et/ormd,  the  legatee  will  be  held  duly  en- 
titled to  the  legacy  (ti;).  And,  though  it  would  be 
wrong  to  lay  it  down  generalfy,  that,  even  an  ex- 
press consent  to  a  matrimonial  connexion  may  not 
be  retracted,  or  limited  (i?)  r  yet,  after  a  mutual  at- 
tachment had  been  suffered  to  grow  up  under  the 
sanction  of  the  trustees.  Lord  £ld<Mi  observed, jit 
wouM  be  somewhat  late  to  state  terms  and  condi- 
tions, on  which  a  marriage  between  the  parties 
should  take  place  (y) :  and  Lord  Somers,  more  than 
a  century  before,  declared,  that,  he  looked  upon  a 
countermand  of  consent  to  the  terms  of  a  marri- 
age as  nothing,  after  the  young  people's  afibcticms 

were 

(t)  Walker  ▼.   SifiMmi*^  ^  Detbowerie,  S  Atk.  %G5. 

Swanst.  64.  (x)    SmUh     ▼.     Huson^     1 

(u)  LangsUm   t.     OUivantf  Phillim.  300:    but  see  Merry 

Coop.  S4:  see,  anie,  p.  437.  v.  Ryves,[l  Eden,  6. 

(w)  Wortkington  v.  Evans^  1  (j/)D'Agmlar  v.  Drinkwalerf 

Sim.  &  Stu.  172;   Pollack  ▼.  2  Ves.  Si  Bea.  f  34. 
Croft,  1  Meriv.  187;  Daley  t. 


TRUSTS. 


495 


were  engaged  (ss).    If  the  trustee  himself  be  the  Where  the  tms- 

.         ,  ^,      ,  1^  .  tee  himself  is  the 

person  to  whom  the  legacy  would  go  over,  m  case  person  to  whom 
of  a  noncompliance  on  the  part  of  the  legatee  with  eS^VT.7h?  £l 
the  conditions  on  which  the  bequest  was  made;  ■onabienessofhis 

^  refusal  of  consent 

the  refusal,  or  retractation,  of  consent  to  the  mar-  to  the  legatee's 

,  t    ^        X  n  i_  •   •  marriage  will  be 

nage  by  such  trustee,  would  be  a  very  suspicious  doeeiy  examin- 
circumstance,  though  it  might  not  necessarily  im- 
ply fraud  (a). 

Should  a  testator  be  induced  to  omit  the  inser-    Equity  win  fix 
tion  in  his  will  of  a  formal  provision  for  any  intend-  ^'e  who  prevents 
ed  object  of  his  bounty,  upon  the  faith  of  assuran-  ^^^ft^p't'^^i  ^* 
ces,  given  by  his  heir,  or  any  other  person  whose  in- 
terests would  be  affected  by  the  regular  insertion 
of  such  a  bequest  in  the  will,  that,  the  testator^s 
wishes  and  intention  shall  be  executed  as  punctual- 
ly  and  fully  as  if  the  bequest  were  formally  made; 
this  promise  and  undertaking  will  raise  a  trust ; 
which,  though  not  available  at  common  Law,  will 
be  enforced  in  Equity,  on  the  ground  of  fraud  (b). 
And  an  engagement,  of  the  kind  alluded  to,  may 
be  entered  into,  not  only  by  words,  but,  by  silent 
assent  to  such  a  proposed  undertaking;   which 

will. 


(«)  Wanchford  v.  Fotherley^ 
2  Freem.  201. 

(a)  Oarrett  t.  Pretty ^  as  stat- 
ed (with  pre&tory  observa- 
tions) from  Reg,  Lib,  in  note  to 
Lloyd  V.  Branton^  3  Mer.  120; 
Clarke  v.  Parker ^  19  Yes.  12; 
Mesgrett  v.  Mesgreti^  2  Vem. 
581 ;  Dashwood  v.  LordBulke^ 
ley 9  10  Ves.  243 ;  Harvey  v. 
AfUm^  I  Atk.  380:   and  see 


the  head  of   "  Testamentary 
Dispositions,''  anUy  p.  401. 

(&)  Chamberlain  v.  Agar^  2 
Ves.  &  Bea.  262 ;  Mestaer  ▼• 
Gillespie,  11  Ves.  638;  SHek- 
land  y.  Aldridge,  9  Ves.  519; 
Barrow  v.  Oreenough^  3  Ves. 
154;  Chamberlaine  v.  Cham' 
herlaine,  2  Freem.  34;  Old- 
ham  Y,  Litcl^ordf  2  Freem. 
285. 
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will,  equally,  raise  a  trust  (c).     Of  course,  the  case 
would  be  still  stronger,  if  the  due  insertion  of  the 
legacy  in  the  will  had  been  prevented  by  any  vio- 
lent interference  (d). 
A  trustee  has  a      It  foUows  from  the  nature  of  a  trustee's  office, 
trust^und  for  re-  (whether  it  be  expressed  in  the  instrument  or  not,) 
Pjy^'J^"     that,  the  trust  property  must  reimburse  kirn  all  the 
peoscs.  charges  and  expenses  incurred  in  the  execution  of 

the  trust:  but,  it  would  be  wrong  to  conclude, 

that,  the  persons  employed  by  the  trustee  are, 

therefore,  creditors  of  the  trust  fund;   and  that 

they  can  go  against  the  same  (e). 

A  trustee  not       A  trustee  will  uot  be  discharged,  and  a  new 

^^YiiB^«B*  trustee  appointed  in  his  room,  on  motion,  ground- 

**"id  *  ****  ^^^^  ^  upon  a  mere  statement  at  the  bar  that  he  has 

never  acted :  a  previous  reference  to  the  Master 
will  be  directed,  to  look  through  the  proceedings, 
and  see  whether  the  trustee  remains  accountable 
for  any  acts  done  by  him  as  such;  and^  in  case  he 
does  not,  then  to  settle  a  release  (/*). 

(c)  Bym  V.  Godfrey,  4  Yes.  (e)  WorraU  v.  Harford,   8 

10;  Pmne  v.   HaU,   18  Yes.  Yes,  8. 

475.  *  (/) V.    Otbome,  6 

{d)  Dixon  v.  Okma,  1  Cox,  Yes.  455. 
414. 


PBRSONAL  DISABILITIES. 


497 


CHAPTER  XIV. 


JPraud  in  dealings  with  esopectant  Heirs,  Rever- 
sioners, Infants,  married  Women,  and  persons 
laboring  under  embarrassed  circumstances,  or  inh 
bedUty  qfmind{d), 

T^HERE  is  no  head  of  Equity  more  difficult  of  Geueniiy  speak- 
application  than  the  avoidance  of  a  contract^  up-  cannot^  avoid* 
on  the  ground  that  advantage  has  been  taken  of  SiraXST'* 
distress ;  but,  generally  speakinir^  there  can  be  no  ^^  ^®«"  taken  of 

^^  ^     IT  o'  distress,  when  the 

title  to  such  relief  where  the  advantage,  or  disad-  advantage,if  any, 
vantage,  of  thecontract  depended  upon  subsequent  s^uinit  contin- 
contingencies,  the  result  of  which  must  have  been  s^^'"* 
equaUy  uncertain  to  each  party  at  the  time  of  the 
contract  (i).    The  case  of  an  expectant  heir,  deal-  bat,  the  case  of 

«      ,  .  .  J      •        I.-    i»  xi_  _j    \T     •  an  expectant  heir 

mg  for  his  expectancy  dunng  his  father's  hfe,  is  an  forms^Bn  excep. 
exception;  to  that  class  of  persons  the  Court  of  ^^' 

Chancery 


(a)  For  cases  where  the  im- 
becility is  such  as  may  support 
a  Commission  of  Lunacy,  see 
the  appropriate  Chapter.  See, 
also,  the  head  of  "  Specific  Per- 
formance," for  instances  in 
which  catching  bargains  and 
contracts,  tainted  with  fraud, 
have  not  been  carried  into  exe- 
cution: and  the  several  heads 
of  "  Trust,  Agents,  Settlement, 


Conveyance,  &c."  for  cases  in 
which  such  corrupt  contracts 
have  been  rescinded,  after  ac- 
tual execution. 

(&)  Ramihottom  v.  Parker^  6 
Mad.  6;  Paine  v.  Meller,  6 
Yes.  ^S%\  Pritchard  v.  Ovey^ 
1  Jac  &  Walk.  403 ;  Revell  v. 
Htusey,  2  Ba.  &  Beat  ftS7; 
Gomland  v,  De  Faria,  17  Ves, 
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Chancery  seems  to  have  extended  a  degree  of  pro- 
tection, approaching  nearly  to  an  incapacity  to 
his  sale,  how-    hind  themselves  by  any  contract  (c).     And,  al- 
auctiou/of  a  r^  though  it  has  been  decided,  that,  a  sale  by  an  ex- 
suDportedT^  ^  pectant  heir  of  a  reversion  (which  is  as  much  pro- 
perty as  an  estate  in  possession,)  maybe  support- 
ed,  if  the  property  be  sold  openly  by  public  auc- 
tion, and  such  pretended  sale  be  not  used  merely 
though  such  a     to  cover  a  private  bai^am  (d):  yet,  if  the  particulars 
Sh*cr*hand"If-*  of  aft  auctiou-sale  disclose,  that,  the  vendor  is  a 
that  the  Sr^rna^  young  man,  about  to  raise  money  on  |io«*  oUt  bonds, 
ket  price  was      payable  at  the  death  of  his  father ;  and,  that,  the 

sale  is  to  take  place  without  a  reserve  of  any  bid- 
ding on  the  part  of  the  vendor:  in  consequence 
of  this  relinquishment  of  llie  precaution  by  which 
every  provident  vendor  protects  himself  against 
an  inadequate  pric^  (e),  such  a  vendor  must  be 
considered,  in  some  degree,  as  in  the  power  of 
those  who  deal  with  him;  and  a  sale  by  auction, 
under  such  circumstances,  does  not  afford  ftdr  evi- 
dence of  the  market  price  {/). 
Where  the         If  an  expectant  heir  be  dealing,  sabstantiaUy, 

-11*  w 

stMtSJiy?fOT  the  for  his  expectations,  he  is  not  the  less  Entitled  to 
XS^r^ior- 1*^  protection  of  the  Court,  because  he  deals,  also, 
able  disguise  of  for  a  present  oblifi^ation,  which  there  is  little  pro- 

the  bargain  will  .  ,^  o  '  r 

not  avail  the  pur- bability  that  he  should  be  able  to  discharge ;  or 
^  ^^^'  because  he  throws  in  a  present  possession,  bear- 

ing but  a  small  proportion  to  tbe  whole  interests 

bargained 

(c)  Peacifck  v.  Et4ms,   16     2S6. 

Ves.  6X4;  Marfock  v.  Reeves,  (e)  Bramky  v.  JU,  S  Ve». 

6  Mad.  109 ;  Gm^ne  v.  Hea-  628;  Qrd  v.  Noel,  5  Mad.  440. 

toh,  \  Br.  9.                           .  (/)  ^ox  v.  Wright,  6  Mad. 

(d)  SMley  V.  Nash,  S  Mad.  112. 
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bttrgained  for  (^) :  it  is  obvious,  that,  Al  the  frauds 
which  the  general  rule  is  intended  to  counteract, 
would  be  let  in,  if  sudh  a  colorable  evasion  were 
permitted. 

Whenever  an  expectant  heir,  or  tenant  in  re-    if  the  future 

•    J        .  ,  J      .  ,  interests  of  a 

mamder  in  very  embarrassed  cir:cum8tances,  en-  needy  person  are 
tere  into  a  dealing  for  the  sale  of  his  inheritance  ^^rliryf  (S.r"te 
with  9a  experienced  ftttomey;  a  Coqrt  of  Equity  ^^^^^^^^^^^^^^ 
will  not  think  it  necessary  to  look  very  minutely  to  set  aside  the 

.^,,    ,  ,  ,^,   conveyance: 

mto  the  dr/cumstances,  but  upon  grounds  of  pub- 


Hc  poliey  win  be  disposed  to  set  aside  the  convey- 
ance ;  and  i^  in  such  case,  the  party  selling  was 
ignorant  of  the  extent  apd  value  of  his  property, 
whilst  the  purchaser  knew  both ;  if  there  was  no 
valuation,  no  survey,  no  on^  to  assist  the  ignorant 
and  distressed  vendor ;  such  a  transaction  wou)4 
be  a  gross  fraud,  on  the  fece  of  it  (h).    So,  in  a  as  they  wiii, 

1  T__^  ji.--.j  A     where  the  only 

caae  where  a  pi^vchase  was  made  at  an  inadequate  professional  per- 
price,  from  vendors  who  were  in  great  distress  (i),  j^„^fig^Sar" 


and  witbfNit  th^  iatervention  of  any  other  prefer-  «^^^  Y'^^  ?  ^'"' 

'  r       -^    tressed  vendor, 

sional  assiatajMe  than  the  purchaser's  attorney;  was  the  attorney 
tiiese  &ct6  w^re  craisid^red  saffi^nt  eviden^^, 
tiljiat,  adyaojbage  w^  t^en  of  t^  distress  ^f  the 
vepdprs :  nfld  iipoji  t|>at  ground^  wpthout  tibe  we^ 
cessHy  of  tilkiAg-teto  c9fl#ideisat»on  the  a^tioval 
ii9rc9pi»ta)ice/  thrt  ithe  «^bj^qt  af  pw^ase  was  a 
t^ymifm,  the  omveymfi^  were  set  ai^id^  (k\ 
Th^  princ}Il^^  upon  which  a  Court  (tf  J^qnity    The  onus  of 

will 

(g)Dacis  V.  Duke  of  Marl-  Ves.  1S4S;  Crome  v.  Baliardj 

boroughf  ft  Swauat.  154.  11  Ves.  Jiuur.  219;  OUvtr  t. 

(ky  Roche  y.  Q'Srien^  I  Ba.  Cwrt.  8  Price,  168. 

8c  BfitiU  837,  >I38.  {k)  Wood  v.  Abrey,  8  Mad. 

(0  Pickett  ▼.  Loggofh   14  4S4. 

K  K2 


proving,  that,  a 
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fair  price  waf     ^fli  relieve  reversioners  from  disadvantageous  bar- 
paid  for  a  revcr.       •        .        ,  i  « 

uonary  interest,  gains  IS,  that,  persons  who  ate  treating  for  even 

rests  with  the  ^,  .  i-n^i  j^ 

purciiaser:         vested  reversions,   are  held  to  be  so  exposed  to 

imposition  and  hard  terms,  and  so  much  in  the 
power  of  those  with  whom  they  contract,  that  it 
is  a  fit  rule  of  policy,  to  impose  upon  all  who  deal 
with  reversioners  the  onus  of  proving  they  paid  a 
fair  price ;  or  otherwise  to  set  aside  their  bargains, 
and  compel  a  reconvejance  of  the  property  pur- 
chased.    And  although  the  soundness  of  this  prin- 
ciple has  heen  questioned,  the  rule  seems,  by  a  se- 
ries of  decisions,  to  be  estahlished  (Z). 
m  fortiori,  where      A  fortiofi,  where  a  person  has  dealt  with  an 
p^rchaiete tiie    h^ir  apparent,  for  interests  not  vested,  but  which 
expectancy  of  an  constituted,  a  bare  expectancy;  it  does  not  rest 

with  the  heir  to  shew  that  the  bargain  was  unrea- 
sonable and  improvident ;  but  it  lies  on  the  other 
side  to  shew  that  it  was  reasonable  (f») :  this  prin- 
ciple, however,  must  not  be  carried  to  the  extent 
of  enabling  an  heir  expectant,  or  remainder-man, 
but  if  the  con.     to  do  palpable  injustice;  it  may  empower  him  to 

tract  be  set  aside,       ,•-■  •  -%      ^  ^        .  ^i» 

the  consideration  Set  asidc  an  imprudcut  coutract  on  re^BYTaent  oi 
mnstberetumed:  ^^^  consideration  actuaUy  received,  but  it  will  not 

authorize  him  '^  to  take  out  of  any  man's  pocket 

anything  he  pleases,  and  never  replace  it  («)." 

and  a  fair         And  whcre  the  contract  for  purchase  of  a  rever- 

rev^reionary  in-  siouary  interest  was  unimpeachable  at  the  time  of 

l^rform^^^^  ai-    *^®  agreement,  its  performance  cannot  be  resisted, 

although 

(0  Shelley  v.  Nash,  S  Mad.  borough,  2  Swanst.  139. 

236;  Oowland  Y.  De  Faria,  17  (n)  Bemal    v.  Marquis  of 

Ves,  24;  Mar  sack  v.  Reeves,  Donegal,  3  Dow,  151;   Bowes 

6  Mad.  109.  v.  Heaps,  3  Vcs.  &  Boa.  121. 

(«)  Davis  V.  Duke  of  MarU 
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although  the  life,  or  lives,  on  which  the  reversion  though  the  lives 
depended,  have  fallen  in  hefore  the  completion  of  vereiondependS 
the  purchase.  *  Every  such  bargain  is  necessarily  T^  *^*^^  ^*"^" 
made  subject  to  this  contingency  (o). 

In  all  cases  where  a  gift  is  immoderate ;  bears  no     ^q^i^  ^^i 
proportion  to  the  circumstances  of  the  giver;  ubi  f^^f^^^^t^^ 
modus  non  adhibetur,  ubi  nan  refertur  adfacuUates;  persons  in  whose 

*^  •'     .  favor  a  gill,  ap- 

and  the  giver  is  a  weak  man,  liable  to  be  imposed  pareutiy  unrea. 
upon ;  a  Court  of  Equity  will  strictly  examine  the  made,  by  a  weak 
conduct  of  the  persons  in  whose  favor  such  gift  is  ™*°  * 
made:   and  if  the  Court  see,  that,  any  arts  or 
stratagems,  or  any  undue  means  whatever,  have 
been  used  to  procure  the  gift,  it  will  and  ought  to 
interpose  (jp).    Where  bonds  payable  upon  con-  ^or  can  a  bond 
tingencies  are  given  to  loose  women  by  heirs  ap-  ^y^^  be  enf^- 
parent,  the  probability  is,  they  were  given  pro  ed. 
turpi  causd;  at  all  events,  a  Court  of  Equity  see- 
ing the  parties  in  a  situation  so  liable  to  be  im- 
posed upon  and  unduly  influenced,  will  presume 
they  were  so ;  and  admit  no  proof  to  the  contra- 
ry (fi')- 

There  are  many  instances,  in  which  a  party  may    r^y^^  q^^^^  ^f 
not  be  a  proper  subject  for  a  commission  of  luna-  p^'^^cery  may 
cy,  yet  his  state  of  mental  powers  may  be  such  as  «t™™'  of  infancy 

--    ^         -  ,.  ,  «        ^  ^  upon  a  person  of 

to  call  for  the  peculiar  protection  of  a  Court  of  full  age,  whose 
Equity,  by  assigning  him  a  guardian.  With  re-  te^^J^iis  fo"" 
spect  to  infants  this  is  every  day's  practice ;  and  ***'*  protection. 

the 

{o)  Paine  f.  MeUer,  6  Yes.  Wilmofs  notes,  61;   White  v. 

353;    Hatford  v.   Furrier^  1  >S'm«tt,   2  Cha.  Ca.  103;  Ayl- 

Mad.  539 ;  White  v.  NtUt,  1  P.  nfard  v.  Kearney,  %  Ball&  Beat. 

Wms.  62 ;  Ex  parte  Manning^  47 ft. 

2  P.  Wms.  410.  (q)  Bridgeman    v.     Oreen, 

(jpi)  Bridgeman    v.    Oreen,  Wjlmot's  note«,  73. 
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t^e  hypothetical  Usability  in  the  eate  of  iftfiui^, 
may  really  subsist  wben  tftie  party  is  o9  elgt';  or 
even  a  much  greater  degrde  <tf  incapacity :  itt  8U<ih 
cases,  though  the  party  cannot  be  foiiiitf  A  lAi^Sc, 
by  inquisition,  the  Court  of  Ch&nteery  itdelf  ap- 
points a  guardian;  imposing  dl  the  restr^ld'  «t 
infimcy,  and  bittdhig  the  party  by  tbb  stmts'  of  ^sa 
gaardan(r). 
thewcttotm     BiA,^hoi^b<  Courts  of  Equity  are  dway&aiix- 
f^)Z^'     iom  ta  adbrd  their  protection  to'  flitofec  *h<>,  fit»to 
A^w"i!I^  their  situations,  are  nttabte  to' protfectthiftmselveft: 
^*e  u  agmuHt    ^q  j  ypon  this  gTOUod,  itt  legttl  contemplation,  the 
acts  of  an  infant,  or  ajeme  cot^erte,  site,  in  mo6t 
instances,  inoperative  as  against  themselves,  yet 
butneitheriufon-  coverture  ncvcr  authorizcs  fraud' («);  nor  doe^  ita- 
^'wUmize"*' f^cy(0:   ft>^  if  an  in&nt  lie  old  and  cunning 
*"*^'  enough  to  contrive  and  carry  on  a  Araild,  he  oii^t 

iu  tbe  coiueqaeo-  to  malte  Satisfaction  for  it  («) :  therefore,  if,  in  any 
MY  te^^ik^t-  transaction  wherein  an  infent  may  be  implicated; 
°  p"'  there  appear  fraud,  of  which  the  iii&nt  Was  conu- 
sant, he  will  be  as  much  bound  as  an  adalt!(tr}: 
For  instance,  if  all  iiifant,  knowing  his  rights, 
stand  by  and  see  anoHier  in  treaty  fbr  t^e  purchbse 
of  his  estate,  without  gividg  hiu  notice  of  his  tiUe, 
the  infimt  will  not  be  permitted  afterwards  tio  set 
up  his  title  to  avoid  the  purdtase;  for  neither  m- 
foncy  nor  coverture  con  extiuse  such  an  apptuT^it 

fraud: 

(r)  Sherwood  v.  Samtderion,  ingkawuhire  v.  Dntry,  i  Edea, 

19  Ves.  283.  78;  Coryy.Gerltke»,SMai.4». 

(t)  Emm  v.  BiekneU,  6  Veh  (m)  WaUt  v.  Cnttmli,  *  Bq. 

161 :  see  kifri,  p.  S04,.  Ca.  Ab.  516. 

(i)  Evnjf  T.  Nicholat,  i  Eq.  (w)  Beckett  v.   Corrfley.  1 

Ca.  Ab.  489;  Earl  of  Buck-  Bi.  968. 
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fiftud :  and  it  is  not  necessary  that  an  Infant,  or 
feme  eawrte,  should  he  active  in  promoting  such 
purchase,  in  order  to  estop  them  from  complaining 
of  it ;  if  it  appear  they  were  so  far  privy  to  it,  that, 
it  could  not  be  completed  without  their  know- 
ledge (x). 

An  infant  cannot  be  made  a  bankrupt  (y) :  but.    An  tniknt  who 
when  it  appears,  that,  he  held  hinsself  out  to  the  out  as^an  ad ^oH 
world  as  an  adult  and  wi  Juris,  contracting  debts  ^"ho  {^p^^! 
as  such;  the  Court  will  not  on  petition  make  an  ed  tobc  a/m« 

'-  $oU^  will  have  no 

order  to  supersede  a  commission  issued  against  Bummary  aid^ 

him;  but  wiU  leave  hiln  to  bring  his  action  at  Law.  "'**' '"  *='»""" 

He  is  no  more  entitled  to  any  favor  and  assistance 

than  2k  feme  eoverte,  who  lives  apart  from  her  hus* 

band  and  contracts  debts,  professing  to  be  a  feme 

sole:  a  woman  of  that  description  is  always  left,  at  or  at  common 

common  Law,  to  make  the  best  she  can  of  her 

formal  plea  of  coverture,  in  any  action  brought 

against  her;  and  summary  relief,  by  interference 

of  Court,  is  always  refused  to  her  (x).    An  in&nt     An  fnihut  can. 

i_       1  J  •      X  If      Afi^  I.*       \*  ^     J.     not  be  decreed  to 

may  be  charged  m  trover,  for  tnat  mipues  a  tort;  account. 
but  he  cannot  be  decreed  to  account  as  bailiff,  or 
&ctor ;  nor  be  sued  in  respect  of  contracts  (a). 

When  an  estate  is  purchased  on  behalf  of  iur    Notice  or  in- 
fimts,  notice  of  any  equitable  incumbrance  is  as  f^in^^ 
binding  upon  the  infants  as  if  they  were  adults :  Klf  of^rSa*^ 
otherwise,  a  man  would  only  have  to  purchase  on  binding  upon  the 

*  infanta. 

behalf 


(x)  Savage    v.    Fotier,    9  (z)  Ex  parte   WaUan,   16 

Modem  Rep.  37.  Ves.  M6. 

(y)  Ex  parte  Layton,  6  Ves.  (a)  Smalley  v.  SmaUeff^  1 

440.  Eq.  Ca.  Ab.  6. 
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behalf  of  infonts  to  free  an  estate  of  all  equitable 
incumbrances  to  which  it  might  be  subject  (b). 
An  infiint,  or       Where  a  devise^  or  bequest^  is  made  to  a  marri€»d 
uke  ij^er  a^ii  woman,  or  an  infant^  in  terms  which,  if  applied  to 
m  ad^S^^'  *^  adult,  would  create  a  trust;  these  terms  must 
S>'ftimrt£"^  have  the  same  effect  with  respect  to  the  infant,  or 
duties  of  a  trust  Jeme  covevte:  for,  however  little  adapted  such  per- 
sons are  to  fill  the  office,  and  perform  the  duties,  of 
trustees  (c) ;  yet,  if  such  an  appointment  be  actu- 
ally made,  the  parties  cannot,  upon  the  strength  of 
its  singularity,  and  their  incompetence  to  act  as 
trustees,  set  up  a  claim  to  a  beneficial  interest  {d\ 
In  one  case,  extraordinary  as  it  may  seem,  an  in- 
fant was  declared  to  be  a  trustee  of  an  estate,  pur- 
chased in  his  name,  solely  on  account  of  his  tender 
years  at  the  time  (e\ 

When  it  was  said,  above,  that,  coverture  never 
authorizes  fraud;  it  must  not  be  inferred,  that, 
cMeijnwhrch***  evcry  fraud  committed  by  a  feme  caverte  can  be 
b^a^m^ed  w^  rcdrcsscd.  Property  may  be  given  for  the  sepa- 
rate use  of  a  married  woman,  and  if  it  be  so  given, 
without  more,  the  power  of  alienation  may  be  a 
necessary  incident  of  such  property  (/ ) :  but,  if 
the  settlement  of  separate  property  upon  a  feme 

coverte 


Though  cover 
ture  never  au- 
thorizes fraud ; 


man  cannot  be 
redressed; 


(6)  Tculmm  ▼.  Steere,  S 
Meriv.  ftftS ;  citing  Le  NeveY. 
Le  Neve^  8  Atk.  646. 

(c)  BUnkhom  v.  Feast,  2 
Ves.  Senr.  SO. 

(d)  King  V.  Denison,  1  Ves. 
&  Bea.  275 ;  Jevan  v.  Bush,  1 
Vern.  343. 

(e)  Btnion  v.  Stone,  %  Freem. 


169;  S.  C.  NdsoD,  68.  This 
case  was  decided  by  Lord  Cla- 
rendon,  C,  assisted  by  Hale, 
C.  B.,  and  Windham,  J. ;  but 
see  Lamplugh  v.  Lampbigh,  1 
P.  Wms.  112,  contra. 

(/)  Hfdmey.  Tenant,  1  Br. 
19;  Fetiiplace  v.  Gorges,  1 
Ves.  Junr,  48. 
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emerte  be  coupled  with  a  clause  prohibiting  anti- 
cipation^ that  clause  is  binding  (^).  If,  in  such 
case,  the  wife  join  with  her  husband  in  a  deed  of 
assignment  of  separate  property  so  settled  on  her 
for  her  life,  although  she  may  be  a  party  to  the 
misrepresentation  and  concealment  of  the  settle- 
ment and  clause  against  anticipation,  the  assignee 
can  have  no  relief.  Supposing  the  concealment  to 
be  clearly  the  wife's  personal  fraud,  the  question  for  the  quetdoo 
has  reference  not  only  to  her  interest,  but  to  the  ^^^  to  her 
intention  of  the  author  of  the  settlement;  and  a  ^«**"^ 
Court  of  Equity  will  not  be  disposed  to  suffer  the 
wife's  fraud  to  give  her  a  power  of  alienation, 
against  the  intention  of  the  settler.  This  might 
induce  husbands  to  compel  their  wives  to  join  in 
a  fraud,  for  the  purpose  of  thereby  acquiring  the 
power  of  alienation  {h). 

Mliere  a  marriage  is  fraudulently  procured  to    How  the  pro- 
be  solemnized  between  parties,  one  of  whom  is  a  whcM  manias ' 
minor,  (and  not  a  widower  or  widow,)  on  an  in-  {^ti^r^reS," 
formation,  filed  within  one  year  after  the  offence  ™*y  ^  wcured. 
committed ;  the  Courts  of  Chancery,  or  Exchequer, 
are  empowered  to  secure  all  estate  and  interest  in 
any  property,  which  may  accrue  to  the  offending 
party  by  force  of  such  marriage,  for  the  benefit  of 
the  innocent  party ;  or,  where  both  parties  con- 
tracting such  marriage  have  been  equally  offend- 
ers, then,  immediately  for  the  benefit  of  their  is- 
sue (t). 

The 

{g)  Brandon  v.  /2o6tnMm,  18  Meriv.  488. 

Ves.  484;    RUehie  v.  Broad-  (•)  Stat  4  Geo.  4,  c.  76,  s. 

bent,  %  Jac.  &  Walk.  458.  23:  see  PrieHley  v.  Lambe,  6 

(A)  Jackson  v.   Hobkofue,  %  Ves.  424. 
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of  time: 


The  Coartof  The  Couvt  of  ChaoiceTy  kas  a  rights  after  any 
difpnedV'vint  lt|Mie  of  time,  to  td£«  Botice  of  ar00]|teii]|^t  eammit^ 
STcl/miiVni  *^  ^y  manpyinga waifdof  Ae  Court:  on  tlie  oUier 
•te^  ^  tir^  hand,  as  that  jurisdiction  is  to  be  exerdsed  aoeo»l^ 

mg  to  a  sound  diScietion/aU  tiircumstanoeb  will  be 
ootasidertfd,  before  the  Court  d^;eraline8  what  is  to 
be  done:  and  though  a  case  might,  if  it  had  been 
biought  forward  immediatelj  affcei"  the  mamai^, 
hate  impost  the  painful' duty  of  inflicting  per- 
sonal suffering  on  ihi6  part&ea;  yet,  the  Court 
would  not  be  diajpoaed  to  hold  it  a  wholesoBie  ex- 
ercise of  discretion,  to  visit  the  oflfence  sti'ongly,  i( 
upon  attention  to  droumstances  that  have  occtlr- 
red  in  a  bourse  of  years  subsequent  to  the  offence, 
it  be  not  very  strongly  called  upon  to  vindicate  the 
jurisdiction  (A).  When  the  case,  however,  does 
call  for  it,  all  the  parties  oifendiilg  mHy,  not  only 
be  committed  (/),  but>  indicted  for  a  conspira- 
cy ;  or  proceeded  against  by  a  crimhukl  informal 
tion  filed  by  the  Attomey*General  (nk);  in  whidi 
titt  officiating  dergynnn  nuiy  be  mchided(ir): 
audit  will  be  no  excuse  for  the  p&rty  who  fate  m«r- 
ried  a  ward  of  Court,  to  afl^^e,  tbat,  he  was  ignore 
ant  of  her  being  such  (a).  The  Court  nay,  poa- 

riWy, 


but,  where  the 
case  cmlb  ibr  it, 
•U  the  partiei 
ceaccraed  may 
be  committed. 


(A)  Ball  V.  Coutts,  1  Veg.  & 
Bea.  297,  SOO,  90fL 

(/)  GoodrMs  case,  and  ffan^ 
nes  y.  Waugh,  cited  2  P.  Wins. 
112. 

(m)  Ball  V.  Cautts,  1  Vet.  & 
Bea.  S98;  MOUt  v.  Route,  7 
Ves.  419;  Waiky.Braughton, 
S  Ves.  &  Bea.  173;  Pearee  ▼. 


CrtaciJieU  16Vea.  48;  Priest- 
ley V.  Lamhf  6  Ves.  423. 

(fi)  MUkt  y  RouMt,  and 
Priestley  y.  Lamb,  ubi  sigsri; 
NicholMm  v.  Sqidre,  16  Ves. 
261;  Warier  y.  Yarke,  l^Ves. 
453. 

(o)  NickoUen  y.  Siimre,  16 
Ves.  260. 
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siUy,  liot  be  htntndy  ex  qjfieiOf  to  punish  a  contempt 
of  this  nature^  wbere  thiere  is  nto  complaint  (j9) ; 
bnt,  stilly  ff  comfplaiiit  is  not  necessary  to  gikAind    a  compinirit  b 
the  jurisdiction:  ih^  Court,  when  infeirmedybtm-  eroand^juri^ 
ever  tardily,  of  such  a  ti^ansaction,  has  aTigfct,  eM  ^^"»  ^"""^ 
may,  under  circumstances,  be  bound,  to  take  no- 
tice of  it:  although  the  £Btct,  that  ther6  was  nd 
complaint,  if  it  stood  alone,  would  have  we%ht  in 
the  qiiestion  whether  tiie  Court  woidd  do  weV  to 
interfere  (9)1   The  Court  of  Chancery  Will  not  on-    The  eourt  or 
ly  interfere  to  pitevent  improper  marrii^es  of  ^d"^!^^ 
wards  of  Court;  but  wilt  ateo,  oa  petition^  a^irt  SSi^l^'thdr"'* 
testamentak^  itaAf  dions  in  restraining  their  waerds  ^*'^.  fi^wn  mwr- 
from  forming  such  matriages  (r) :  and>  if  the  ease  ly. 
call  for  it,  wSB  order  guar£Bans  not  to  penbit  their 
infant  wards  to  marry  withtont  the  consent  of  the 
Court  (s). 

A  Court  of  Equity  wiD  not  be  disposed  to  view    Courts  ofEqui- 
transactions  between  father  and  son  in  the  light  of  &r4  ^^ 
*everdioAary  bargains,  if  they  can  fairly  be  referred  Sento  in'thl^Hjht 
to  proper  and  just  family  arrangements.    A  r^a-  ofreversiooary 
sonable  degree  of  jealousy  will  be  employed  in 
scrutinizing  such  transactions,  lest  they  should  be 
tainted  with  fraud,  or,  undue  influence;  but  at 
the  same  time  it  will  be  borne  in  mind,  that  there 
may  be  other  considerations,  besides  mere  pecuni- 
ary 

(p)  Eyre    v.    CounUu    of  vers^  1  Ves.  Senr,  SIS;  Pearce 

Shaftesbury,  2  P.  Wms.  117.  t.  CrtOchfield,  14  Ves.  206. 

{q)  Ball  T.  CoutU,  1  Ves.  &         («)    Smith  v.  Smith,  S  Atk. 

Bea.  299.  S07\  Lord  Raymond^ 9  ttmt^ 

(r)  Lord  Raymond^  s  case,  Ca«  n^a. 
temp.  Talb.  59 ;  Beard  v.  Tra- 
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A  p«Tty*i  io- 
tozicatioD  may 
invalidate  a  bar- 
gain. 


Atniiteefor  a 
married  wonaan, 
win  not  be  allow- 
ed to  obtain  pay- 
ment, oat  of  her 
property,  of  a 
debt  due  to  bim 
from  her  hua- 
baod. 


aiy.  ones,  which  may  make  such  arrangements  con- 
ducive  to  the  best  interests  of  all  parties  (t). 

When  advantage  has  been  taken  of  a  party's 
youth  and  inexperience,  and  habits  of  intoxication 
into  which  he  has  been  seduced ;  no  unfair  bargain 
made  with  a  party  under  such  circumstances  can 
be  maintained:  at  all  events  not  in  a  Court  of 
Equity  (tf). 

If  a  person  procure  himself  to  be  appointed 
trustee  of  the  separate  property  of  a  married  wo- 
man, with  a  view  to  pay  himself,  out  of  such  pro- 
perty, a  debt  due  to  him  by  her  husband:  the  ex- 
istence of  which  debt  he  suppressed  till  he  was  ap- 
pointed trustee ;  a  Court  of  Equity  ¥rill  not  allow 
him  to  derive  any  benefit  from  transactions  which 
have  arisen  out  of  such  an  imposition  (ta). 


(0  TweddeU  v.  TweddeU,  1 
Turn.  &  Russ.  13;  Middletan 
V.  Lord  Kenyan^  %  Ves.  Junr. 
410. 

(tf)  Coohe  Y.  ClaywartK  18 


Ves,  16;  Say  v.  Barwick^  1 
Ves.  &  Bea.  190;  Dunnage  ▼. 
White,  1  Swanst.  150. 

(w)  Dalbiac  v.  Dalbiac,  16 
Ves.  124. 
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CHAPTER  XV. 


Frauds  in  Annuity  Transactions. 

XHE  jurisdiction  of  a  Court  of  Equity  to  order     a  Court  of 
void  deeds  to  be  delivered  up  to  be  cancelled^  deTiwddeedJ 
though  it  has,  formerly,  been  doubted,  is  now  ful-  ^p^  delivered 
ly  established  (a) :  and,  that  a  defect  in  the  memo-  and,  a  defect  in 

.   ,     /»  -x     1  iM   •      X  J  !•      xi_     ^'^^  memorial  of 

nal  of  an  annuity  lays  a  sufficient  ground  for  the  an  aunuity  fur- 
exercise  of  this  jurisdiction,  has  been  too  often  de-  SJ^eEtf^' 
cided  to  be  open  to  discussion  (J).  this  junsdictioo. 

Courts  of  Equity  have,  frequently,  acknowledg-  Where  acts  of 
ed  the  distinction  between  acts  of  Parliament  de-  ^al  d^^t  tolb^ 
nying  legal  effect  to  certain  instruments,  and  acts  "m^I^^!^^^^ 
declaring  other  instruments  to  he  void  to  aU  intents  ?  often  held  not 

^  to  be,  thereby, 

and  purposes :  coDecting  from  the  more  extensive  prohibited; 

-.-.«  -  _  .,1  11         as  it  is  where  ao 

words  the  inference,  that,  the  eqmtable,  as  well  as  act  of  Parliament 
the  legal  jurisdiction  was  intended  to  be  prohibit-  ccrtTiTdef^ 
ed.    Upon  that  express  distinction  the  doctrine  "^^^^Zii 
as  to  the  annuity  act  has  proceeded:  if  that  act  ^azz  intents  and 

_  --,_,  purposes. 

had  merely  declared,  that,  the  instrument  should 
he  void,  all  the  contract  would  still  have  remained ; 
under  which,  though  no  interest  passed,  a  right 
would  have  been  created,  giving  the  Court  of 

Chanceiy 

(a)  Carparatum  of  Colches-  Ves.  360;  'Underhill  v.  Hor- 

ter  y.  Lowtefif  1  Ves.  &  Bea.  fvood,  10  Ves.  218;  Bromley  v. 

244.  Holland,  Coop.  20. 

(6)  DypuU  V.  Edwards f  18 
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Chancery  a  right  to  interpose :  but»  tiie  act  declar- 
ing the  instruments  void  to  all  intents  and  pnr- 
poses ;  and  its  policy  requiring,  that,  they  should 
not  be  set  up  to  any  intent  or  purpose ;  the  Court 
has  refused,  by  the  exercise  of  its  equitable  juris- 
diction, to  fasten  on  the  conscience  of  the  grantor, 
and  to  hold  himboundbyhis  contract  notwithstand- 
Not  toimpeacha  iug  the  Statute  (c).    But,  if  thegnwtor  of  an  on- 
teTtbe^tMUi  ^r  nuity  delay  making  any  objections  to  the  memorial, 
Jljj^l]**^  "V'-  until  the  ^itoe^ses,  who  miglAhiuire  proved  its  ac- 
curacy, ace  dead,  ^r  become  inc^mpeteoat;  the  ex 
p9ft€  isffidayits  impeadiing  tiie  menMrial  wiB  be 
eixtitleyd  to  yeiy  little  auction  (^. 
Hbe  mht  of       {q  fixwndiHQg  l^e  nght  .of  jClourts  of  £quj|;y  to 

CpurfB  ofEquity  .  ,  ,• . .  x*      i-  ^  •  ^^    r 

to  impose  ierui,  Httpc^  tetm^,  as  a  cQndii«iQ9  /of  neliof  u  Kc^^ot  of 
Jdirf^^o  Sni  annuity  transactiQus^  it  ^^eefns  nooessary  io  eon- 
mi  *d  "**nd?^  sjwtef,  in^^^ck  cas?,  what  is  tfa#  specific  relief  sought, 
the  ^ific  relief  If  tfac  .9pplifiati<ift  be  made  on  equitable  grounds^ 
tbafb,'  whether  «llegu}g  tliAt  tb« grant  was  obtoiaed.  by  ^wid»  ex- 
£^11?^^^  tortion,  or  undue  adyantoge  of  any  kmd;  theue, 

mbu  grouDda;     ^pQ^  ^^  priAcipte  that  he  twho  asks  relief  agajnat 

fraud  should  not  himself  act  fxaudulentiy  (f)\  it  is 

obviowly  just  t&tat  tiie  uppJicaot  shoidd  .^agiage  to 

retun  the  conaidenulion  actually  teceiyied  by  him 

or,  to  have  the    fy^  his  gmnjt  (/) :  )Nit  if  Ui^  applicsliw  be  to  ha¥/e 

up,  )the.aniiiiUJiy4ee4tdeUvered  Mpsr-^not  ^ponaoj  of  tbe 

gr^ipads  which  night  bring  tbe  natter  wi|iuii  tb^ 
jurisdictira  x)f  a  CQurtiQf  Squity  pnth  rafeseafie  to 

its 

(c)  Baoii  V.  Earl  of  Strath-     Morse  v.  Royai^  12  Ves,  378. 
mare,  ^6  Ves.  4ti%.  (e)  Rome  v.  Wood,  1  Jac.  & 

(d)  Symmons  v,  MorHmer,  5     Walk.  d53. 

T.  R.  140;  Cousins  v.  Thon^-         (/)  Aguiiar  v.  Agmkur,  5 
ton.  Hunt  on  Annuities,  241;      Mad.  416. 
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its  awn  peculiar  doctrines^  and  upon  which  it  may 

exareise  an  undoubted  discretion  as  to  setting  the 

deed  aside ;  but — as  being  absolutelyvoid  under  the  on  the  ground 

statute  (g):    it  should  seem^  that^  the  plaintiff  ly^Jid  under  the 

would  be  entitled  to  that  relief^  without  account-  ^^"^^' 

ing  for  the  consideration  paid  for  the  annuity  (A); 

leaving  the  annuitant  to  proceed  at  Law  (t).     If  a  the  grantor  be 

the  grantor  be  defendant,  and  the  annuity  be  void^  the  annuity^void, 

a  Court  of  Equity  would  have  no  more  right  to  ^^^^^^Z^ 

interfere^  than  if  the  grantee's  demand  were  for  an  interference  of 

•  Equity. 

ordinary  debt  Qc) :  even  were  it  shewn  that  the  due 
execution  of  t^  deed  was  prevented  by  frauds  the 
right  to  equjftable  relief  appears  doubtful  (/) ;  if  an 
analogy  may  be  drawn  from  the  decisions  under 
the  register  acts:  the  dicta  to  be  found  in  the 
books  lead  to  a  conclusion  that  the  grantee's  only 
remedy  nui^t  be  iby  an  action  for  money  had  and 
received  (pi). 

And  ^kjemeemerte  may  file  a  biH  ^Aplakni^vsL  Af^anerte 
a  suit  to  set  aside  an  annuity^  without  oflfering  to  ^inuff^to  Ut^ 
return  the  price  paid  for  such  an  annuity :  since  ^|fu '  ^  offeri!fff 
at  Law  no  aoticm  would  Ue  against  her  in  respect  to.ret.rn  the 

*^  *  price  paid  ;^ 

of  a  demand  founded  on  mere  contract  and  gene- 
ral 


(g)  Stat.  5S  Geo.  S,  c.  141. 

{h)  BnzzelgetH  ▼.  Battine,  2 
Swanst.  156  n.,  157. 

(i)  Shove  V.  Webb,  1  T.  R. 
735;  ScurfieU  v.  Gowland,  6 
East,  241;  Williamson  v.  Ooold, 
1  Bingham,  241;  Low  v.  Bw" 
chard^  8  Yes.  136. 

{k)  Duke  of  Bolton  v.  WU- 
liams,  2  Ves.  Junr.  147 ;  S.  C. 
4  Br.  310;  Jones  v.  Harris^  9 


Ves.  494. 

(/)  Mestaer  v.  Gillespie,  11 
Ves.  626;  Thompson. ^.Leiakef 
I  Mad.  4ft;  Thompson  v^Smiih, 
1  Mad.  406;  /n  re  Ship  Warre, 
8  Price,  274;  Ex  parte  Wright, 
19  Ves.  258. 

(m)  Hicks  V.  Hicks,  3  East, 
16;  Holhrook  v.  Sharpey,  19 
Ves.  133. 
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td-engffj^Mient ;  and,  byanalogy,  a  Court  of  Eq«i 
ty.  wovSA  refiSLs^  to  &sten  apon  her  property  equi- 
ties airismg  out '  of  contract  and  general  engage- 
in  case  oCa  tw/ui  mcut  Only  («):  if  tilie  grant  be  valid.  Equity  wSi 
^ki  apply  her  &P^y  ^^  Separate  property  in  payment  of  an  an- 

^u^ySKf  "^^^^  ^^^^  ^^^  *^  expressly  charged  upon  it; 
^e  annuity :  since,  in  such  casc,  a  Court  of  Equity  alone  can 
but  cooid  Dot»  if  give  the  requisite  relief  (o) ;  but  the  Oourt  cannot  ap^ 

the  grant  were        ,     ,  ^  ^     .  ^     « .1 

infomai,  compel  ply  her  Separate  property  in  repayment  of  the  con- 
SSid^iio^'''^  sideration  money,  which  is  a  demand  she  has  not 
■«»^y-  charged  upon  it  {p). 

In  AgwUtr  v.       In  AguUar  V.  Aguilar,  one  of  the  cases  refer* 
jec^  taken^was  '^  ^  in  the  last  paragraph,  the  objection  was  a 

m^riS^'wi?^  ^S^  ^^®'  ^  *^^  memorial:  and  it  may  be  observ- 
thereforejt  ed,  rcspectfully,  that  the  reasonmg  employed  in 
seem,  any  other  the  judgment,  though  fiuCy — and,  if  intended  to 
Lve  appHcS  as  apply  to  cascs  whcrc  a  Jeme  coverte  seeks  relief 
Mv!»^,^o^ve  ^po^  equitable  grounds,  very  important, — ^was  not 
^Md^^^rcd^  absolutely  necessary  for  the  purpose  of  deciding 
up»  without  offer- the  casc  then  before  the  Court;  unless  itbede- 
^  ^  '   nied,  that  the  authorities,  already  cited,  establish 

the  right  of  any  plaintiff, — a  male  aduit,  perfectly 
sui  juris,  as  well  as  a  Jeme  coverte, — ^to  apply  to  a 
Court  of  Equity  to  have  an  annuity  deed  deliver- 
ed up,  on  the  ground  of  a  legal  informality,  with- 
thoogfa  where     out  ofiferiug  an  account:  where  relief  against  an 
HodghT^OT  "^ittt.  oppressive  deed  is  sought  upon  equitable  grounds. 
Me  grounda,  it  ^j[g  Court,  cvcu  in  favor  of  expectant  heirs,  (a 

will  in  no  case  be  '  . 

class 

(n)    AguUar  v.  Aguilar^  5  ley  v.  Nohle^  S  Mad.  94. 

Mad.  418;  AngeU  v.  Hodden^  (p)  Stuart  v.   Lord  Kirk- 

2  Meriv.  169.  wailf  3  Mad.  389;  and  Agui- 

(0)  Essex  V.  Atkins,  14  Ves.  lar  v.  Aguilar,  ubi  raprd. 
546,  1  Ba.  &  Beat.  152;  Great- 


dass  of  auitora  to  whojuat  extends  the  «Mjt'^|iib  tp^tei^sf^i 
pie  protectienO  will  not  ^rant  it^ fe^epf;  ovi#4^*  t])e  cowi^eratioii 
der  of  the  consideration  ^oppy^.and  i]»t^rds|,{g).  ^^y*  *    ''*' 
By  bearing  in  mind  this  disiinotion  betWpc^  ^d^edte 
which  are  voidable  npon  fraudulent  ci^qiinstani($| 
dehors  the  deed^  and  annuities  which  are  ipsofac-  . 
to  yoid  on  the  face  of  4;he  deed;  it  is  beli(;yi^>  th^ 
discrepancy  ^hich  has  been  supposed  to  exist  bch 
tween  the  various  decisions,  pp  this  subject,  yiriU 
be  materially  lessened^  if  not  entirely  done  away; 
though  many  of  the  dicta  will  still  remain  irrecon*- 
cileable. 

The  conclusion  submitted  (though  with  no  pre*    Attempt  to  re- 
sumptuous  confidence,)  is,  that,  where  th^  plaintiff  posed  discrepan- 
has  sought  to  have  the  annuity  deed  delivered  up,  tbtelu^wtr*^" 
as  being  void  under  the  statute,  and  h^s  not  of- 
fered by  his  bill  to  account;  there  the  authoriti^ 
seem  to  bear  out  the  position,  that  terpis  cannot 
be  imposed  by  a  Court  of  Equity  (r) ;  but,  clearly, 
where  the  plaintiff  seek^  tp  avpid^  upon  equital^ 
circumstances,  an  instrument  valid  at  Law,  th^re 
he  wiU  be  compelled  to  do  wh^t  is  just,  a^  t)]^ 
condition  upon  whi^ch  alone  he  will  receive  the 
aid  of  Equity. 

Of  course^  wh,en  the  grantor  pf  an  annuity,  ]l>y  when  the  grant- 
his  bill,  #m  to  account  (^),  that  wiU  give  a  Court  S^ttiSr"'*^' 

of 

{q)  Davis  v.  Duke  of  Marl-  Vnd,  6S1;  fij^ne  ¥.  Vtpian^  ibid, 

borough,  d  Sw^nst.  166.  604,  (^  to  which,  tee  6  M«d. 

(r)  Bazelgettiy.Battine,  %  417,  iv>te);»/f(2^fium  v.  Cooke, 

Swanst.  156,  157*  ibid,  631 ;  Dupuis  v.  Edwards, 

(s)  Holbrook  V.  Sharpey,  19  18  Vef .  359;  yvext  #U  cmcs  in 

VcM*  ISl;  Bromley  Y.Hottand,  which  the  plaintiff   offered  u> 

5  Ves.  611;  Ex  parte  Show,  account. 

liL 
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offera  to  acGoant;  of  Equity  jurisdiction  to  keep  him  to  the  tenos  of 
hi^tothe  terms  his  own  proposal;  and^  although  the  deed  he  ah-* 
i^"  hXcv^i!!^  solutely  void,  it  will  he  ordered  to  he  delivered  up 
^^chh^fc^  only  on  repayment  of  the  consideration  actually 

have  delivered      advanced  (/). 

up,  may  be.  *  •  -  , 

NeiUier  an  aa-  An  assignment  of  an  annuity  does  not  requu'e 
am^^y"  nor*Mi  enrolment  («) :  neither  is  an  agreement  to  grant 
tfT^'ll*^;**  ^^  annuity  within  the  act;  an  execution  of  such  an 

(prant  an  annaityt 

require  enrol*     agreement,  therefore,  though  not  enrolled,  may, 

in  Equity,  be  enforced  {w).  And  the  enrolment 
of  such  an  agreement  would  he  merely  superflu- 
ous ;  as  no  action  at  Law  could  he  maintained  up- 
on such  an  instrument :  for,  to  constitute  a  legal 
annuity  deed,  there  must  he  positive  words  of  im- 

nor  an  annuity    mediate  and  present  grant  (x).    Nor  is  enrolment 

not  sold  for  mo-  -■  ,,  .. .  i       u  i? 

ney.  necessary  where  the  annuity  is  not  sold  for  pecu- 

niary consideration  (y). 
Provision  made      Until  a  modem  Statute  gavc  relief  (ss);  if  the 
in^case^the  ^t^  grautor  of  an  annuity  became  bankrupt,  and  the 
b«»iil^°iink-'^^  annuitant  could  only  prove  under  the  commission 
">pt-  for  any  arrears  which  might  be  due>  but  not  in  re- 

spect of  the  growing  claims;  unless,  previously  to 
such  bankruptcy,  the  bond,  by  which  payment  of 
the  annuity  was  secured,  was  broken,  and  the  pe- 
nalty forfeited;  but,  now,  in  all  cases,  the  annuity 
must  be  valued,  and  proof,  to  the  amount  of  such 

valuation, 

(0  Davis  V.  Duke  of  Marl-  Ryi.  607. 
horoughf  2  Swanst.  156.  (y)    Blake  v.   AttersoU,  t 

(u)  Brown  v.  Like,  14  Ves.  Bam,  &  Cress.  882. 
306.  (z)  Sut.  49  Geo.  5,  c.  121, 

(w)  Nieldy.  Smilh,  14  Ves.  s.  17;  the  substance  of  which 

491:  see  post,  p.  618.  now  forms  the  52nd  sect,  of  the 

(x)  In  re  Locke,  2  Dowl.  &  statute  5  Geo.  4,  c.  98. 
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valuation,  will  be  admitted;  whether  the  annuity 
was  merely  a  personal  one,  or  secured  upon  real 
estate.  If,  however,  the  ahnuitant  have  received 
any  payments  subsequently  to  the  bankruptcy, 
such  payments  must  be  deducted  from  the  amount 
of  his  proof  (a):  but,  as  we  have  said,  it  is,  now, 
immaterial,  as  to  admission  of  proof,  by  what  as-' 
surance  the  annuity  was  secured ;  or  whether  any 
arrears  were,  or  were  not,  due  upon  the  annuity 
at  the  time  of  the  bankruptcy  (ft). 

The  statute  of  49  Geo.  3,  above  cited,  appears     The  statute  49 
to  have  contemplated,  in  the  section  referred  to,  Sny  to  th^''^ 
nothing:  more  than  the  situation  of  a  sole  grantor  ^[^'oie^uxox 

o  ^  of  an  annuity^ 

of  an  annuity,  no  provision  is  made  with  regard  to 
sureties,  or  to  the  case  of  a^'oe^t^grant  of  an  annui- 
ty.   The  object  of  the  clause  seems  to  have  been  hb  object  appears 
merely  to  discharge  the  bankrupt  and  his  future  a'iiihS^rV^^hr  ^'^ 
efifects;  but  not  to  make  the  certificate  of  the  t>ank'apt;  but 

not  to  prevent  the 

bankrupt  operate  to  prevent  the  annuitant  from  annuitant  from 

.  .  proceedin}^ 

proceeding  against  the  sureties,  or  co-grantors;  against  sureties, 
which  right  it  would  be  palpably  unjust  to  deprive  ^^  ^8f™n  <>«• 
him  of.  That  right,  however,  he  might  find  it 
difficult  to  make  effectual,  in  a  Court  of  common 
Law  at  least,  against  the  solvent  grantors,  after 
receiving  a  dividend  on  the  estimated  value  of  the 
annuity,  under  the  commission  against  the  bank- 
rupt grantor ;  for  a  Court  of  Law  has  no  means  to 
apportion  the  yearly  value.  A  Court  of  Equity 
could  alone,  satisfactorily,  deal  with  such  a  ques- 
tion. 

(a)  i^x  parte jfiTey,  1  Mad.  429:  52  \  Ex  parte  Thistlewood,  19 

and  see,  stat.  5  Geo.  4,  c.  98,  s.  Ves.    249 :    see  the  head  of 

103.  « Bankruptcy." 
(b)  Stat.  5  Geo.  4,  c.  98,  s. 
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but  the  general  tiob  (c).     The  534  s^tiop  of  the  con§oIidate4 

baokrupt  act        v       i_  /■  t\ 

specially  poiuu    oaBKrupt  act  {a),  removes  apy  doubt  which  might 

OQt  the  course  of  *        i      i.  •  ,       ^i 

proceeding  by,  pxeviously  hsve  Bxisen,  as  to  the  proper  course 
ter^'^Vc^ta**  ^  ^  pursued  by,  or  against,  ^wreties,  m  such  cases, 
such  caMs.        The  section  cited  contains  an  enactment,  that,  it 

shall  not  be  lawful  for  any  person  entitled  to  an 
annuity  granted  by  any  bankrupt,  jto  sue  any  per- 
son who  may  be  collateral  surety  for  thp  payment 
of  such  annuity,  until  such  amiuitant  shall  have 
proved  under  the  commission  against  ^^c(l  bank-* 
rupt  for  the  value  of  such  annuity,  and  for  tbe  ar- 
rears thereof;  and  if  such  surety,  after  such  proof, 
pay  the  amount  proved,  he  shall  be  discharged 
from  all  claims  in  respect  of  such  annuity:  and  if 
such  surety  shall  not  (before  apy  payment  of  the 
said  annuity,  subsequent  to  the  said  banknipt<3y, 
shall  have  become  due)  pay  the  sum  so  proy^  as 
aforesaid,  he  may  be  sued  for  the  accruing  pay-- 
ments  of  such  annuity,  until  such  annuitant  shall 
have  been  paid  or  satisfied  the  amount  so  proved, 
with  interest  thereon  at  the  i»te  of  <£4  per  e^. 
per  annumy  from  the  time  of  notice  of  such  ptoof, 
and  of  the  amount  thec$o€  h^jng  giv^i]^  to  sudh  siue- 
ty :  and,  after  such  payment  or  satisfaction,  such 
surety  shall  stand  in  the  place  of  su^ch  annuitant  in 
respect  of  such  proof  aa  aforesaid,  to  the  amount 
so  ludd  or  satisfied  by  such  surety :  and  the  certi- 
ficate of  the  bankrupt  shall  be  a  discharge  to  him 
from  all  claims  of  such  annuitant  or  c^  such  sure- 
ty in  respect  of  such  annuity :  provided  that  such 

surety 

(c)    BaxUr  v.  Nkholls,  4         (rf)  Statute  5  Geo.  4,  c.  98. 
Taunt.  92. 
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surety  shall  be  entitled  to  credit  in' account  with 
such  annuitant  for  anf  dividends  received  by  such 
annuitant  under  the  commission,  before  such  sure- 
ty shall  have  fully  paid  or  satisfied  the  amouiit  so 
proved  as  aforesaid, 
in  estimating  the  talue  of  an  annuity,  at  the     in  estimating 

the  v&luc  of  ftD 

time  of  the  bankruptcy  of  the  grantor,  or  at  any  annuity,  the  ong- 
other  given  period,  the  actual  value  cannot  depend  JJ^^'dacnni^et^ 
merely  on  the  original  price;  though  that,  it  has  actual  value. 
been  held,  is  certainly,  more  or  less  according  to 
circumstances,  to  be  taken  into  account.     The  re-  The  redeniption 
demption  price  affords  ho  evidence  of  value  what-  evlden^ce  of  value 
ever;  it  is  not  flxfed  upon  any  calculation  of  value;  ^*^*^^^'^- 
and  its  amount  is  always  the  same ;  depending  up- 
on none  of  those  variations  in  respect  of  circum- 
stances, which  must  govern  the  calculation  of  the 
actual  value.    If  the  question  is  brought  before    Rule,  oa  Una 
the  Lord  Chancellor  sitting  in  bankruptcy,  he  will  rupt^ '  ^  ^  ' 
notice  any  fraud  or  oppression  which  may  have 
taimted  the  original  transaction;  although  the  na- 
ture of  the  contract  may  not  have  been  adverted 
to  by  the  commissioners :  but,  where  there  are  not 
any  peculiar  circumstances  to  affect  the  price,  as 
it  is  altered  by  the  effluxion  of  time^  and  only  by 
the  efBuxion  tiff  time ;  it  must  be  presumed,  that, 
the  parties  acted  fairly  at  the  time  when  the  cotf- 
tfact  was  made;  and,  that,  the  value  of  the  an- 
nuity is,  the  original  sum  giren,  with  a  due  allow- 
ance for  the  variation  occasioned  by  the  lapse  of 

time  since  the  grant  (e). 

An 

'  (e)  Ex  parte  Whttehead,  1  tUwood,  19  Te^.  254;  S.  C. 
Meriv.  14,  1«8;  /y.  C.  19Ves.  1  Rose,  «95;  Butcher  v. 
561:    and  see  Ex  parU  This-      ChftrchUl,   14  Yes.  57^.  This 
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An  anDuity  ae-      An  annuity  secured  upon  a  leasehold  estate,  is  a 

cured  upoii  a  ,  _  •■     i  • 

leaMisa  charge  Charge  upou  any  renewed  term;  and  the  annui- 
upon^aiiy  renew-  ^^^  ^  ^^^^  bouud  to  contribute  to  the  fiucs  of  re- 
newal ;  for,  that  would  be  to  make  him  pay  the 
consideration  twice  (y). 
Ruiea  at  to  the      When  an  annuity  is  sold  before  a  Master  in 
annuity  before  a  Chancery,  as  the  purchase  of  an  interest  of  this 
Marter  m  Chan-  uncertain  nature  must  have  been  made  with  a  view 

to  the  value  at  the  time^  the  Court  considers  tlie 
purchaser  as  entitled  to  the  benefit  of  the  annuity 
from  the  confirmation  of  the  report:  and  that  he 
should  pay  interest  upon  his  purchase  money  from 
the  very  day  upon  which  he  first  could  have  con- 
firmed the  report  (g). 
Specific  per-        MThen  an  agreement  for  the  grant  of  an  aunui- 
agreemeiitfortfae  ty  has  been  entered  into;  and  the  intended  grantee^ 
^!^\^y!^^ht^  ^  reliance  thereon,  has  actually  advanced  the  pur- 
from  fraud,  be     chase-moucy ;  specific  performance  of  the  contract, 

enforced  in  Equi-  ^  ^  ^     r  r  ' 

*y ;  if  fair  and  free  from  fraud,  will  be  decreed :  for,  it 

would  be  against  conscience  to  allow  the  grantor, 
after  having  enjoyed  the  accommodation  of  the 
purchaser's  money,  to  recede  from  the  condition  on 
arrangement  which  he  obtained  it.  And  as  to  the  objection, 
annulty^'u  to  ^  t^^t,  the  annuity  was  to  depend  on  lives  which  had 
tlSkh^h^e'n^'  ^^*  ^^^  named;  if  it  appear  that  the  delay  in  do- 
bcen  named:      ing  this  was  attributable  to  the  grantor,  he  will  not 

be 

rule  for  determiDing  the  value  {g)  Tmgg  ▼.  Rfield^  IS  Ves.- 

of  an  annuity,  in  cases  of  bank-  518:    see,    and  compare,  Ex 

ruptcy,  (whatever  latitude  may  parte  Minor,  11  Ves.  539,  with 

be  left  in  other  cases,)  is  fixed  Anson  v.   Towgood,  1  Jac.  & 

by  the  52d  section  of  the  sta-  Walk.  639:  and  see  the  Chapter 

tute  5  Geo.  4,  c.  98.  on  "  Settlement  and  G>nvey« 

(/)  Moody  V.  Matthews,  7  ance  "  adfnem. 
Ves.  184. 
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be  allowed  to  tske  advantage  of  it :  the  Courts 
however,  will  take  care  that  injustice  is  not  done, 
on  the  other  side,  by  nominating  new  lives  which 
were  not  in  existence  at  the  time  of  the  con- 
tract (h).  This  last  provision  meets  (to  a  certain 
extent,  at  least,)  the  argument  used  in  (yHerlihy 
Y.  Hedges  («). 

Where  a  fraudulent  advantage  has  been  taken    Eqaity  win  re- 

lioyp     wKP'TC  All 

of  the  distress  of  the  grantor,  to  obtain  an  annuity  annuity  has  been 
at  a  grossly  inadequate  price,  these  circumstances  dbrtl^/l^s^, 
may  afford  a  ground  upon  which  Equity  will  re-  **  *  gro«iy  in- 

V      ,  ,         •      1     -  7  adequate  pncc; 

lieve  {j) :  but  the  smgle  fact,  that,  the  best  price 
which  might  have  been  obtained  has  not  been 
given,  will  not  be  a  sufScient  ground  for  rescinding 
the  transaction  (Ar).    And  when  a  contract  respect-  subsequent 

acciueDtfl.1  Aid* 

ing  an  annuity  was  fair  at  the  moment  when  it  took  vantage,  no 
place,  the  accident  of  its  becoming  more,  or  .less,  fjj^  execlJti^'^^ 
advantageous,  by  the  death  of  the  party,  or  parties,  ***«  agreement. 
on  whose  life,  or  lives,  it  was  to  depend,  will  be  no 
ground  for  resisting  the  execution  of  the  agree- 
ment, on  either  side  Q). 

An  annuity  granted,  not  as  a  degrading  bargain     An  annuity 
for  future  illicit  intercourse,  but,  as  the  prtemium  f^JLiumpJud- 
pudicitiiB,  and  in  consideration  of  past  cohabita-  ^^n^tZ^^^"" 
tion ;  will,  if  the  grant  is  completed,  be  ffood  as  completed,  good 

*  ^        ^         against  the  grant- 

against  or,  but  not  against 
his  creditors: 
{h)Pritchard  v.  Ovey,  1  Jac.      wood,  10  Yes,  219. 

&  Walk.  404.  (k)  Heathcote  v.  Paignon,  2 

(t)  1  Sch.  &  Lef.  128.     See  Br.  178;  Law  v.  Barchard,  8 

Lord  Kensington  v.  Philliptf  5  Ves.  137;  Gr^h  v.  Spratley^ 

Dow,  72.      And  the  head  of  1  Cox's  Ca.  389. 

"  Settlement^  Conveyance,  "&c.  (/)  Gowland  v.  De  FariOf  17 

in  this  Treatise.  Ves.  25 ;  Paine  v.  MeUer^  6 

(J)  LawUy  y.  Hooper^  3  Atk.  Ves.  352. 

279,  281 ;    UnderhiU  v.  Hor- 
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against  the  ^alitor  (m) :  but^  if  he  become  bank- 
rupt^ a  debt  arising  out  of  a  bond  given  to  secure 
pajrment  of  such  annuity  cannot  be  {proved  under 
his  commission :  if  tlie  grantor  were  solvent,  it 
would  he  right  that  &e  should  noake  a  provision  for 
the  pfurtner  of  his  vice;  but  such  a  debt,  beilig 
tainted  with  immorality,  will  not  be  allowed  to 
come  in  competiticm  with  ereditofs  whose  claims 
Md  ercs  agtmst  ate  liAMe  to  no  itnpekchmeDt  (m).      And  even 
Kir»?^£!rgnwt  agsunst  the  grantoir  himself,  if  the  grant  be  not 
eL  hfai  wri^T  co"^pl^te4>  1*^^  written  promise  to  maike  it  canncrt 
promiie  to  make  be  enforced;  a  Court  of  Equity  will  consider  such 

it,  cannot  be  en-  m.       ^ 

forced.  promise  as  merely  v(rfuntary,  and  rounded  on  no 

good,  meritorious,  or  valuable  consideration  (o). 

Ana«igDment    An  assignment  of  a  pension,  held  under  Govem- 

Goveramenn  is  a  nieut  by  the  grantot  o^  an  annuity,  offerd  but  a 

l^Z^^%ie  ^^^  imperfect  security  for  the  continued  payment 

payment  of  an    ef  guch  annuity.    As  between  the  Crown  and  the 

annaity:  "^ 

assignee  the  Court  of  Chancery  has  no  jurisdic^ 
tion ;  if  the  annuitant  have  any  remedy,  it  must  be 
in  the  Court  of  Exchequer,  sitting  as  a  Court  of 
Revenue  (p) :  and  it  is  extremely  doubt^i  whe- 
ther  he  couM  have  any  rehef  in  that  Court,  if  it 
should  appear,  that,  hjr  an  Order  in  Council,  the 
Crown  has  withdrawn  the  pennon  in  consequence 
of  any  misdemeanor,  or  default,  of  the  party  to 

whom 

(m)  Oray  v.    Matthias^  6     Yea.  290;  Turnery.  Vaughan^ 
Yes.  £94;  Sfwift  ▼.  Hayward,     %  Wik.  MO. 


Prec.  in  Cha.  116;  Cray  v,  (o)  MaUhenn    v.    L — e,   1 

Rogke,  Ca.  temp.  Talbot,  155;  Mad.  56^4;  Knye  ▼.  Moore^  1 

Lady  Corn's  caae,  8  P.  Wnn.  Sim.  &  Stu.  64. 

340.  (p)  Case  of  Tke  rorh  BmU- 

(n)  Ex^Tte  Ward^  cited  15  ings  Company,  ft  Atk.  56. 
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whom  it  was  irraiited  lq\    Where,  indeed,  a  Uhe^  where,  indeed,  a 

_  ^    ,  -         -I  •  ■■  J  liherajt€  for  pay- 

rate  for  payment  of  the  pension  nacf  issued,  and  oieot  of  the  pen- 
the  proper  officer  admits  he  has  money  in  his  w^*"***"^' 
hands  applicable  to  the  paymeitt;  as  against  such  «•  against  the 

rt%  T  .  '\\  •         1^1  •    J.   •       officer  who 

officer  the  pensioner  might  himself  have  mamtam-  ought  to  pay  it, 
ed  an  action;  and  his  equitable  assignees  may  the^m^^er 
have  relief  in  Chancery,  w  weU  as  in  the  Court  of  Xf  i^JchS 
Exchequer  (r\  7  ^  *•»«  Ex- 

1  chequer. 

When  a  person  has  covenanted  to  pay  to  the    a  person  who 
truptees  of  his  marriage  settlement  a  certain  sum,  anlgoment  of  dT- 
within  a  given  time,  the  interest  of  which  sum,  and  ^^ajj^ona^^^^^ 
also  of  other  funds  included  in  the  settlement,  is  another  for  life, 

•^  '        as  security  for  the 

made  payable  to  him  for  life ;  if  the  covenant  be  paymeutofan  an- 

,__-  .  ,,  _-       nulty; 

broken,  and  the  money  remam  unpaid,  and  the 
party  grant  an  annuity,  for  securing  which,  he, 
without  the  privity  of  the  trustees,  assigns  the 
aforesaid  dividends;  the  trustees  are  justified,  in 
stopping  the  dividends,  not  merely  if  they  begin  to 
do  so  as  soon  as  the  covenants  are  broken,  but  at 
any  time  afterwards,  at  their  discretion:  for  the  »wbjecttothe 

''  same  equity  to 

assignee,  taking  no  legal  mt«rest  in  the  tiinds,  which  the  as- 
could  only  take  subject  to  the  8$me  equity  to  which  "^**''^"  ^ 
th&  assignor  was  liable.  The  annuitant  mu^t  have 
been  aware  of  the  cov^ant;  and  it  wi^  his  own 
neglect  not  to  inquire  whether  it  was  satk^fied:  he 
can  hav0  no  equity  against  the  trustees;  wher^  he 
has  not  b^en  misled  by  them  (ji). 

If,  upon  a  dissolution  of  partnership,  the  exist-    i^  &»  annuity 
ii^  lease  of  the  premises  in  which  the  business  has  assignment  of  a 

been 

(g)  PHdrfy  V.  Rose.  3  Meiiv.     Senr.  312. 
104.  («)  Priddy  v.  Rose,  3  Meriy. 

(r)  Row  V,  Dawson,  1  Ves.      107. 
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letse,  aod  also  by  been  Carried  on,  are  assigned  to  the  continuing 

bond,  condition*       _.  •^  -jj*  oi»ii  aa 

ed  to  be  yoid  in  partner ;  m  consideration  of  which  he  grants  to 
S^id"be^^^  the  retiring  partner  an  annuity  secured  by  an  as- 


of  the  pre.  signmcnt  of  the  existing  lease^  and  benefit  of  all 

mises,  without         ^  , 

«'  any  collusion,  renewals  thereof  in  trust ;  and  also  by  bond^  Con- 
or ddauiiorui'  ditioued  to  be  void  on  payment  of  the  annuity^  or 
^"'"  "in  case  he  should  at  any  time  after  the  expira- 

tion of  the  then  existing  lease  he  ^j/sposses^ed  of 
and  compelled  to  quit  the  premises,  without  any 
collusion,  contrivance,  act,  or  del a\x\t  of  his  own ; " 
the  baokraptcy   and  the  grautor,  after  obtaining  a  renewal  of  the 
will  ni^'wodk     lease,  becomes  bankrupt,  so  that  the  renewed  lease  • 
SS'LltX  passes  under  the  assignment  of  his  estate;  this  is 

templated  by  the  ^^^  g^^J^  g^^  evictiou  Or  dispOSSCSSioU  aS  WaS  con- 
agreement  ^ 

templated  by  the  agreement ;  and  the  iuinuitant, 
or  his  representative  may  assert,  in  Equity,  a  lien 
upon  the  premises  for  payment  of  the  annuity  {t). 
An  annuity         Where  a  tcstator  has  bequeathed  an  annuity,  as 

may  be  BO  be-  ^  .  ^ 

queathed  as  to    a  mcans  of  personal  support  only  to  the  object  of 

cease,  if  the  an-    I'-i  .  ja  oji?  j»j  jt_ 

nuitaiit lio any ac(  his  bouuty,  and  uot  as  a  fund  of  credit;  and  has 
*^hera^Treceive  8^*^^^^  ^^  intention  by  a  proviso,  .that,  the  an- 
the  same;  nuity  shall  ccasc  whenever  the  annuitant  shaU  do 

any  act  to  authorize,  or  empower,  others  to  receive 

the  same;  a  forfeiture  wiU  be  incurred,  should  the 

annuitant  take  the  benefit  of  the  insolvent  act: 

for,  signing  the  petition  and  schedule  would  be 

but,  his  interest  Voluntary  on  his  part  («e).    The  case  would  be  dif- 

would  ^w"tohis  ferent  if  he  were  made  a  bankrupt ;  that  would  be 

SJ^re  mrde'V*^    compulsory  upon  him,  and  he  would  be  merely 

bankrupt,  paSSivC 

{t)  Holyland  v.  Dt  Mendea,     407 :    and   see    fVilkmson    v. 
SMeriv.  189.  WUkmsan,  ft  Wik.  Cha.   Ca. 

(u)  Shee  ▼.  Hale,   13   Vea.      58. 
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ptesive  on  the  occasion;  his  interest  in  the  annai- 
ty,  therefore,  would  pass  to  his  assignees  (w) : 
though,  of  course,  the  testator  might,  had  he  clear-  unless  the  testa- 

1  ••  .  •  1  *«•     J    1  J     ^^'^  *****  provided 

ly  expressed  an  intention  to  that  effect,  nave  made  for  such  a  case. 
the  annuity  cease  when  bankruptcy  took  place  (a?). 

If  an  estate  be  purchased  through  the  paedium    The  purchaser 

^  -        1  1  ^^^^  estate 

of  an  agent,  who  had  previously  not  only  nego-  charged  with  an 
tiated  the  sale  of  an  annuity  charged  upon  that  es-  defeat  Uj^^f  he 
tate,  but  also  had  regularly  paid  the  same;  this  J^J^I'"*^'^'''' 
actual  notice  to  the  agent  is,  in  Equity,  considered 
as  constructive  notice  to  those  who  employed  him; 
and  they  cannot  defeat  the  annuity  (t/). 

Should  a  person,  entitled  to  a  rent  charge  upon     a  person  en- 

^    ^  .  •■  /•  •^'  1  titled  to  a  rent 

an  e3tate,  grant  a  number  of  annuities,  secured  charge,  caunot 
upon  that  rent  charge ;   the  terre  tenant  has  a  numb^^  o?annui- 
nghtto  consider  the  whole  as  one  annuity  only,  so  Jg*^^^^!"'* 
far  as  he  is  concerned ;  there  being  only  one  legal  so  as  to  harass 
right  of  entry.    And  should  the  contracting  par- Sciii;: '""^'' 
ties  think  fit,  as  between  themselves,  to  split  this 
entire  charge  into  portions,  and  to  make  a  variety 
of  claims  upon  the  owner  of  the  estate ;  he  may 
protect  himself  by  filing  a  bill  of  interpleader: 
the  principle  of  relief  going  to  protect  him,  not 
only  from  being  compelled  to  pay,  but,  also,  from 
the  vexation  attending  the  discussion  of  all  the 
suits  that  might  otherwise  be  instituted  (as). 

When  an  annuity  is  bequeathed,  or  any  dispo-     No  apportion- 
sition  of  property  in  the  nature  of  an  annuity  is  Mu^uity^s  be- "° 

made  <i"«at^«*  o^«»*- 

(fv)  Wilkinson  v.  Wilkinson^  son^  Wightw.  393. 

Coop.   261:    and  see  Doe  v.  (y)    Toulmin    v.    Steere,  3 

Bevasit  3  Mau.  &  Sel.  358.  Meriv.  222. 

(«)  Cooper    V.     Wyatt,    5  («)  Angell  v.  Hodden^  15 

Mad.  489 ;  The  King  v.  Robin-  Ves.  246. 
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made,  first  in  &vor  of  one  legi^tee  for  life>  and  at 

m 

his  death  over ;  no  apportionment  of  any  payment^ 

not  actually  due  at  the  decease  of  the  first  legatee, 

can  be  made  in  favor  of  his  representatives  (a). 

An  aoDuity  to  But,  an  annuity  to  a  man  ''  and  his  heirs'*  consti- 

bdn/carrictthe  tutcs  a  perpetual  annuity;  the  only  way  of  satisfy- 

SkJSLSoo?**^*  ing  it  is  by  setting  apart  such  a  sum  as  would  for 

ever  answer  it;  and,  the  annuitant  would baye  tho 
absolute  dispositioi?  of  ihe  fmA  ao  Bet  aside  {b) : 
for,  an  annuitaat  by  \vVSlV,  faS\&  \»uier  the  general 
character  of  a  legatee  (c);  unless  the  testator  has 
himself  distinguished  them  (d). 


(a)  Franks    v.    Noble^   12  634;  Haibergham  v.   Vmcenl^ 

Yes.  491.  2  Ves.  Junr.  231 ;  Foley's  case, 

(6)  Smth  ▼.  Pybus,  9  Ves.  2  Freem.  49. 

574.  (d)  Nmmock  v.  Harion,  7 

{c)SibkyY.  Perry,  7  Ves.  Ves.  402. 
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